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The  Reporters  request  that  the  Pttrchasers  of  Vol.  II. 
will  at  once  correct  an  error  which  has  crept  into 
the  last  line  of  page  708.  of  that  volume^  in  which 
the  ward  "  iiott?"  is  printed  by  mistake  Jbr  "  not!* 


MEMORANDA. 

Sir  James  Allan  Park^  one  of  the  Justices  of  the 
Court  of  Common  Pleas,  having  died  during  the 
Christmas  Vacation  1838,  the  Right  Honourable  Thomas 
Erskine^  the  Chief  Judge  of  the  Court  of.  Review,  was 
shortly  afterwards  appointed  to  the  vacant  seat  on  the 
Bench.  In  the  Vacation  after  the  following  Hilary 
Term,  William  Henry  Matde,  Esq.,  one  of  her  Ma-  ' 
jesty*s  Counsel,  was,  on  the  resignation  of  Sir  William 
BoUandj  appointed  one  of  the  Barons  of  the  Court  of 
Exchequer. 

George  Boone  Soupell^  Elsq.,  one  of  the  Masters  of  the 
Court  of  Chancery,  died  in  the  month  of  Januaiy  1838, 
and  Andrew  Henry  Lynckj  of  the  Middle  Temple^  Esq., 
Barrister  at  Law,  was  some  time  afterwards  appointed 
to  the  vacant  office.  In  the  Vacation  after  Hilary  Term 
1839,  Samuel  Duckworth^  of  Lincolris  Inn^  Esq.,  Bar- 
rister at  Law,  was  also  appointed  to  the  office  of  a  Master 
in  Chancery,  on  the  resignation  of  Francis  Cross,  Esq. 

In  the  Vacation  aft:er  Hilaiy  Term  1839,  the  following 
gentlemen  were  appointed  her  Majesty's  Counsel,  viz. 
John  Stuart,  of  lAncolrCs  Inn,  Robert  Vaughan  Richards, 
of  the  Inner  Temple,  Samuel  Girdlestone,  of  the  Middle 
Temple,  and  Griffith  Richards,  of  the  Inner  Temple, 
Esquires.  William  Goodemmgh  Hayter,  of  Lincoln's 
Inn,  Esq.,  at  the  same  time  receivetl  a  patent  of  pre- 
cedence. 


9  ERRATA. 

In  Tol.  iL  p.  708.,  last  line,  for  «  now/*  read  "not;"  so  that  the  sentence  will  run 

thus, — 

"  a  charge  by  the  will  is  not  inoperatiTe,  in  consequence  of  that  act. 
In  this  Tdume,  p.  196.,  line  15.,  after  "  pro  confesso  **  insert  *<  for  want  of  an  answer.'* 
p.  428.,  line  2.,  for  "  asking  relief,"  read  «  asking  no  relief.'* 
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Lord  CoTTENHAM,  Lord  Chancellor. 

Lord  Langdale,  Master  of  the  Rolls. 

Sir  Lancelot  Shadwell,  Vke-ChanceUor. 

Sir  John  Campbell,  Attorney  ^General 

Sir  Robert  Monsey  Rolfe,  SoUcitor-General. 
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MOTLEY  V.  DOWNM AN.  ^nfy  s. 

"■"  TPWARDS  of  sixty  years  ago,  the  business  of  a  The  boxes  of 

tin-plate  manufacturer  was  carried  on  by  Robert  macL  kt^ar- 

Morgan^  at  certain  works,  situate  at  Carmarthen^  of  whicli  ^cuJw  works 

he  was  the  owner.    He  devised  the  works,  in  fee  simple,  were  for  a 

to  his  son  John  Morgan^  by  whom  they  were  carried  longspnesof 
,    ,  -      .  "  ,  -^    ,  .  yearsybranded 

on  ;  and  the  same  busmess  was  subsequently  contmued  withthemark 

at  the  same  works  by  certain  persons  in  partnership,  "  j^*  ^'"^  ^•» 
under  the  firm  of  Morris^  Morgan  and  Co.,  who  had  a  those  works, 
lease  of  the  works  from  the  proprietor,  which  expired  thatmark"*^ 
on  or  about  the  31st  of  December  1820,  when  the  part-  subsequently 

rduovdi  iiifi 

nersbip  was  dissolved.     The  tin  plates,  manufactured  at  manufactory 

these  toothwwoA^ 
at  a  distance 
of  fortjf  miles,  and  there  used  the  same  mark. ,  The  Carmarthen  works  were,  for 
some  jears,  unoccupied ;  but  afterwards  D.,  and  others  as  copartners,  having  taken 
a  lease  of  them,  carried  them  on,  and  branded  their  boxes  with  the  mark  ^  M. 
C,"  and  styled  themselves  *•  The  '  M.  C  Tin  Plate  Company.**  S,  then  obtained 
an  injunction  to  restrain  D,  and  his  partners  from  using  the  mark ''  M,  C,*'  or 
the  designation  of  The  3f.  C  Tin  Plate  Company;"  but,  upon  appeal,  the  in- 
junction was  dissolved,  with  liberty  to  jS^.  to  bring  an  action. 

Principles  and  rales  upon  which  the  Court  interferes,  by  injunction,  in  such  cases. 
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1837.        these  works,  were  packed  for  sale  in  wooden  boxes,  ac- 

MoTi^Y       cording  to  the  custom  of  the  trade ;  and,  from  the  earliest 

V.  period  to  which  the  memory  of  any  person  acquainted 

with  the  works  could  reach,  namely,  from  a  period  sixty 

years  ago  and  upwards,  up  to  the  time  of  the  dissolution 

of  the  partnership  of  Morris^  Morgan  and  Co.,  the  boxes 

containing  the  tin  plates  manufactured  at  the  works  at 

Catmarthen  were  always  branded  with  the  letters  "  M. 

C.  **     During  the  continuance  of  the  before-mentioned 

lease,  no  other  manufacturer  of  tin  plates  used  the  same 

mark ;  and  the  tin  plates  made  by  John  Morgan,  and  by 

Morris,  Morgan  and  Co.,  at  the  works  at  Carmarthen, 

became  known  by  the  designation  of  "  M,  C.  tin  plates." 

When  the  partnership  of  Morris,  Morgan  and  Co.  was 
dissolved,  one  of  the  Plaintiifs,  Robert  Smith,  who  had 
since  the  year  ISl^  been  a  partner  in  that  firm,  took 
a  lease  of  the  works,  for  seven  years,  from  the  1st  of 
January  1821,  in  conjunction  with  a  person  named  John 
Reynolds;  and  they  commenced  the  business  of  tin-plate 
manufacturers  there,  under  the  &rm  of  Rei/Tiolds  and  Smith, 
having  purchased  from  the  individuals  who  had  composed 
the  firm  of  Morris,  Morgan  and  Co.  the  good-will  of  their 
business,  and  their  stock  in  trade,  and  tools,  including 
the  irons  used  for  branding  the  boxes  with  the  mark 
"  M.  C."  In  the  month  of  November  1824,  Reynolds 
relinquished  his  share  in  this  new  firm  to  his  partner, 
the  Plaintiff,  Robert  Smith,  who  then  took  into  partner- 
ship with  himself  his  brother,  Thomas  Smith  ;  and  the 
same  business  was  thenceforward  continued  at  the  same 
works  at  Carmarthen,  under  the  firm  of  Robert  Smith 
and  Co.,  until  a  period  in  or  about  the  year  1825,  at 
which,  Thomas  Smith  having  retired  from  the  partner- 
ship, the  Plaintiff,  Robert  Smith,  removed  liis  manufac- 
tory of  tin  plates  from  Carmarthen  to  other  works  in 
the  parish  of  Margam,  in  Glamorganshire^  which  is  dis- 
tant 
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(ant  about  forty-four  miles  from  Carmarthen  ;  and  from 
that  time  to  the  present  he  had  carried  on  that  business 
at  Margam^  under  the  firm  of  Robert  Smith  and  Co., 
having  been  from  time  to  time  joined  in  partnership 
by  the  several  other  Plaintiffs  in  this  suit,  who  now 
formed,  together  with  himself,  the  firm  of  Robert  Smith 
and  Co. 


1837. 


Motley 

V. 
DOWNMAK. 


From  the  time  at  which  Robert  Smith  so  removed  his 
works  to  Margam,  until  the  early  part  of  the  year  1836, 
the  manufactory  at  Carmarthen  was  closed ;  but  Robert 
Smith  retained  the  lease  until  the  time  at  which  it  ex- 
pired,' namely,  at  the  end  of  the  year  1827.  Ever 
since  the  time  at  which  the  firm  of  Morris^  Morgan 
and  Co.  was  dissolved,  Reynolds  and  Smith  and  Robert 
Smith  and  Co.  had  used,  first  at  Carmarthen^  and  sub- 
sequently at  Margam^  the  distinguishing  mark  of 
''  M,  C,"  which  had  been  branded  on  their  boxes  of  tin 
plates,  and  that  mark  was  still  used  by  the  Plaintiffs. 

In  the  month  of  November  1827,  Charles  Morgan^ 
Esq.,  and  his  niece,  the  Honourable  Mrs.  Yelverton, 
were  the  joint  owners  of  the  Carmarthen  works ;  and 
Charles,  Morgan  then  caused  to  be  inserted,  in  several 
successive  numbers  of  the  newspaper  called  *^  The  Cam^ 
brian^"  an  advertisement,  of  which  the  parts  material 
for  the  present  purpose  were  to  the  following  effect :  — 


«  M.  C.  Tin  Plates. 

**  To  be  let,  and  entered  upon  on  the  1st  day  of  Janu- 
ary next,  all  those  well-knpwn  and  established  tin  mills, 
charcoal  iron  furnace,  forge,  bar  iron  and  rolling  mills, 
with  convenient  ofiices  and  appurtenances,  called  the 
Carmarthen  Tin  and  Iron  Works,  where  the  tin  plates 
bearing  the  mark  "  M.  C"  (to  which  so  decided  a  pre- 

B  2  ference 


18S7. 


M0TI.EY 

V. 

DOWNMAN. 
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ference  has  been  given  in  every  market  in  Europe)  have 
been  made  nearly  a  century,  and  where  only  they  can 
be  legally  manufactured,  together  with  two  other  iron 
forges  now  held  with  them,  all  of  which  are  situate  in 
a  country  abounding  with  iron-stone,  cordwood,  and  a 
never-failing  supply  of  water.  The  above-mentioned 
tin  works  have  made  from  500  to  600  boxes  of  tin 
plates  per  week,  and  may  be  worked  to  a  greater 
extent." 


In  "  7^  Cambrian"  of  the  1st  of  December  1827, 
the  following  advertisement  was  placed  immediately 
underneath  that  which  has  been  already  stated :  — 

«  M.  C.  Tin  Plates, 

**  Established  for  their  good  quality,  since  the  year 
1807  and  1808,  are  exclusively  manufactured  by  Robert 
Smith  and  Co.,  at  their  Margam  iron  and  tin  plate  works, 
where  they  have  been  made  for  the  last  three  years 
under  the  same  superintendence  as  formerly ;  and,  to 
prevent  fraud,  the  proprietors  have  added  the  brand 
mark  *  Margam '  on  each  box." 


Charles  Morgan  then  caused  the  following  letter  to 
be  inserted  in  "  The  Cambrian  "  of  the  8th  of  December 
1827:  — 

"  M.  C.  Tin  Plates. 

«  To  the  Editor  of  the  *  Cambrian: 

"  Sir,  —  Observing  in  your  last  paper,  immediately 
under  an  advertisement  for  letting  the  Carmarthen  Tin 
and  Iron  Works,  a  paragraph  by  Messrs.  Robert  Smith 
and  Co.,  relative  to  the  brand  mark  ^  M.  C,'  the  exclusive 
property  of  the  CarmartheJi  tin  mills ;  and  wishing  to 
correct  the  representation  contained  in  it,  I  shall  thank 
you  to  state,  in  your  next  publication,  and  directly 

under 


v.. 
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under  the  paragraph,  if  repeated,  that,  treating  as  I        18S7« 

do  Mr.  Bobert  Smith  and  his  machinations  with  merited     ^"tT"^^^^"^*^ 

Motley 

contempt,  I  disdain  to  notice  the  impudent  statement  he  v. 

has  made  respecting  the  right  to  the  use  of  the  mark     ^^^wnmam. 
'  M,  C!  at  Aberaxxm  (which  place,  for  purposes  easily 
discerned,   has   lately  been   called  *  Margam*)  except 
tbroogh  the  medium  of  the  Court  of  Chancery,  to  which 
an  application  shall,  in  due  time,  be  made,  the  result  of 
which  will  more  effectually  prevent  fraud  than  the  word 
*Margam*  stamped  on  the  boxes, and  convince  Messrs. 
Smith  and  Co.  of  the  illegality  of  their  usurpation  of  the 
established  brand  mark  *  M.  C.«'  should  temerity,  after 
the  expiration  of  the  lease  of  the  Carmarthen  tin  mills, 
indoce  them  to  use  it. 
"Furnace  House^         "  I  am,  Sir, 

"  Carmarthen,  "  Your  obedient  Servant, 

"December  5th,  1827.  "Charles  Morgan.'* 

No  further  steps  were  taken  to  restrain  Robert  Smith 
and  Co.  from  using  the  mark  "  M,  C"     The  reason 
for  this  forbearance,  as  given  by  Charles  Morgan,  in  an 
affidavit  sworn  in  the  cause,  was,  that  the  works  re- 
mained unoccupied  until  they  were  taken  by  the  De* 
fendants  in  the  year  1836,  shortly  before  which  time  he 
had  conveyed  his  interest  in  the  works  to  Mrs.  Yelverton, 
upon  a  partition.     In  or  about  the  month  of  March 
1836,   the  Defendants,   Hugh  Herbert  Downman  and 
others,  took  a  lease  of  the  Carmarthen  tin  works,  and 
commenced  the  trade  of  tin-plate  manufacturers  there ; 
and,  on  the  boxes  containing  the  tin  plates  manufactured 
there  by  them,  they  branded  the  mark  "  M.  C,  Carmar^ 
then;**  the  word  "  Carmarthen*'  being  branded  in  large 
legible  characters  on  the  same  side  of  the  box  as  the 
letters  M.  C,  and  immediately  under  those  letters,  and 
in  such  a  manner  as  to  prevent  the  possibility  of  the 
mark  **  M.  CJ*  being  seen  without  the  word  "  Carmar^ 
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then**     The   Defendants   also   assumed   the   name  of 
«  The  M.  C.  Tin  Plate  Company." 

On  the  16th  of  March  1837,  the  present  bill  was 
filed  by  Robert  Sfnith  and  Co.  against  Hugh  Herbert 
Dawnman  and  his  co-partners,  alleging  that  tlie  Plaintiiis 
had  acquired  an  exclusive  right  to  the  use  of  the  mark 
**  M.  C,"  and  charging  that  the  tin  plates  now  made  by 
the  Plaiutifis  were  well  known  in  the  market  by  the  name 
of  **  M»  C.  plates,"  and  were  in  great  request,  and  held 
in  high  estimation,  and  had  an  extensive  sale,  and  bore 
a  higher  price  than  common  tin  plates;  and  that  the  tin 
plates  sold  by  the  Defendants  with  the  mark  *'3f.C."  were 
greatly  inferior  in  quality  to  the  M.  C.  plates  made  and 
sold  by  the  Plaintiffs  ;  arid  that  the  character  of  the  Af.  C. 
plates  made  by  the  Plaintiffs  was  in  danger  of  being  in- 
jured by  the  manufacture  and  sale  of  inferior  plates  bear- 
ing the  same  mark;  and  that  the  addition  of  the  word 
**  Carmarthen**  to  the  letters  M.  C,  as  used  by  the  De- 
fendants, afforded  no  protection  to  the  Plaintiffs,  seeing 
that  the  M.  C.  tin  plates  were  originally  and  for  many 
years  made  at  Carmarthen^  and  that  the  M.  C.  tin  plates 
were  extensively  sold  in  places  where  it  was  not  known 
that  the  Plaintif&  were  the  manufacturers  of  the  ilf.  C.  tin 
plates ;  and  praying  that  the  Defendants  might  be  re- 
strained by  injunction  from  carrying  on  business  under, 
or  using  the  style  or  firm  of  the  "  M.  C.  Tin  Plate  Com- 
pany," or  any  other  style  or  firm  which  should  import 
that  they  were  the  manufacturers  of  the  M.  C.  tin  plates, 
or  from  branding  or  setting  upon  the  boxes  of  tin  plates 
made  by  them,  the  mark  "M  C**  either  with  or  without 
any  other  letters,  figures,  or  marks  added  thereto ;  and 
from  exporting,  selling,  or  disposing  of  any  boxes  of  tin 
plates  marked  with  such  mark,  and  from  otherwise  using 
the  same  mark  in  their  trade  of  manufacturing  and 
selling  tin  plates. 

The 
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The  charges  of  the  bill  above  stated  were  repeated,        18d7. 

in  the  same  terms,  in  an  affidavit  sworn  by  the  Plaintiff    ^TT^^^^^ 

''  Motley 

Bobert  Smith  in  support  of  the  bill.     He  also  stated,  in  r. 

the  same  affidaTit,  that  at  a  meeting  of  the  persons  en-     ^^^•*^»'* 
gaged  m  the  tin  trade,  held  at  Bristol^  in  November  1 8S6, 
tbe  Defendant  Ht^  Herbert  Daamman  announced  him- 
self and  his  partners  as  the  makers  of  the  M.  C.  tin 
plates;  and  that  such  announcement  was  the  first  in- 
timadon  which  tbe  deponent  and  the  other  Plaintiffs 
bd,  that  the  Defendants  were  making  use  of  the  M.  C. 
marie,  although  during  three  or  four  months  preceding 
tbe  month  of  Notxmber  1836,  the  deponent  had  been 
informed  that  such  was  the  case.     It  appeared  that 
some  letters  then  passed  between  the  parties,  with  re- 
ference to  the  use  of  the  mark  in  question,  and  that  the 
last  of  those  letters  was  dated  the  1 0th  of  Febntary  1837. 

It  was  stated,  on  affidavit,  that  the  letters  *^  M.  C.  ** 
were  originally  intended  to  denote  ^  Morgan,  C(irmar' 
tkefu" 

Several  old  witnesses  who  deposed  to  the  fact,  that 
tbe  mark  *^  M*  C"  had  always  been  branded  upon  the 
boxes  of  tin  plates  made  at  the  Carmarthen  works,  stated 
also  that  that  mark  was  always  considered  as  the  mark 
bc!k>nging  to  the  works ;  and  another  witness,  who  was 
the  principal  clerk  to  a  tin  plate  merchant  in  the  City  of 
LondoOy  stated,  that  it  was  the  practice  for  each  manu- 
fectory  of  tin  plates  to  have  some  peculiar  mark,  and 
that  the  deponent  had  ever  considered  the  mark  as  in- 
cident to  and  denoting  the  works  at  which  the  plates 
were  made,  and.not  the  manufacturer,  and  that  such  mark 
almost  always  bore  reference  to  the  place  at  which  the 
manuGictory  was  situated.  The  deponent  then  mentioned 
various  instances  in  which  tin  plates  were  designated  by 
marks,  consisting  of  the  names  of  the  places  or  the  ini- 
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tial  letters  of  the  names  of  the  places  at  which  the  works 
at  which  tliey  were  made  were  situated.  The  same  wit- 
ness also  stated  that,  seven  or  eight  years  since,  he  bad 
purchased  tin  plates  of  the  Plaintiffs,  and  that  such  tin 
plates  were  marked  "  M.  C,  Margam.*'  The  Defendant 
Hugh  Herbert  Downfuan  stated,  on  affidavit,  that  he 
and  his  partners,  before  and  at  the  time  of  their  taking 
the  works  at  Carmarthen^  understood  that  the  tin  plates 
manufactured  there  had  always  been  marked  ^*M,  C,** 
and  had,  under  that  mark,  acquired  a  great  celebrity 
in  the  principal  markets  of  Europe  ;  and  that  in  taking 
the  works  he  and  his  partners  contemplated  the  re« 
sumption  of  the  business  formerly  carried  on  at  those 
works,  and,  as  a  matter  of  course,  used  the  mark  which 
had  been  customarily  used  there ;  and  that  the  tin  plates 
manufactured  by  him  and  his  partners  at  the  Carmarthen 
works  were  made  of  the  very  best  materials,  and  were  fully 
equal  in  quality,  if  not  superior,  to  those  manufactured 
at  the  Plaintiffs'  works;  and  that  the  Defendants  had 
never  had  any  wish  or  intention  to  convey,  to  their  cus- 
tomers or  the  public,  any  impression  that  their  tin  plates 
were  manufactured  at  Margam^  or  in  any  way  to  pass  off 
their  plates  as  connected  with  the  works  of  the  Plaintiffs. 
And,  in  proof  that  such  was  the  case,  he  referred  to  the 
addition  of  the  word  "  Carmarthen^'*  which  has  been 
already  mentioned;  and  the  deponent  expressed  the 
willingness  of  himself  and  his  partners  to  enter  into  an 
agreement  binding  themselves  at  all  times  to  use  the 
word  *^  Carmarthen,'*  as  well  as  the  letters  "M  C* 
as  the  mark  distinguishing  the  plates. 


An  affidavit  sworn  by  Charles  Morgan,  stated  that 
so  long  as  he  and  his  niece  continued  to  be  jointly  in- 
terested in  the  Carmarthen  works  (viz.  down  to  the 
year  1836),  neither  he  nor  (to  his  knowledge)  his  niece 
at  any  time  abandoned  the  right  which  they  and  their 
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tenants  had  theretofore  always  claimed  of  using  the 
brand  mark^<  M.  C."  at  the  works,  and  that  they  always 
considered  the  use  of  that  mark  by  the  Plaintiffs  as  an 
act  of  injustice  and  un&ir  dealing.  Downman. 

Upon  this  evidence,  the  Vice-Chancellor,  on  the 
motion  of  the  Plain  tiffs,,  and  after  bearing  counsel  for 
tbe  Defendants,  granted  an  injunction  in  the  terms  of 
the  prayer  of  the  bill* 

The  Defendants  then  gave  notice  of  a  motion,  before 
the  Lord  Chancellor,  to  discharge  his  Honor's  order. 

Several  affidavits,  sworn  on  the  part  of  the  Plaintiffs, 
after  the  Vice-Chancellor's  order  had  been  made,  tended 
-to  shew  that  M.  C  plates  were  ordered,  by  that  desig- 
nation only,  without  reference  to  the  makers,  or  the 
pkce  at  which  they  were  made ;  and  stated,  that  although 
the  word  **  Margam  "  was  branded  on  the  side  of  the 
Plaintiffs'  boxes,  yet,  inasmuch  as  the  mark  *^  M.  C.  ** 
was  branded  at  the  end  of  the  boxes,  and  the  word 
**  Margam  "  at  the  side,  the  word  "  Margam**  was  not 
seen  when  the  boxes  were  piled  in  bulk.  Some  of  these 
affidavits  tended  to  shew  that  some  of  the  Defendants' 
plates,  marked  "  M.  C,"  were  of  inferior  quality. 

On  the  other  hand,  further  affidavits,  sworn  on  the 
part  of  the  Defendants,  tended  to  shew  that  the  plates 
now  made  at  the  Carmarthen  works  were  of  the  very 
best  quality,  and  superior  to  those  made  by  the  Plaintiffs. 

The  appeal  motion  now  came  on  to  be  heard. 

Mr.  Jacob  and  Mr.  Hayter,  in  support  of  the  appeal 
motion. 

Whether  the  Plaintifi  be  entitled  to  use  this  mark 
or  not,  the  history  of  the  use  of  the  mark  itself,  and  of 
the  Carmarthen  works,  sufficiently  shews  that  the  Plain- 
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tiffs  cannot  possibly  have  acquired  an  exclusive  right 
to  the  use  of  the  mark.  The  only  rule,  with  respect  to 
trade  marks,  is  that  one  tradesman  shall  not  be  guilty 
of  a  fraudulent  simulation  of  the  mark  used  by  another ; 
but,  in  this  case,  there  is  no  attempt  to  impute  to  the 
Defendants  a  fraudulent  purpose  of  passing  off  their 
plates  as  being  made  by  the  Plaintiffs,  or  to  prove  that 
that  result  has  taken  place.  It  is,  on  the  contrary,  sworn, 
and  not  denied,  that  the  Defendants'  boxes  are  so  marked 
that  it  is  impossible  to  mistake  them  for  those  of  the 
Plaintiffs. 


The  rule  on  this  subject  is  the  same  in  equity  as 
at  law.  The  first  case  in  equity  is  Blanchard  v. 
Hill{a\  where  an  injunction  was  moved  for  to  re- 
strain the  Defendant  from  making  use  of  the  Great 
Moguls  as  a  stamp  upon  his  cards,  to  the  prejudice  of 
the  Plaintiff,  upon  a  suggestion  that  the  Plaintiff  had 
the  sole  right  to  this  stamp,  having  appropriated  it 
to  himself  in  conformity  with  the  charter  granted  to 
the  Cardmakers'  Company  by  King  Charles  the  First. 
Lord  Hardwicke  held  the  charter  to  be  illegal  and  void, 
except  so  far  as  it  established  the  Company,  and  gave 
them  power  to  make  bye-laws ;  but  he  made  some  im- 
portant observations  upon  tradesmen's  marks.  He  stated 
that,  with  respect  to  the  mark  which  the  Plaintiff  had 
appropriated  to  himself,  there  was  no  foundation  for  the 
Court's  granting  an  injunction ;  and  he  added,  ^^  Every 
particular  trader  has  some  particular  mark  or  stamp ; 
but  I  do  not  know  any  instance  of  granting  an  injunc- 
tion here  to  restrain  one  trader  from  using  the  same 
mark  with  another ;  and  I  think  it  would  be  of  mis- 
chievous consequence  to  do  it"  He  then  went  on  to 
notice  a  case  which  had  been  cited  to  him,  and  is  stated 
by  Mr.  Justice  Dodderidge  in  Popham  (i),  in  which  it 

had 
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bad  been  held,  that  an  action  at  law  would  lie  by  a 
clothier  against  a  person  of  the  same  trade,  for  using 
the  same  mark  :  but  Lord  Hardwicke  pointed  out  the 
true  distinction  in  that  case,  which  was,  that  it  was  not 
the  single  act  of  making  use  of  the  mark  that  was  suf-^ 
fident  to  maintain  the  action,  but  the  doing  it  with  a 
fraodnlent  design  to  put  off  bad  cloth  by  that  means,  or 
(0  draw  away  customers  from  the  other  clothier ;  and 
he  added,  that  there  was  no  difference  between  a  trades- 
man or  an  innkeeper  putting  up  the  same  sign,  and  a 
person's  making  use  of  the  same  mark  with  another 
of  the  same  trade*     In  Canham  v.  Jones  (a),  a  bill  for 
an  injunction  stated  that  the  plaintiff  was  possessed  of 
the  secret  for  making  the  medicine  known  as  "  Vehufs 
Vegetabte  fh/rupj**  and  that  the  defendant  sold  a  spurious 
prq)aration  under  the  same  name,  alleging  that  it  was 
the  same  medicine  in  composition  and  quality  as  that 
made  by  the  plaintiff.     A  demurrer  was  put  in  to  that 
bill,  and  the  demurrer  was  allowed ;  and  the  Vice-Chan- 
cellor observed,  in  his  judgment,  that  the  bill  did  not 
state  that  the  defendant  professed  to  sell  the  plaintiff's 
medicine,  but  only  one  of  as  good  a  quality,  which  he 
was  at  perfect  liberty  to  do.     It  is  to  be  observed,  that, 
m  that  case,  it  was  alleged,  not  merely  that  a  spurious 
article  was  sold,  but  that  it  was  sold  by  the  name  of  the 
genuine  article.    So,  in  Singleton  v.  Bolton  (i),  the  plain- 
tiff's father,  and  afterwards  the  plaintiff  himself,  had  sold 
a  medicine  called  "  Dr.  Johnson* s  Yellow  Ointment;  "  and 
the  defendant  commenced  selling  the  same  medicine 
under  the  same  name;  whereupon  the  plaintiff  brought  an 
action  against  him;  and  Lord  Mansfield  held,  first  at  the 
trial,  and  afterwards  upon  a  motion  for  a  new  trial,  that 
the  action  would  not  lie,  no  evidence  having  been  given 
that  the  defendant  sold  it  as  if  prepared  by  the  plaintiff. 

In 
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1887.        In  Sykes  v.  Sykes(a\   the  declaration  stated  that  the 
Tp^^^"^"^     plaintiff  was  a  manufacturer  of  shot  belts  and  powder 
9.  flasks,  which  he  was  accustomed  to  mark  with  the  word 

DowNMAN.  «  Sykes's  Patent^'  and  that  the  defendants  made  shot 
belts,  and  powder  flasks,  which  they  also  marked  *^  Sykeis 
Patent  y^  in  imitation  of  the  marks  used  by  the  plain- 
tiff, and  sold  the  articles  so  made  and  marked,  as  and  for 
shot  belts  and  powder  flasks  of  the  manufacture  of  the 
plaintiff.  At  the  trial  before  Mr.  Justice  Bayley^  it  ap- 
peared that  the  plaintiff's  father  obtained  a  patent  for 
the  manufacture  of  the  articles  in  question,  which  patent, 
however,  had  been  held  to  be  invalid,  in  consequence  of 
a  defect  in  the  specification ;  but  that  the  patentee,  and 
afterwards  the  plaintiff,  continued  to  mark  the  articles 
witli  the  words  ^^  Sykes^s  Patent"  It  appeared  also  that 
the  mark  used  by  the  defendants  resembled,  as  nearly 
as  possible,  that  adopted  by  the  plaintiff.  Mr.  Justice 
Bayley  held  that  the  defendant  had  no  right  so  to  mark 
his  goods,  as  and  for  goods  manufactured  by  the  plaintiff; 
and  he  left  it  to  the  jury  to  say  whether  the  defendants 
adopted  tlie  mark  in  question,  for  the  purpose  of  indu- 
cing the  public  to  suppose  that  the  articles  were  manu- 
factured, not  by  them,  but  by  the  plaintiff.  These 
observations  of  Mr.  Justice  Bayley  embrace  the  whole 
law  upon  this  subject,  and  were  afterwards  supported 
by  the  language  used  by  Lord  Tenterden  upon  a  motion 
for  a  new  trial. 

Even  if,  in  the  present  case,  the  Defendants  used  the 
mark  "  M.  C"  without  any  addition,  the  Plaintifife 
would  have  no  more  right  to  restrain  them  from  so 
doing,  than  the  plaintiff  in  Canham  v.  Jones  had  to  re- 
strain the  defendant  there  from  using  the  name  of 
**  Velnds  Vegetable  Syrup."     The  fraud,  if  any,  is  on 

the 
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the  side  of  the  Plaintiffs,  who  have  persisted  in  using  a 
name  which  was  appropriated  to  the  works  now  held 
by  the  Defendants. 

At  all  events,  the  Vice-Chancellor's  order  cannot 
stand  in  its  present  form,  for  it  does  not  even  put  the 
Plaintiffs  upon  the  terms  of  establishing  their  right  by 
an  action  at  law. 

Mr.  Wigram  and  Mr.  James  Parker;  in  support  of 
the  Vice-Chancellor's  order. 

When  a  man  makes  use  of  a  mark  which  another 
man  has  previously  appropriated  to  goods  of  his  own, 
and  he  knows  that  the  world  will  be  deceived,  the  Court 
will  presume  fraud.    Syles  v.  Sykes  proves  this.     It  is 
clear  that  when  a  mark  on  goods  has  been  used  by  one 
man,  and  the  public  have  acquired  a  knowledge  of  it, 
no  other  man  can  use  the  same  mark;  it  is  in  fact 
writing  one  man's  name  on  another  man's  goods.     The 
adoption  of  a  mark  used  by  him  is  as  much  writing  his 
name,  as  if  his  surname  or  his  initials,  or  any  other  de» 
signation  by  which  he  might  be  known,  were  employed. 
These  positions  are  established,  not  only  by  Sykes  v. 
SifkeSj   but  also  by  the  case   in  Popham^  which   has 
been  mentioned  on  the  other  side,  and  by  Blofeld  v. 
Payne  (a),   where  a  manufacturer  of  metallic   hones 
maintained  an  action  against  another  manufacturer  of 
the  same  article,  who  had  imitated  his  envelopes ;  and 
by  the  case  of  Day  v.  Day^  mentioned  in  Eden  on 
Infunctions  (6),  where  a  manufacturer  of  blacking  was 
restrained  from  using  labels  in  imitation  of  those  em* 
ployed   by  the  plaintiff.      When,  however,  a  manu- 
facturer abandons  the  use  of  a  particular  mark,  any  one 
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1837.        gis^  has  a  right  to  adopt  it     So,  if  the  owners  of  the 
tr^^^""^     Carmarthen  Tin  Works  had  a  riizht  to  the  use  of  the 
V.  mark  "  M.  C,"  they  abandoned  it  at  the  time  at  which 

the    works    were    shut    up ;    and    the   Plaintiffs    then 
adopted  it. 

The  tin  with  which  these  tin  plates  are  made  is 
brought  from  Corttwall :  the  plates  are  not  manufactured 
at  the  places  at  which  the  tin  is  found.  The  question, 
therefore,  which  the  buyers  ask,  is  not,  at  what  place 
they  are  made,  but  by  whom  they  are  made.  The 
mark  ^^  M.  C"  has,  for  a  great  many  years,  been  used 
by  the  Plaintiffs,  and  it  is  known  to  designate  certain 
particular  makers,  who  are,  in  fact,  the  Plaintiffs.  The 
public  are  defrauded  by  the  use  of  this  mark  by  the 
Defendants ;  and  a  fraud  upon  the  public  operates  as  a 
fraud  upon  the  Plaintiffs. 

The  Lord  Chancellor. 

The  Court,  when  it  interferes  in  cases  of  this  sort,  is 
exercising  a  jurisdiction  over  legal  rights ;  and,  although, 
sometimes,  in  a  very  strong  case,  it  interferes,  in  the  first 
instance,  by  injunction,  yet,  in  a  general  way,  it  puts  the 
party  upon  asserting  his  right  by  trying  it  in  an  action 
at  law.     If  it  does  not  do  that,  it  permits  the  Plaintiff^ 
notwithstanding  the  suit  in  equity,  to  bring  an  action. 
In  both  cases,  the  Court  is  only  acting  in  aid  of,  and  is 
only  ancillary  to,  the  legal  right    I  cafi  hardly  conceive 
a  case  in  which  the  Court  will  at  once  interfere  by  in- 
junction, and  prevent  a  defendant  from  disputing  the 
plaintiff's  legal   title.     The   present  order  interposes 
the  injunction,  and  does  not  put  the  parties  in  a  situ- 
ation to  try  the  question  at  law. 

Now,  undoubtedly,  if  the  case  had  stood  upon  the  use 
of  the  mark  "  itf.  C"  by  the  Plaintiffs,  and  there  had 

been 
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been  nothing  but  the  fact  of  another  company,  forty  miles 

ofl^  assuming  the  same  mark,  then,  although  the  name 

of  the  place  were  added  by  the  latter,  yet,  if,  practi-  if 

cally,  that  addition  did  not  protect  the  Plaintifik  from     ^<^^^^^^' 

having  it  supposed  that  the  goods   so   marked  were 

theirs,  it  would  not  afford  an  answer  to  the  charge; 

for  the  distinction  must  be  such  as  would  protect  the 

Plaintiffs  from   the  injury  they  might  sustain  from  a 

deception  practised  on  the  public ;  and  it  is  immaterial 

what  contrivances  are  used,  if  that  be,  in  fact,  the  effect 

of  the  use  of  the  marks  by  the  Defendants. 

But  the  great  difficulty,  as  it  strikes  me,  in  this  case, 
is,  that  although  the  works  did  not  bear  the  name  of 
**  M  C  works,"  still  the  persons  who,  from  time  to  time^ 
from  the  earliest  period,  have  carried  on  the  works,  have 
used  that  mark  to  distinguish  the  plates  made  there. 
Then  Mr.  Smith  became  lessee  of  the  works;  and,  while 
he  was  lessee,  he  used,  as  a  matter  of  course,  the  mark 
which  had  always  been  the  distinguishing  mark  of  the 
tin  plates  made  there.     It  answered  his  purpose  to  quit 
the  works  at  Carmarthen  before  the  expiration  of  the 
lease,  and  to  establish  a  similar  manufactory  forty  miles 
off;  and  there  he  used  and  has  continued  to  use  the  same 
mark  which  he  had  used,  when  at  Carmarthenj  to  denote 
the  goods  which  he  manufactured  there.    It  appears  that 
the  owner  of  the  property,  as  soon  as  the  lease  expired^ 
rcmoDstrated  against  Mr.  Smith's  continuing  to  use  the 
■Dark  which  had  always  been  used  to  designate  the  tin 
plates  manufactured  at  the  Carmarthen  works.    And  well 
^  might,  because,  if,  by  the  successful  manufacture  of 
^e  persons  who  had  carried  on  those  works,  the  goods 
^^t  there  had  acquired  an  extraordinary  value,  it  wasi 
^extraordinary  value  which  attached  to  the  premises  on 
which  the  works  were  carried  on ;  and,  no  doubt,  when 
tbe  owner  came  to  dispose  of  the  works  again,  the  cir- 
cumstance of  the  reputation  which  the  manufacture  of 

those 
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those  works  had  acquired  would  enable  him  to  dispose 
of  them  on  more  advantageous  terms.     It  happened, 
however,  that  no  tenant  was  immediately  found  for  the 
works  at  Carmarthen ;  or,  at  least,  no  one  carried  on 
the  business  there  from  the  end  of  the  year  1827,  when 
Mr.  Smitk*s  lease  expired,  until  the  early  part  of  the  year 
1836,  during  all  which  time  the  Plaintiff,  Mr.  Smitk^ 
certainly  used  the  mark ;  but  that  was  under  a  protest 
by  the  owner  of  the  works  at  Carmarthen  ;  and,  there- 
fore, it  cannot  be  considered  that  there  was  acquiescence 
on  the  owner's  part.     Then  it  appears,  that,  about  the 
month  oi  June  1836,  these  works  having  been  again  let, 
the  manufacture  was  re-commenced.    In  one  of  the  affi- 
davits upon  which  the  injunction  was  obtained,  the  Plain- 
tiff, Mr.  Smithy  said  that  he  had  been  positively  informed 
in  November  last  that  such  was  the  case,  but  that  he  had 
heard  of  it  three  or  four  months  before.     The  latter 
circumstance  is,   no  doubt,   true,  particularly  as  it  is 
stated  by  the  Plaintiff  (&71/M)  himself;  and  it  is  almost 
impossible  that  he  could  be  ignorant  of  it,  for  he  knew 
that  the  landlord  of  the  Carmarthen  works  claimed  a 
right,  not  only  to  use  the  mark  in  question,  but  to  use 
it  exclusively.      When   he  found,  therefore,  that  the 
works  were  re-let,  undoubtedly  he  must  have  been  aware 
that  the  tenant  took  the  premises  with  the  intention  of 
using  the  mark.     I  do  not  say  any  thing  as  to  the  in- 
terval which  elapsed  between  November  and  the  time  at 
which  the  bill  was  filed,  because  a  considerable  part  of 
it  seems  to  have  been  occupied  in  correspondence. 


The  case,  then,  is,  that  a  person  who,  as  tenant  of 
particular  works,  had  derived  the  benefit  of  using  the 
distinguishing  mark  employed  for  the  purpose  of  mark- 
ing the  goods  made  there,  quits  the  premises,  and  esta- 
blishes a  similar  manufactory  elsewhere,  and  there,  after 
his  lease  of  the  previous  works  has  expired,  uses  the 
mark  which  he  had  obtained  the  right  to  use,  or  at  least 

the 
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the  benefit  of  using,  by  being  tenant  of  those  works ;  and 
then  he  says  to  the  landlord  of  those  works,  **  Not  only 
have  I  acquired  the  right  to  the  use  of  this  mark,  but 
you  have  lost  the  right  to  the  use  of  it" 

Mr.  Wigram  said,  that  the  Plaintiffs  have  acquired  a 
celebrity  by  their  manufacture  of  tin  plates,  designated 
\fj  this  mark ;  and  that  persons  have,  for  several  years, 
been  in  the  habit  of  purchasing  the  Plaintiffs'  tin  plates 
by  this  mark;  but  the  real  question  is,  whether  the 
Plaintifis  have  acquired  a  right  to  prevent  other  sub- 
sequent tenants  of  the  works  at  Carmarthen  from  using 
a  mark,  which  it  is  clear  was  originally  derived  from 
tbose  works';  for,  although  they  were  not  called  ^'  M.  C. 
works,"  yet  the  persons  carrying  on  the  manufacture 
of  tin  plates  at  them,  have  always  used  the  mark  **  M.  C" 
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The  question  is  one  of  considerable  nicety,  and  has 
never  arisen  in  any  of  the  cases  which  have  been  cited, 
and,  therefore,  the  Court  should  be  very  sure  before  it 
concludes  the  right  by  injunction,  particularly  without 
providing  for  the  trial  of  the  legal  right. 

I  think,  therefore,  that  the  proper  order  to  be  now 
made  will  be,  to  discharge  the  order  for  the  injunction, 
giving  the  Plaintiffs  liberty  to  bring  an  action,  as  they 
may  be  advised ;  it  being  understood  that  the  Defendants 
are  not  to  be  prejudiced  in  the  mean  time.  There  will 
be  liberty  for  both  parties  to  apply,  and  the  costs  must 
be  reserved. 


Vol.  III. 
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Julys,  The  Earl  of  MILLTOWN  v.  STEWART. 

In  the  year       ^i^HE  bill  stated  that,  sometime  in  the  month  of  June 
to  secure^the  1827,  the  Plaintiff's  brother,  Henry  Leeson^  now 

payment  of      deceased,  represented  to  the  Plaintiff  that  he  had  lost 
a  sum  of  ,  -  -Tk  1         Tk  TO. 

money  was        large  sums  or  money  to  Robert  Raymond  htcmart^  at 

/'^  Af  ^'^  **d  ^*^"^"^  games  of  chance,  particularly  betting  on  horses 

in  the  bond,  which  had  run  at  several  of  the  race  courses  in  England j 

^ag^L^died?  ^"^  ^^^  Robert  Raymond  Stewart  had  pressed  him  for 

In  1832  S,  payment  thereof;  and  he  requested  the  Plaintiff  to  join 

action  in  Ire^  ^*"™   "^  ^  bond  to  Robert  Raymond  Stewart  for   the 

'jf '^  "^'"*,J  amount  of  the  sum  so  lost ;  Henry  Leeson  at  the  same 

bond^  and  Af.  time  representing  to  the  Plaintiff,  that  the  Plaintiff  would 

thenfiledabill  ngyer  be  called  on  for  payment  on  account  of  the  bond, 
in  Ireland  for  »^  -^ 

an  injunction.  The  bill  went  on  to  state  that  the  Plaintiff,  jointly  with 

theTct'i^n  on  Henry  Leeson^  on  or  about  the  10th  of  Jww^  1827,  exe- 

the  ground  cuted  his  bond  to  R.  R.  Stewarty  in  the  penal  sum  of 

was  founded  ^800/.,  conditioned  for  the  payment  of  the  sum  of  2400/., 

on  a  gambling  the  amount  of  the  sum  so  lost  by  Leeson  to  R.  R.  Stewart^ 

transaction.  ,     ,  .      , 

An  injunction    as  the  Plaintiff  best  recollects,  with  interest  at  5  per  cent. 

was  granted,  p^^.  annum :  that  leeson  died  on  the  29th  of  Mau 
and  subsc-         ^  ^  ^ 

Suently  a  1829;  and  that  the  Plaintiff  never  heard  further  of  the 

taking  tile  bUl  "^^"^  MiiXxX  the  month  of  Septemba'  1831,  when  he  was 

procojifesso      applied  to  for  payment  on  behalf  of  R.  R.  Stewart^ 

was  made 

against  5.  and  although  the  Plaintiff  had  believed,  and  was  convinced 

the  order  was  i-j^^t  the  bond  had  lone  before  been  satisfied  by 
served  upon  "  "^ 

him  two  days    Leeson. 

before  his  The 

death,  which 

happened  in  1 S33,  In  1837  5.'s  personal  representatives  brought  an  action  upon  the 
bond  against  M  in  England,  Af.  then  filed  a  bill  for  an  injunction.  S.*s  represent- 
atives, in  their  answer,  stated  that  they  were  entirely  ignorant  as  to  the  natureof  the 
consideration  for  the  bond,  and  that  they  had  found  among  S.*s  papers  certain  me- 
morandum books  relating  to  bets  upon  horse  races,  which  books  they  had  destroyed 
as  useless ;  but  they  denied  that  the  books  shewed  the  consideration  §6t  the  bond. 
Upon  this  answer  the  Vice-ChanccIIor  granted  an  injunction,  which  was  continued 
upon  appeal,  without  obliging  the  Plaintiff  to  bring  the  money  into  Court. 
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The  bill  went  on  to  state  that  the  Plaintiff  did  not  re^ 
ceive  any  pecuniary  or  other  consideration  for  executing 
the  bond,  nor  did  heeson^  as  the  Plaintiff  believed,  re- 
ceive any  legal,  fair,  or  other  consideration,  saving  as 
aforesaid,  for  the  same ;  and  on  the  contrary  the  Plaintiff 
expressly  charged,  that  the  only  consideration  given  by 
Simari  for  the  bond  was  money  won  from  Leeson  by 
Steamty  by  betting  at  horse  races  and  other  games  as 
aforesaid;  notwithstanding  which,  Stewart^  ,in  the  latter 
end  of  the  year  1831,  or  the  beginning  of  the  year  16S3, 
caused  an  action  to  be  brought  against  the  Plaintiff,  in 
the  Court  of  King's  Bench  in  Ireland^  for  the  amount 
for  which  the  bond  was  executed,  and  interest;  and  that» 
under  these  circumstances,  the  Plaintiff,  in  the  month  cf 
Jommy  1832,  filed  a  bill  against  Stewartj  in  the  Court 
of  Chancery,  in  Ireland^  praying  that  (he  bond  might  be 
brought  into  Court  to  be  cancelled,  or  otherwise  dealt 
widi  as  the  Court  might  think  fit,  and  that  Stenoart 
might  be  restrained  from  proceeding  in  any  manner  to 
recover  the  amount  thereof:  that  on  the  3d  oi  February 
18S2,  Stewart  appeared  to  that  bill ;  and  that  on  the  7th 
of  the  same  month  an  injunction  was  obtained  to  restrain 
him  from  issuing  execution  till  answer  and  further  order  $ 
but  he  was  to  be  at  liberty  to  call  for  a  plea  and  proceed 
to  trial  in  the  action:  that  Stewart  neglected  to  answer 
the  bill,  whereupon  process  of  contempt,  to  a  seques^* 
tration,  issued  against  him;  and  the  sequestrators  having 
returned  nulla  bona,  the  cause  was  set  down  to  be  heard 
on  the  sequestration  and  return,  in  order  that  it  might 
be  taken  pro  confesso :  that  on  the  29th  of  June  1833,  a 
decree  was  made  by  tEe  Master  of  the  Rolls  in  Ireland^ 
by  which  it  was  ordered  that  the  bill  should  be  taken 
pro  eonfessoy  and  that  Stewart  should  bring  the  bond 
into  Court ;  and  that  he  should  abstain  from  proceeding 
in  any  manner  to  recover  the  amount  of  the  bond,  and 
that  the  Plaintiff  might  make  up  and  enroll  a  decree 

C  2  with 
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1 837.  with  costs  against  Stewart y  unless,  on  service  on  him  of 
ThcEarTof  ^^^^  decree,  and  a  subpoena  for  that  purpose,  good 
cause  should  be  shewn  to  the  contrary,  on  some  day  in 
the  then  next  Michaelmas  term,  to  be  mentioned  in  such 
subpoena;  but  that  before  the  Defendant  should  be  per- 
mitted to  shew  such  cause,  he  was  to  purge  his  contempts, 
and  pay  to  the  Plaintiff  the  full  costs  out  of  pocket  of 
obtaining  that  decree : 


MlLLTOWN 
V. 

8tswaet. 


That  on  the  17th  of  October  1833,  Stewart  was  per- 
sonally served  with  copies  of  that  decree  and  subpoena ; 
but  that  he  died  on  the  19th  of  October  1833,  without 
having  shewn  cause  against  the  decree,  and  without 
having  proceeded  to  trial  in  the  action ;  and  that  he  had 
by  his  will,  dated  the  28th  of  June  1833,  appointed  tiie 
present  Defendants,  Samuel  Frederick  Stewart  and  Cathe- 
rine iMura  Stewarty  his  executor  and  executrix,  by  whom 
his  will  was  proved  in  England^  in  or  about  the  month  of 
November  1 833 ;  but  that  it  was  not  proved  in  Ireland : 

That  on  the  28th  of  February  1837,  the  Defendants 
brought  an  action  against  the  Plaintiff  in  the  Court  of 
Exchequer,  in  England,  to  recover  the  sura  of  2400/.  on 
the  bond,  with  interest  from  the  date  of  the  bond. 


The  bill  charged  that  Stewart  never  paid  or  allowed 
any  good  or  valuable  consideration  for  the  bond,  and, 
therefore,  that  the  Defendants  ought  to  be  restrained 
from  proceeding  in  their  action,  or  from  taking  any 
other  proceedings  at  law  against  the  Plaintiff,  in  respect 
of  the  bond ;  and  that  the  Plaintiff  ought  to  have  the 
benefit  pf  the  decree  made  in  the  Irish  suit  The  bill 
also  charged  that  the  Defendants  had  in  their  possession 
or  power  divers  betting  books,  and  other  books  and 
papers,  relating  to  the  matters  in  the  bill  mentioned,  and 
whereby  the  truth  of  such  matters  would  appear. 

The 
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The  bill  prayed  that  the  Plaintiff  might  be  declared 
to  be  entitled)  as  against  the  Defendants,  to  the  benefit 
of  the  decree  in  the  Irish  suit,  and  that  the  bond  might 
be  delivered  up  to  be  cancelled,  and  that  the  Defend- 
ants might  be  restrained  from  proceeding  at  law  upon 
it 


18S7. 


The  Earl  of 
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The  joint  answer  of  the  Defendants  stated,  that 
Stewart  annexed  to  his  will  a  list  of  his  property,  and 
of  his  demands  against  certain  individuals;  and  that 
such  list  mentioned  that  he  held  the  Plaintiff's  bond 
for  2400/.,  which  he  had  given  to  him  some  years  since 
in  conjunction  with  Leeson;  adding  that  the  Plain- 
tiff made  his  brother's  death  an  excuse  for  not  paying 
the  bond.  The  Defendants  stated  that  they  had  taken 
possession  of  Stewarfs  papers,  and,  amongst  them,  of 
the  bond  in  question,  and  two  draft  copies  of  letters 
written  by  Stewart  to  the  Plaintiff,  relative  to  the  bond, 
and  a  draft  copy  or  extract  of  some  letter  written  by 
Strwart  to  his  solicitor  or  some  third  person,  relative  to 
some  bill  filed  against  him  (Stewart)  with  respect  to  the 
bond,  and  a  document  purporting  to  be  a  copy  of  a  decree 
nisi  made  by  the  Master  of  the  Rolls  in  Ireland^  on  the 
29th  of  June  1833,  in  a  cause  therein  stated  to  be 
depending  between  the  Plaintiff  and  Stewart^  together 
with  a  copy  of  a  subpoena  to  shew  cause  against  such 
decree,  dated  the  12th  of  October  1833 ;  and  that  such 
document  contained  statements  relative  to  a  bill  filed 
by  the  Plaintiff  against  Stewart^  which  appeared  thereby 
to  have  been  to  the  effect  mentioned  in  the  bill  in  this 
suit;  but  the  Defendants,  except  as  therein  appeared, 
were  wholly  ignorant  as  to  the  truth  or  falsehood  of  all 
the  statements  contained  in  such  document.  The  De- 
fendant, Catherine  L.  Stewart^  stated,  in  the  answer,  that, 
in  or  about  the  month  o{ February  1833,  she  h^ViV A  Stewart 
•say  to  several  persons  that  the  bond  debt  due  from  the 

'    C  3  Plaintiff 


£1 


CASES  IN  CHANCERY. 


18S7. 


The  Earl  of 

MiLLTOWK 

SmrABT. 


Plaintiff  had  never  been  paid^  and  that  he  intended  to  go 
to  Ireland  to  obtain  justice;  but  the  Defendants  added, 
that  Stewart  was  shortly  afterwards  taken  dangerously 
ill)  and  was  not  allowed  by  his  medical  advisers  to 
attend  to  business.  The  Defendants  went  on  to  say,  that 
they  believed  that  Stewart  gave  full,  fair,  and  valuable 
consideration  for  the  bond,  which  belief  they  grounded 
upon  the  fact,  that  Stewart  was  frequently  in  the  habit 
of  lending  considerable  sums  of  money  to  many  of  his 
friends ;  and  that,  upon  many  such  occasions,  he  took 
from  such  friends  a  bond  or  other  security  of  a  like 
nature  for  the  monies  so  advanced;  and  they  stated 
that,  in  a  letter  addressed  by  Stewart  to  a  party  to 
whom  he  had  so  advanced  money,  he  expressed  himself 
thus ;  —  "I  shall  accept  of  your  bond  for  the  amount 
of  the  monies  I  have  actually  advanced,  and  interest,  of 
course,  for  two  years ;  but  I  will  not  have  it  mixed  up 
with  any  other  demand,  which,  by  any  possibility,  can 
affect  its  legality."  The  Defendants  said,  they  verily 
believed  that  the  bond  had  not  been  satisfied ;  for  no 
trace  of  the  receipt  of  the  money  could  be  found  in 
Stewards  cash  books,  or  in  his  banker's  accounts.  The 
Defendants  admitted  that  they  had  commenced  an 
action  against  the  Plaintiff,  and  intended  to  prosecute  it. 


The  Defendants  further  stated  that  there  were  among 
Stewards  papers,  at  the  time  of  his  death,  several  me- 
morandum books,  memoranda,  and  notes  relating  solely 
to  bets  on  horse  races  between  Stewart  and  divers  indi- 
viduals, and  containing  calculations  upon  horse  races ; 
and  that  the  Defendants  carefully  examined  and  looked 
through  the  whole  of  such  memorandum  books,  memo- 
randa, and  notes ;  and  they  positively  said  that  the  same 
did  not  in  any  manner  shew  how  the  debt  for  which  the 
bond  was  given,  or  any  part  of  it,  arose,  or  what  was  the 
consideration,  or  any  part  of  |he  consideration  for  the 

bondj 
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bond,  or  (with  the  exception  of  the  fact,  that  Stewart 
bad  betted  or  laid  wagers  on  horse  races)  the  truth  of 
the  matters  mentioned  in  the  bill :  and  that  one  of  the 
Defendants  being  fully  aware,  as  the  fact  was,  that  such 
memorandum  books,  memoranda,  and  notes,  were  totally 
useless,  and  related  solely  to  claims  which  were  irre- 
coverable at  law,  did,  at  sundry  times,  in  or  about  the 
jear  1835,  destroy  the  whole  of  such  memorandum 
books,  memoranda,  and  notes,  as  waste  paper. 
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The  Defendants  admitted  that  the  deaths  of  Leeson 
and  Stewart  happened  at  the  times  mentioned  in  the 
bill,  and  they  admitted  the  date  of  Stewart's  will,  and 
the  probate  of  it,  and  that  it  had  not  been  proved  in 
Ireland;  but  they  expressed  entire  ignorance  of  all  the 
facts  alleged  and  charged  in  the  bill,  and  of  the  circum- 
stances under  which  the  bond  was  given,  and  of  the  con- 
sideration for  it,  except  as  already  mentioned,  or  as 
appeared  by  the  before  mentioned  documents  or  papers, 
which  they  still  had  in  their  possession. 

Upon  the  coming  in  of  the  answer,  the  Vice-Chan- 
ceilor,  on  the  motion  of  the  Plaintiff,  granted  an  injunc- 
tion to  stay  proceedings  in  the  action  at  law  which 
had  been  commenced  by  the  Defendants. 


The  Defendants  now  moved  that  his  Honor's  order 
might  be  discharged. 

Mr.  Jacob  and  Mr.  Hetkerington,  in  support  of  the 
motion,  contended  that  the  Vice-Chancellor  ought  not 
to  have  granted  the  injunction,  except  upon  the  terms 
of  the  Plaintiff  bringing  the  money  into  Court :  that  it 
could  not  be  considered  that  there  had  been  any  de- 
cision in  Ireland  on  the  merits :  that  the  order  made  in 
that  country,  to  take  the  bill  pro  confesso  against  Stewart, 

C  4  was 
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1887.        was  only  in  the  nature  of  a  penalty  for  his  contempt: 

T^Eariof  *^^  ^^^^  ^^^  question  of  the  validity  of  the  bond  was 
MiLLTowN  properly  triable  in  the  action  at  law.  Tliey  cited 
Stiw'abt.      ^^  ^^  Stone,  {a) 

Sir  fV.  Home  and  Mr.  Purvis^  contra. 

I 

Mr.  Jacob,  in  reply. 

The  Lord  Chancellor  observed,  that  from  the  year 
1829,  when  the  principal  obligor  died,  to  the  year  1832, 
no  proceedings  were  taken  upon  the  bond ;  that  the 
Court  had  an  undoubted  jurisdiction  to  order  a  bond, 
given  under  such  circumstances  as  were  alleged  in  this 
case,  to  be  delivered  up ;  that  Stewart,  who  knew  what 
the  consideration  was  for  which  the  bond  was  given, 
was  content  to  let  the  injunction  issued  in  Ireland  stand, 
and  to  let  the  order  nisi  for  taking  the  bill  pro  cotifesso  be 
made,  without  taking  any  steps  to  secure  to  himself  the 
power  of  going  on  with  his  action ;  and  then  the  De- 
fendants, his  representatives,  although  in  possession  of 
all  his  papers,  by  their  answer  to  this  bill  said,  that  they 
were  quite  unable  to  state  any  thing  about  the  con- 
sideration for  the  bond ;  and  yet  the  Court  was  asked 
by  the  Defendants  to  let  the  action  go  on,  and  to  let 
them  obtain  judgment  upon  the  bond,  upon  the  face  of 
which  none  of  these  facts  appeared. 


His  Lordship  added,  that  the  statements  in  the  an- 
swer were  amply  sufficient  to  raise  such  a  degree  of 
doubt,  with  respect  to  the  consideration,  as  to  entitle  the 
Court  to  prevent  the  action  from  at  present  proceeding. 

With  reference  to  the  argument,  that  the  injunction 
ought  to  have  been  granted  only  upon  the   terms  of 

paying 

(a)  \Sim.^  Stu,2\0. 
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pajiog  the  money  into  Court,  his  Lordship  said,  it  was 
very  true,  that  if  there  be  a  legal  debt,  and  only  some 
equitable  circumstances  upon  which  the  injunction  is 
sought,  the  Court  will  not  allow  the  debtor  to  retain 
the  money  in  his  own  hands :  but  here,  the  question 
was,  whether  there  was  a  debt  at  all.  His  Lordship 
was  of  opinion,  that  the  action  should  not  be  permitted 
to  go  on,  until  the  case  should  be  in  that  state  in  which 
the  Court  could  come  to  some  conclusion  as  to  the 
rights  of  the  parties. 

Injunction  continued.    Costs  of  this  motion 
to  be  costs  in  the  cause. 


1837. 


The  Earl  of 

MlEXTOWN 

V, 
STBWAaX. 


Ex  parte  RAM. 


Aug,  1. 


IN  the  month  of  Jtily  1822,  a  sum  of  1422/.  175.  6 A,  When  stock 
,  ....  has  been  trans- 

3  per  cent,  consols,  was  standuig  m  the  joint  names  ferred  to  the 

of  Abel  Ram  and  Stephen  George  Ram.      No  claim  9®°°"^     . 

,  ,  ,  sioners  for  the 

luiving  been  made  to  the  dividends  which  became  due  Reduction  of 
at  that  time,  or  to  the  dividends  which  became  due  from  j^^j,^  In^on- 

time  to  time  throughout  the  succeeding  ten  years,  the  sequence  of 

r         t    .  .  .1  ,««^  the  dlvidendg 

sumot  stock  in  question  was,  m  the  year  1832,  trans-  upon  it  not 

ferred  to  the  account  of  the  Commissioners  for  the  Re-  having  been 
,     .  claimed  for 

duction  of  the  National  Debt,  in  pursuance  of  the  act  ten  years,  it  is 

56G.3.  r.60.  not  a  matter 

of  course  to 

Stephen  order  it  to  be 
re-transferred 
to  a  penon  who  subsequently  makes  out  a  legal  title,  upon  which  a  transfer  of  the 
stock  would  have  been  made  to  him  if  the  ten  years  had  not  elapsed. 

Thus,  where  stock  had  stood  in  the  joint  names  of  two  persons,  of  whom  one 
had  sunrived  the  other  upwards  of  ten  years,  but  had  not,  during  that  time,  claimed 
any  dj?idends,  the  Court  would  not,  upon  the  petition  of  the  widow  and  personal 
representative  of  the  survivor,  order  the  stock  to  be  transferred  into  her  name,  or 
into  the  names  of  the  two  deceased  persons ;  but  directed  the  Master  to  inquire 
^  was  entitled  to  the  stock,  with  liberty  to  state  special  circumstances. 
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£x  parte 
Ram. 


Stephen  George  Ram  died  in  the  year  1822,  and  Abel 
Bam  in  January  1833,  and  his  widow,  Eleanor  Sarah 
Ramj  then  took  out  letters  of  administration  to  his 
effects.  She  subsequently  applied  to  the  Bank  of  Eng^ 
land  to  retransfer  to  her  the  before- mentioned  sum  of 
stock ;  but  this  they  refused  to  do,  without  the  authority 
of  an  order  of  the  Court  of  Chancery.  Eleanor  Sarah 
Mam  then  presented  a  petition,  praying  that  the  stock 
might  be  re-transferred  into  the  names  of  Abel  Bam  and 
Stephen  George  Ram^  or  into  her  own  name ;  and  that 
the  dividends  which  had  already  accrued,  and  should 
afterwards  accrue,  might  be  paid  to  her. 


Upon  this  petition,  the  Vice- Chancellor  ordered,  that 
the  stock  should  be  transferred  into  the  name  of  the 
petitioner,  and  that  the  dividends  already  accrued,  and 
afterwards  to  accrue,  should  be  paid  to  her. 

The  Attorney-General  and  the  Commissioners  for  the 
Reduction  of  the  National  Debt  appealed  from  thb 
order. 


The  Solicitor-General  and  Mr.  Wray^  in  support  of 
the  appeal,  said,  that  the  question  upon  the  appeal  was, 
whether  the  claimant  had  made  out  such  a  title  as  was 
contemplated  by  the  act  of  parliament,  {a)    They  argued 

that. 


(a)  The  fifth  section  of  the 
S6  G.  S,  c.  60.  is  in  the  foliow- 
ing  words: — "  And  be  it  further 
enacted,  that  it  shall  be  lawful 
for  the  governor  or  deputy  go- 
vernor of  the  Bank  of  England, 
for  the  time  being,  to  authorise 
and  direct  the  accountant  ge- 
neral or  secretary  of  the  said 
governor  and  company,  for  the 
time  being,  to  retransfer  any  such 


capital  stock  to  any  person  or 
^ersons  who  shall  shew,  to  the 
iatisfaction  of  such  governor  or 
deputy  governor,  his,  Iier,  or 
their  right  or  title  thereto,  and 
to  pay  the  dividends  due  there- 
on; and  also  to  pay  any  such 
lottery  prizes  or  benefits,  and 
principals  of  stock  and  annuities 
as  aforesaid,  as  if  the  same  had 
not  been  transferred  or  paid  to 

the 
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18S7.  obliged  to  make  good  the  amount  to  some  subsequent 
ExDarte  claimant  It  appeared  most  probable  that  the  two 
Ram.  persons,  in  whose  joint  names  the  stock  formerly  stood, 
were  trustees  of  it;  and  if  so,  it  could  not  have  been  the 
intention  of  the  legislature  that  the  stock  should  be  re- 
transferred  into  the  name  of  any  person  who  happened 
to  be  the  legal  personal  representative  of  the  last  sur- 
viving trustee,  when  it  did  not  even  appear  that  there 
were  any  cestuis  que  trust  in  existence ;  and  if  it  were 
trust  property  held  for  some  persons  unknown,  the 
Crown  would  be  entitled  to  it ;  and  it  would  be  absurd 
in  such  a  case  to  transfer  it  into  the  name  of  a  trustee, 
merely  in  order  that  the  Attorney-General  might  file 
a  bill  to  have  it  re-transferred.  They  cited  Ex  parte 
GiUett  (a),  and  Ex  parte  Lavell.  {b) 

Mr.  Jacob  and  Mr.  Roupellj  contra^  contended,  that 
as  the  Bank  of  England  never  looked  beyond  the  legal 
title,  it  was  not  to  be  supposed  that  the  legislature 
intended  that,  in  cases  under  this  act,  the  Bank,  who 
•were  to  be  the  judges,  in  the  first  instance,  of  a  party's 
title,  should  try  that  title  in  a  different  manner  from 
that  to  which  they  were  accustomed ;  and,  as  the  proof 
of  the  legal  title  of  the  present  claimant  would  have 
entitled  her  to  have  the  stock  transferred  into  her  name, 
if  it  had  not  been  transferred  to  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  she  was  entitled  to 
have  a  similar  transfer  made  now :  or,  at  all  events,  she 
was  entitled  to  have  it  re-transferred  into  the  names  in 
which  it  stood  at  the  time  at  which  it  was  transferred  to 
the  Commissioners  of  the  National  Debt;  and  that  a 
vague  surmise  that  this  might  be  trust  property,  and  a 
still  more  vague  suggestion  that  the  Crown  might  pos- 
sibly be  entitled  to  the  fund,  for  want  of  a  beneficial 

owner, 

(a)  3  Mad.  28.  {b)  2  J.  4  W.397. 
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owner,  was  not  a  ground  upon  which  the  Court  would        1887- 
think  it  necessary  to  direct  a  special  inquiry,  such  as     ^^^^^'"^'^^ 
was  now  asked.  Ram. 

The  act  directed  that  a  petition  to  this  Court  should 
be  presented,  if  the  Bank  should  not  be  satisfied  of  the 
**  legality  "  of  the  claim ;  an  expression  which  clearly 
shewed  that  it  was  only  intended  that  the  legal  title 
should  be  established :  a  re-transfer,  also,  implied,  by 
the  very  force  of  the  term,  the  legal  ownership.  If, 
however,  the  equitable  title  were  required  to  be  found, 
it  might  be  necessary  to  go  through  all  the  modes  and 
forms  of  inquiry  known  to  this  Court,  before  all  the 
beneficial  claimants  could  substantiate  their  titles;  and 
such  a  construction  of  the  act  would  make  it  an  in^- 
strument  of  confiscation,  in  all  cases  in  which  the  sum 
was  small,  and  the  circumstances  were  complicated.  The 
Respondent's  counsel  commented  upon  Ex  parte  Gillett 
and  Ex  parte  LaveUf  and  relied  upon  Ex  parte  Sir  John 
and  Lady  NidioU  (a)  and  In  re  Bigg  (6),  the  latter  of 
which  cases,  they  submitted,  was  precisely  the  same  as 
the  present 

The  Lord  Chancellor. 

In  questions  of  this  kind,  the  course  the  Court  adopts 
is  matter  of  discretion,  in  every  case  which  arises  upon 
the  act  of  Parliament.  According  to  the  Respondent's  ar- 
gument, however,  the  Court  has  no  discretion.  Suppose 
the  petitioner  had  said  that  the  two  persons  in  whose 
name  this  stock  stood  were  trustees,  and  that  the  peti- 
tioner wits  the  representative  of  the  survivor,  but  that 
she  did  not  know  who  were  the  cestuis  que  trust,  or 
whether  they  were  in  existence  or  not;  even  then,  if 
the  construction  for  which  the  petitioner  contends  were 

right, 

(fl)  T.^  R,\  19.  (i)  1  Yo.  4-  CoU,  245. 
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1887.        right,  the  Court  would  not  be  justified  in  refusing  to 
order  the  stock  to  be  transferred  to  her. 

In  the  case  of  Sir  John  and  Lady  Nicholl  (a),  there  was 
nothing  to  raise  the  suspicion  of  a  trust  at  all.  The 
stock  was  standing  in  the  name  of  one  individual,  and 
there  was  nothing  to  raise  a  doubt  as  to  that  person's 
being  beneficially  entitled  to  it.  In  this  case,  however, 
there  is  every  suspicion  that  the  parties  in  whose  name 
the  stock  stood  were  not  beneficially  en  tided.  First  of 
all,  no  dividends  were  claimed  from  the  year  1822  down 
to  the  time  at  which  this  petition  was  presented,  although, 
from  the  year  1822  to  the  year  1833,  the  survivor  of 
the  two,  being  the  person  whom  the  petitioner  repre- 
sents, was  living.  And  the  petitioner  now  states  facts 
which  leave  no  doubt  that  the  stock  was  held  upon  a 
trust,  and  does  not  state  any  persons  to  whom  it  he^ 
neficially  belongs.  Without  laying  down  any  general 
rule  upon  the  subject,  I  am  satisfied  that  this  is  a  case  in 
which  it  would  not  be  safe  to  direct  a  transfer  of  the  fund, 
without  a  previous  inquiry  as  to  the  parties  entitled  to  it. 

The  language  of  the  act  of  parliament,  if  it  were  ne- 
cessary to  give  an  opinion  upon  it,  quite  shews  the  dis- 
tinction intended  between  "  legality"  and  "justice."  The 
terms  are  as  large  as  they  well  could  be.  It  may  not 
have  been  the  practice  of  the  Bank  to  inquire  into  more 
than  the  legal  tide  to  stock;  but  if  they  do  not  choose 
to  take  on  themselves  to  decide  upon  claims  on  which 
there  is  any  doubt  —  and  of  course  they  do  not  —  then 
the  Court  of  Chancery  is  to  exercise  that  discretion. 

I  think  that,  in  the  present  case,  there  is  quite  suffi- 
cient to  render  it  proper  that  there  should  be  a  reference 
to  the  Master  to  inquire  as  to  the  title  to  this  stock. 

It 
(«)  T.i  Buis.  119. 
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of  Thomas  March^  and  in  the  event  of  his  wife  surviving 
him,  to  pay  the  whole  of  the  dividends  to  Prudence 
March,  for  her  life ;  and,  after  the  death  of  Prudence 
March,  whether  in  the  lifetime  or  after  the  decease  of 
Thomas  March,  to  stand  possessed  of  the  bank  annui- 
ties (subject  to  the  trust  for  payment  of  the  dividends 
of  one  third  to  Thomas  March  during  his  life),  in  trust 
for  George  March  and  John  March,  children  of  Thomas 
and  Prudence  March,  and  all  and  every,  other  child  and 
children  of  Thomas  March  by  Prudence  his  wife,  there- 
after to  be  born,  who  should  be  living  at  the  time  of 
the  decease  of  Prudence  March,  and  the  issue  of  such 
of  them  as  should  be  then  dead,  leaving  issue,  in  equal 
shares,  such  issue  taking  the  shares  to  which  their 
parents  would  have  been  entitled,  to  be  vested  interests 
when  they  should  attain  twenty-one,  with  benefit  of 
survivorship.  The  deed  contained  a  power,  enabling 
Prudence  March  to  appoint  a  new  trustee,  in  the  stead 
of  any  trustee  who  should  die,  or  be  desirous  of  being 
discharged,  or  refuse  to  act. 


In  the  month  of  March  1810,  Thomas  Grant  was 
appointed  a  trustee  of  the  above-mentioned  deed  of  set- 
tlement in  the  stead  of  George  Hodgson,  who  retired 
from  the  trust ;  and  the  navy  5  per  cent,  stock  was 
thereupon  transferred  into  the  joint  names  of  George 
Russell  and  Thomas  Grant. 

Soon  after  Granfs  appointment  as  trusteef  Russell 
and  Grant  transferred  the  stock  into  the  name  of  Rus- 
sell only,  who  subsequently  sold  it  out,  and  applied  the 
produce  to  his  own  use. 


ThomcLS  and  Prudence  March  had  no  children  besides 
those  already  mentioned,  of  whom  George  was  born  in 

or 
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oraboat  the  year  1800,  and  John^  in  or  about  the  year 

1802. 

In  the  year  1817,  Messrs.  Collins  and  Waller^  the 
solicitors  of  Thomas  and  Prudence  March^  wrote  to  Grants 
requiring  that  the  stock  should  be  replaced.  To  this 
deoumd  Grant  replied,  in  the  following  letter,  addressed 
to  Prudence  March. 

''Dear  Madam, — I  have  received  a  letter  from  Messrs. 
Collins  and  Co.,  by  your  directions,  demanding  the  im- 
mediate investment  of  the  1000/.  stock,  which  you  so 
mach  wished  me  to  let  Mr.  RusseU  have ;  and,  to  oblige 
you,  I  complied  with  your  request     You  may  depend 
upon  it  I  shall  act  with  justice  to  you  and  your  sons, 
and  the  money  shall  be  invested.     I  hope  you  will  not 
insist  on  its  being  done  immediately,  for  I  have  not  got 
the  money  by  me,  it  being  in  estates  and  in  business. 
Give  me  time ;  then  I  will  do  the  business  to  you  and 
your  sons*  satisfaction:  the  sooner  I  can  buy  in  the  stocks 
the  better  it  will  be  for  me,  as  they  keep  rising.     It  is 
very  hard  upon  me  to  be  obliged  to  pay  this  money ;  but, 
as  I  am  answerable,  it  shall  be  done.    I  ask  for  time,  and 
I  hope  you  will  give  it  me.     It  cannot  be  your  wish  to 
distress  me,  as  it  will  put  me  to  great  inconvenience  to 
buy  in  the  stocks  immediately :  you  cannot  be  affeared 
of  your  sons'  not  having  the  money,  as  all  my  estates  are 
liable  for  the  amount.     It  is  not  my  wish  to  give  you 
any  trouble  on  the  occasion.     I  understood  you,  when  I 
vas  in  town,  that  if  the  interest  was  regularly  paid,  you 
would  be  satisfied.     I  am  informed  it  is  kept  paid  by 
Mr.  RusselTs  agent     If  it  is  not,  let  me  know.     When 
1  returned  from  London  I  was  attacked  with  inflamma- 
tion on  my  lungs,  which  laid  me  up  for  some  time ;  I 
have  not  recovered  it  yet ;  therefore  I  cannot  come  to 
Town ;  but  I  hope  the  good  weather  will  enable  me  to 
Vol.  III.  D  be 
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be  there  before  long.     I  am  sorry  to  say  Mrs.  Matson 
is  very  ill.     Your  answer  will  oblige, 

"  Dear  Madam,  your  humble  servant, 

"  Thomas  Grant. 

"  Mrs.  Marchj  No.  33,  Mqffatt 
Street^  City  Boad,  London.^* 

In  the  year  1818,  Thomas  and  Prudence  Marchj  and 
George  and  John  Marchj  their  sons,  then  infants,  by 
Thomas  Marchj  their  father  and  next  friend,  filed  a  bill 
in  Chancery,  against  Russell  and  Grants  for  the  pur- 
pose of  compelling  them  to  replace  the  stock ;  but  that 
suit  was  compromised,  soon  afler  its  institution,  upon 
Russell  giving  additional  security  for  the  payment  of  in- 
terest for  the  time  past,  and  for  the  punctual  payment 
of  interest  for  the  future.  Grants  however,  had  put  in 
his  answer  to  the  bill,  and  had  set  forth  in  it  a  written 
document,  purporting  to  be  signed  by  Thomas  and 
Prudence  Marchj  expressly  authorising  him  to  transfer 
the  stock  to  his  co-trustee,  Russell, 


Grant  died  in  the  year  1820;  having,  by  his  will,  given 
all  his  personal  estate,  not  specifically  bequeathed,  to 
his  sister  Sarah  Matson^  widow,  and  to  John  Perkins  and 
William  Wise^  upon  trust  to  convert  it  into  money;  and, 
afler  payment  of  his  debts,  to  pay  one  third  to  Sarah 
Matson^  and  one  other  third  to  Mary  Smith  ;  and,  as  to 
the  remaining  third,  to  pay  one  third  part  of  it  to  Alicia 
Eliza  Arrawsmith^  wife  of  Thomas  Arrowsmith;  and,  as 
to  the  remaining  two  thirds  of  the  last  mentioned  third, 
to  invest  it  upon  government  or  real  securities,  and  pay 
the  interest  to  Alicia  Eliza  Arrowsmith  for  life,  for  her 
separate  use;  and  ader  her  death  to  divide  the  capital 
equally  amongst  all  her  children,  the  shares  of  daughters 
being  vested  at  the  age  of  twenty-one,  or  at  marriage, 

and 
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and  the  shares  of  sons  at  the  age  of  twenty-one,  with        1837. 
benefit  of  survivorship.     Sarah  Matson,  John  Perkins^ 
lod  William  fVise^  were  appointed  executors  of  this  will ; 
and  the  will  was  proved,  together  with  a  codicil,  by  Sarah 
Matun  and  Join  Perkins^  on  the  18th  di  July  1820. 

&rrf  Matson  died  in  the  year  1 830 ;  having,  by  her 
vill,  given  all  the  residue  of  her  personal  estate  to  Sarah 
Prudence  Arramsmithy  spinster,  and  appointed  John 
Perlans  her  sole  executor,  who  afterwards  proved  her 

will 

Mary  Smith  also  died,  having  appointed  George  Ray 
and  Johu  Grant  Smith  her  executors,  both  of  whom 
proved  her  will. 

The  present  bill  was  filed,  in  the  year  1833,  by  George 
March  and  John  March^  as  the  only  children  of  Thomas 
and  Prudence  March,  against  Busseliy  Perkins^  Thomas 
Ammamithf  and  Alicia  Eliza  his  wife,  Sarah  Prudence 
Arraaosmithy  who  was  one  of  the  children  of  Alicia  Eliza 
Ammmiihy  and  also  against  her  other  children,  against 
Thomas  and  Prudence  March,  against  Ray,  and  against 
Mn  Grant  Smith,  who  was  out  of  the  jurisdiction  of 
the  Court;  and  it  prayed  that  Russell,  and  Perkins,  as 
executor  of  Grant,  might  be  decreed  to  lay  out  the 
amount  produced  by  the  sale  of  the  1000/.  5  per  cent. 
Navy  Bank  Annuities,  or  the  value  of  that  stock,  in  the 
purchase  of  stock,  in  the  name  of  the  Accountant-General, 
upon  the  trusts  of  the  settlement;  and  that  the  rights 
snd  interests  of  the  Plaintifik,  and  of  the  Defendants, 
Jhnm  and  Prudence  March,  in  the  stock  so  to  be  pur- 
chased, might  be  ascertained  and  declared;  and  that 
Perkins  might  either  admit  assets  of  Grant,  or  that  the 
vual  accounts  of  Granfs  personal  estate  might  be 

J)  2  taken; 
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taken ;  and  that,  in  case  it  should  appear,  in  taking  such 
accounts,  that  any  part  of  Grant's  personal  estate  had 
been  received  by  Sarah  Matsorij  Mary  Smithy  or  the 
ArrOBcsmithtj  as  residuary  legatees  of  Grants  then  that 
the  personal  estate  of  Sarah  Matson  and  Mary  Smith 
might  be  charged  with,  and  the  Arrascsmiths  might  be 
ordered  to  refund  a  sufficient  part  of  the  personal  estate 
so  received,  to  answer  the  Plaintiffs'  demands;  and 
that  Perkins^  as  executor  of  Sarah  Matson^  and  Ray 
and  c7.  G.  &nithj  as  executors  of  Mary  Smith,  might 
admit  assets  of  their  respective  testatrixes,  or  that  the 
usual  accounts  of  the  personal  estates  of  those  testatrixes 
might  be  taken ;  and  if  it  should  appear  that  any  part 
of  the  personal  estate  of  Sarah  Matson  had  been  re- 
ceived by  Sarah  Prudence  Arraxsmith,  as  her  residuary 
legatee,  then  that  she  might  refund  the  whole  or  a  suf- 
ficient part  of  what  she  should  so  have  received. 


Perkins,  by  his  answer,  stated,  that  in  the  year  1823 
Granfs  affairs  were  finally  wound  up  by  Sarah  Matson, 
by  whom  alone  his  personal  estate  had  been  possessed, 
and  that  the  net  residue  of  2036/.  1 15.  4(/.  was  appro- 
priated by  her,  according  to  the  directions  of  Granf% 
will ;  the  two  thirds  of  a  third,  set  apart  for  Alicia  Eliza 
Arraxsmith  and  her  children,  being  invested  in  the 
funds,  in  the  joint  names  of  Sarah  Matson  and  Perkins  ; 
and  that  Granfs  personal  estate  was  thus  applied  and 
administered,  without  his  {Perkinses)  having  any  notice 
of  the  claim  now  made  bv  the  Plaintiffs  in  thb  suiL  He 
admitted,  also,  that  he  had  paid  to  Sarah  Prudence 
Arraacsmith  the  clear  surplus  of  Sarah  Matson*s  estate, 
being  129/.  155.  lid,  or  thereabouts,  but  without  any 
notice  or  knowledge  of  the  Plaintiffs'  claim,  or  of  the 
circumstances  under  which  it  was  now  made ;  and  that, 
in  January  1833,  he  changed  the  security  of  that  part 
of  Granfs  estate,  which   had   been  set  apart  for  the 

Arrorrsmiths, 
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Arrawsmithsy  from  the  funds  to  a  mortgage.  The  state- 
ments of  Thomas  Arramsmith  and  his  wife,  and  such  of 
her  children  as  were  of  age,  were  to  the  same  effect. 

The  Ddendant  Ray,  by  his  answer,  stated  that  he 

had  possessed  the  personal  estate  of  Maiy  Smith  to  a 

▼erj  small  amount,  and  not  sufficient  to  pay  her  funeral 

and  testamentary  expenses  and  debts,  exclusive  of  the 

sum  which  the  bill  alleged  that  she  had  received  as  one 

of  Granfs  residuary  legatees ;  as  to  which  he  was  unable 

to  state  whether  it  had  been  received  by  Mary  Smith 

or  not 
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By  the  decree  made  in  this  cause,  by  the  present  Master 
of  the  Rolls,  it  was  declared,  that  BusseU  and  the  assets 
oi  Grant  were  liable  to  make  good  the  1000/.  Navy  Bank 
Annuities,  and  to  pay  the  Plainti£&'  costs  of  this  suit; 
and  an  account  of  Granfs  assets  was  directed ;  and  it 
was  declared  that  his  residuary  legatees,  to  the  extent 
of  the  sums  received  by  them,  were  liable  to  make  good 
the  Plaintiffs'  demand;  and  an  account  was  directed 
of  what  had  been  paid  to  each  of  the  legatees;  and  an 
account  of  Sarah  Matson*s  assets  was  directed;  and  it 
was  declared  that  Sarah  Prudence  Arrawsmith,  as  her 
residuary  legatee,  to  the  extent  of  the  sum  received  by 
her,  not  exceeding  the  sum  which  should  be  found 
to  have  been  received  by  Sarah  Matson  in  respect  of 
Granfs  residuary  estate,  was  liable  to  make  good  the 
Plaintiffs'  demand;  and  an  account  was  directed  of 
what  had  been  received  by  Sarah  Prudence  Atrowsrhith 
in  respect  of  the  residuary  estate  of  Sarah  Matson  :  and 
it  was  declared,  that  Thomas  Arrawsmith  was  liable  for 
the  one  third  of  a  third  of  the  residuary  personal  estate 
of  Thomas  Grant,  which  had  been  received  by  his  wife 
Aticia  Eiixa  Arramsmith  ;  and  the  remaining  two  thirds 
of  such  third,  invested  in  the  name  of  Perkins,  were 

D  3  declared 
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declared  to  be  also  liable  to  the  Plaintiffs'  demand ;  and 
an  inquiry  was  directed,  whether  Mary  Smith  had  re- 
ceived any  thing,  and  what,  in  respect  of  Granfs  re- 
siduary personal  estate;  and  it  was  ordered,  that  what 
$hould  appear  to  have  been  received  by  her,  should  be 
answered  by  Ray  out  of  her  assets.  It  was  also  or- 
dered that,  out  of  the  funds  so  declared  to  be  liable,  the 
1000/.  Bank  Navy  5  per  cent  annuities,  now  reduced 
to  8^  per  cent  annuities,  should  be  replaced.  It  was 
referred  to  the  Master  to  tax  the  Plaintifis'  costs,  and  it 
was  ordered  that  such  costs  should  be  paid  by  Russell^ 
and  by  the  other  Defendants,  out  of  the  funds  so  declared 
to  be  liable ;  and  that,  when  the  stock  should  have  been 
replaced,  any  of  the  parties  should  be  at  liberty  to  apply 
with  respect  to  the  dividends. 


All  the  Defendants,  with  the  exception  of  Sussell  and 
Thomas  March  and  Prudence  Marchy  appealed  from  the 
whole  of  this  decree,  except  so  far  as  it  affected  Russell, 

Mr.  Barber^  Mr.  Koe^  and  Mr.  Lqfius  Lowndes^  in 
support  of  the  appeal,  said  that  Granfs  assets  had  been 
duly  administered,  so  long  ago  as  the  year  1823,  in 
ignorance  of  this  claim ;  and  they  contended,  therefore, 
that  his  assets  could  not  be  followed.  They  cited  Har^ 
man  v.  Harman  (a).  Brooking  v.  JenniTigs  (6),  T/ie  CheU 
sea  Water  Works  Company  v.  Camper  (r),  and  Ram  on 
Assets,  {d) 


They  urged  that  the  present  Plaintiffs,  as  well  as  the 
Defendants  March  and  wife,  must  be  deemed  to  have 
had  full  notice,  not  only  of  the  breach  of  trust,  but  of 
what  was  done  in  the  suit  of  1818,  and  to  have  ac- 
quiesced 

(a)  8  Shower,  K,  B.  498.;  3  (c)  1  Esp.275. 

Mod.  115.  {d)  Page  673.  n.  sd  cd. 

{b)  1  Mod.  174. 
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qu'esced  ift  the  abandonment  of  that  suit,  and  the  conse- 

qaeot  undisturbed  distribution  of  Gfran/'s  assets ;  for  one 

of  tbe  Plaintiffs  attained  twenty-one  in  the  year  1821, 

and  the  other,  two  years  afterwards.  They  were  of  age, 

therefore,  when  Granfs  assets  were  administered,  and 

an  inqniry  ought  to  be  directed  whether  they  were  not 

cognizant  of  that  administration.    In  an  unreported 

cm  of  Smith  y.  Birchj  Sir  John  Leach^  in  the  year  1831, 

under  circumstances  resembling  the  present,  directed  an 

inquiry  such  as  was  now  asked  for.     The  Plaintiffs  did 

not  state  in  their  bill  that  they  were  not  aware  of  the 

abandonment  of  the  former  suit,  and  the  distribution 

ci  Granfs  assets,  and  did   not  state  when  they  first 

became  aware  of  those  circumstances ;  Harden  v.  Par^ 

AW  (a),  Andrew  v.  Wrigley{b\   and  Shannon  v.  Brad^ 

street,  (c) 


1887. 


Mr.  Wakefield  and  Mr.  W.  T,  S.  Daniel^  contra^  cited 
Bennett  v.  CoUey.  (d) 

Mr.  Barber,  in  reply. 


T7te  Lord  CHiiNCELLOR,  [after  stating  the  facts  of 
the  case,  and  the  substance  of  the  decree :] 

The  appeal  is  not  by  Russell,  but  by  tbe  personal  re- 
presentative and  legatees  of  Grant ;  and  although  the 
representative  of  Grant  joined  in  the  appeal,  yet,  in  the 
result,  the  case,  as  far  as  G7'ant  was  concerned,  was  not 
pressed  in  argument.  It  seemed  to  be  admitted  that 
the  decree  could  not  be  impugned,  so  far  as  Grant's  as- 
sets were  concerned ;  but,  in  opposition  to  the  Plaintiffs' 

right 

(a)  1  Eden,l4J»,;  3  Mad, 63 n.  {c)  1  Sch.  <$•  Lef,  52. 

(b)  4  Bro.  C.  C.  125.  (rf)  5  Sim.  181.;  and  2  Afy/ne 

4-  Keen,  225. 
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right  to  call  on  the  legatees  of  Grant  to  refund,  two 
questions  were  made:  first,  that  the  assets  of  Grants 
having  been  administered  in  ignorance  of  this  demand, 
ought  not  to  be  followed ;  and  secondly,  that  the  Court 
ought  not  to  have  made  the  decree  which  it  has  made, 
without  a  previous  inquiry,  whether  the  Plaintiffs  knew 
of,  or  acquiesced  in,  the  breach  of  trust,  or  in  the  ar- 
rangement stated  to  have  been  made  in  the  year  1818. 


Now,  as  to  the  first  point,  which  raises  the  proposition 
that  assets  cannot  be  followed  in  the  hands  of  legatees, 
to  whom  they  have  been  handed  over  by  the  personal 
representative,  in  ignorance  of  the  demands  of  creditors 
which  existed  at  the  time,  it  is  to  be  observed,  that  almost 
all,  I  may  say  all,  the  cases  in  which  legatees  have  been 
compelled  to  refund,  have  been  cases  in  which  the 
assets  have  been  distributed  in  ignorance  of  the  claim. 
It  can  hardly  be  supposed  that  the  personal  represent- 
ative would  take  upon  himself  the  responsibility  of 
handing  over  the  assets  to  the  legatees,  if  he  was  aware 
that  any  creditors  of  the  deceased  were  still  unpaid. 
Upon  this  branch  of  the  argument,  several  cases  were 
cited  which,  in  my  opinion,  have  no  application  what- 
ever to  the  present  question.  They  were  cases  in  which 
an  executor  or  administrator  has  been  held  protected 
for  payments  which,  though  not  regular,  were  payments 
made  in  ignorance  of  the  superior  claims  of  other  par- 
ties. They  were  cases  in  which  the  executor  or  admi- 
nistrator had  honestly  and  faithfully  discharged  his  duty, 
to  the  best  of  his  knowledge ;  and  he  was  held  to  be 
protected.  But  the  question  here  is,  whether  the  cre- 
ditor shall  not  be  entitled  to  follow  the  assets,  which  are 
his  fund,  (the  debts  not  having  been  paid,)  in  the  hands 
of  persons  who  have  not  purchased  them,  but  to  whom 
they  have  been  delivered  in  mistake. 


't^ 
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That  a  creditor  may  follow  assets  in  the  hands  of 
legatees  to  whom  they  have  been  delivered  in  ignorance 
of  the  creditor's  demand,  has  been  an  established  prin- 
ciple of  this  Court  from  the  earliest  period,  of  the 
decisions  in  which  we  have  any  traces.     In  Hodges  v. 
WadiingUm  (a),  the  rule  was  laid  down ;  and  in  Noel  v. 
BoUnson  (6),  it  was  said  to  be  the  constant  practice  to 
allow  a  creditor  to  compel  a  legatee  to  refund.     From 
that  period  to  the  decision  of  Lord  Eldon  in  Gillespie 
7.  Alexander  (c),    there  is  no   instance  of  any   doubt 
beJDg  entertained  as  to  the  right  of  the  creditor  to  fol- 
low assets  in  the  hands  of  a  legatee  to   whom   they 
bave  beeu  deKvered  upon  the  supposition  of  there  being 
assets  to  pay  that  legatee :  and  what  Lord  Eldon  says  in 
Giiktpie  y.  Alexander  is  applicable  to  more  than  one  of 
the  points  in  this  case ;  for  he  says,  that  where  a  decree 
has  directed  an  account  of  debts,  a  creditor  is  permitted 
to  prove  his  debt,  as  long  as  there  happens  to  be  a  resi- 
duary fiinjd  in  Court,  or  in  the  hands  of  the  executor ; 
and  that  if  he  has  not  come  in  till  after  the  executor 
has  paid  away  the  residue,  he  is  not  without  remedy, 
thoi]gh  be  is  barred  the  benefit  of  that  decree ;  for,  if 
he  has  a  mind  to  sue  the  legatees,  and  bring  back  the 
fond,  he  may  do  so.     Now,  that  is  a  case  in  which  the 
assets  have  been  administered  in  ignorance  of  the  claim, 
because  they  have  been  administered  by  the  Court,  after 
means  have  been  taken  for  the  purpose  of  bringing  for- 
ward all  those  who  have  claims  upon  the  fund;  but  that 
proceeding  shall  not  protect  a  legatee  from  the  liability 
to  refund. 


1837. 


Makch 

V. 
RUSSSLL. 


Formerly,   when   legacies  were  paid,    it   seems   to 
e  been  the  practice  to  oblige   the  legatee  to  give 

security 

(a)  8  Veniru^seo.  (c)  3  Rust.  130. 

(b)  1  Fern,  90.;  and  see  S.  C. 
2  VaUrit,  358. 


43 


18S7. 


CASES  IN  CHANCERY. 

security  to  refund,  in  case  any  other  debts  were  dis- 
covered. That  practice  has  been  discontinued,  but  the 
legatee's  liability  to  refund  remains.  The  creditor  has 
not  the  same  security  for  the  refunding  as  when  the 
legatee  was  obliged  to  give  security  for  that  purpose, 
but  he  has  the  personal  liability  of  the  legatee. 

The  first  proposition,  therefore,  cannot  be  maintained 
in  point  of  law ;  but  is  contrary  to  the  established  rule 
of  the  Court,  from  the  earliest  period  to  which  it  can 
be  traced. 

The  second  point  made  by  the  Appellants  is,  that 
there  ought  to  be  an  inquiry  whether  the  Plaintiffs 
knew  of  or  acquiesced  in  the  breach  of  trust,  or  the 
arrangement  said  to  have  been  made  in  the  year  1818. 

Now,  in  order  to  make  it  proper  to  direct  that  inquiry, 
it  would  be  necessary  to  shew  that  such  knowledge  and 
acquiescence  would  afford  a  defence,  and  also  that  suf- 
ficient matters  are  put  in  issue  by  the  pleadings  to 
entitle  the  party  to  ask  for  that  inquiry.  It  cannot  be 
meant  that  the  Plaintiffs  acquiesced  in  the  breach  of 
trust  at  the  time  at  which  it  was  committed ;  because  it 
was  committed  in  or  soon  after  the  year  1810,  when 
one  of  the  Plaintiffs  was  only  ten  years  of  age,  and  the 
other  was  only  eight  What  is  meant,  therefore,  must 
be,  knowledge  and  acquiescence  after  the  two  Plaintiffs 
attained  twenty-one,  which,  as  to  one  of  them,  was  in 
the  year  1821,  and  as  to  the  other,  in  the  year  1823. 

The  knowledge  or  acquiescence  would  not  be  know- 
ledge of  or  acquiescence  in  the  breach  of  trust,  but  it 
would  be  knowledge  in  1821  of  a  title  to  the  property, 
(supposing  they  became  informed  of  their  title  then),  and 
abstaining  to  sue,  from  that  time  until  the  year  1833 : 

but 
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but  itwss  admitted  that,  as  against  Russell  and  the  estate        18.S7. 

of  GrarU^  the  Plaintifis  were  not  baiTed  by  the  time 

that  had  elapsed.      It  was  admitted,  (and  indeed   it 

could  not  have  been  disputed)  that  the  time  was  not 

radi  as  to  prevent  the  Plaintifis  from  instituting  this 

suit  against  one  of  the  trustees  and  the  representatives 

of  the  other.     Iliere  [appears,  therefore,  to  be  nothing 

toprevent  them  from  suing  Grants  legatees,  unless  there 

hare  been  acquiescence,  and  knowledge,  and  concur- 

nooe,  on  the  part  of  the  Plaintiffs. 

Not  only  has  no  knowledge,  on  the  part  of  the  Plain- 
tifi,  of  the  breach  of  trust  been  proved,  but  there  is  no 
aliq[iition  in  the  bill  from  which  their  knowledge  would 
appear,  nor  is  any  such  defence  put  in  issue. 

It  was  said,  that  in  the  year  1818  another  bill  was 
fifed,  and  that  the  Plaintiffs  may  have  known  of  the 
compromise  of  that  suit« 

The  only  evidence  of  that  is,  that  one  of  the  witnesses 
deposes  to  the  fact  of  a  bill  having  been  filed,  in  which 
the  diildren  were  joined  as  co-plaintiffs,  but  of  the 
proceedings  having  been  stopped,  by  Bussell  having 
offered  to  give  security  for  the  payment  of  the  arrears 
of  interest,  and  for  d«ie  payment  of  the  interest  for  the 
fatore.  This  would  be  an  agreement  wholly  for  the 
benefit  of  the  tenants  for  life,  and  affording  no  security, 
indempity,  or  remedy  to  the  children,  who  are  the  present 
Plaintiffs.  It  is  not  to  be  supposed  that,  if  they  did 
blow  of  this  agreement,  many  years  afterwards,  when 
tbey  came  of  age,  they  would  acquiesce  in  an  arrange- 
ment which  gave  them  no  sort  of  benefit,  but  on  the 
other  hand,  would  deprive  them  of  their  remedy  for  the 
recovery  of  the  property ;  nor  are  there  any  allegations, 

in 
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Russell. 


in  the  pleadings,  of  their  having  known  of  it,  or  of  their 
having  adopted  it  so  as  to  make  it  an  act  of  their  own. 

Then  I  was  referred  to  the  decree  made  in  Smith  v. 
Birch^  which  directed  an  inquiry,  whether  the  Plaintifis 
had  assented  to  or  acquiesced  in  the  funds  remaining  in 
wrong  hands,  by  means  of  which  they  were  lost:  but, 
without  knowing  all  the  circumstances  of  that  case,  it  is 
impossible  to  know  whether  the  facts  justified  that  de- 
cree. If  any  breach  of  trust  had  there  been  committed, 
by  the  funds  being  allowed  to  be  in  improper  hands, 
and  if  the  parties  to  whom  the  funds  belonged  chose  to 
acquiesce  in  that  state  of  circumstances,  they  could  not 
very  well  complain  of  an  act  to  which  they  were  them- 
selves parties.  That  decree,  therefore,  affords  no  ingre- 
dient for  coming  to  a  conclusion  in  the  present  case. 


When  the  Plaintiffs  first  became  informed,  either  of 
the  breach  of  trust  or  of  the  abandonment  of  the  suit  of 
1818,  docs  not  appear;  and  whatever  may  have  taken 
place  before  the  year  1821  is  immaterial,  inasmuch  as, 
up  to  tliat  period,  they  were  botlf  under  age.  There  is 
no  allegation  with  respect  to  the  time  at  which  they 
became  aware  of  any  of  the  circumstances,  except  that 
they  came  of  age  in  the  years  already  mentioned,  and 
that  the  bill  was  not  filed  until  the  year  1833.  It  is 
not  contended  that  the  lapse  of  time  will  bar  their  right 
to  the  remedy  to  which,  according  to  the  practice  of 
this  Court,  they  are  entitled.  I  see  nothing  to  interfere 
with  that  right  so  vested  in  them,  and  the  appeal  must 
therefore  be  dismissed  with  costs,  {a) 

Decree  affirmed. 


(a)  Sec  Anofu  1  Vem,  162.; 
Anon,  Frecm.  134.;  Anon,  i6, 
137.;  Chamberlame  v.  Chamber^ 
Imne,  ib.  141.;  Hawkins  \,Dajf^ 


Amhl,  160.;  Anon.  1  AtJc,  491.; 
Hardwick  v.  Mi/nd,  1  Ami.  109., 
see  p.  112. 
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MOORE  V.  FROWD.  ^  »«^^- 

Dec.  18,  19. 
21. 

T^HIS  cause  was  heard  before  the  Lord  Chancellor,         isse. 

when  Master  of  the  Rolls,  and  the  parties  con-       '^^'''  ^^* 

seoted  to  receive  his  Lordship's  judgment  after  he  had       Aug,  is. 

become  Lord  Chancellor.  A  trustee,  who 

is  a  solicitor. 

One  of  the  questions  discussed  at  the  hearing  was,  be  repaid  such 

whether  four  trustees,  who  were  all  attorneys  and  soli-  ^ *'*»  charges, 

"^  and  expenses 

dtors,  were  entitled  to  any  costs  or  charges  beyond  only  as  he  has 

those  which  they  might  have  paid  out  of  pocket.  Sut  o?^  cS- 

and  it  makes 
By  indentures  of  lease  and  release,  of  the  6th  and  7th  i^  ^i^i^  respect 
o{  April  1827,  certain  property  was  conveyed,  by  the  that  the  in- 
Plaintiff  {Charlotte  Moore)  and  others,  to  Edward  Frowd,  ating  the 
Bobert  Bond,  WiUiam  Palmer,  and  WiUiam  Elkington,  ^^^^^^^^^ 
who  were  all  attorneys  and  solicitors,  in  fee,  upon  trust  the  trust 
to  sell,  in  lots  for  building,  and  to  apply  the  produce  of  bcTappiied^" 
the  sale,  and  the  rents  and  profits  to  accrue  in  the  mean  («»^^''  a'w)  in 
time,  in  payment  of  the  costs,  charges,  and  expenses  of  expenses,  dis- 

preparinff  the  indenture  of  release,  and  all  the  expenses,  hureements, 
JL  ,     ,  ,1  1  «  ,       and  charges, 

disbursements,  and  charges,  already  or  thereafter  to  be  to  be  incurred 

incurred  or  sustained  or  borne  by  the  trustees,  or  the  ^^^^l^?u 

trustees  or  trustee  for  the  time  being,  either  in  profes-  trustee,  in 

sional  business,  journies,  or  otherwise,  for  the  purpose  busines's^'lour- 

Oi  negotiating  or   performing  the  agreements,  trusts,  n?ys  or  other- 

and  purposes  thereinbefore  mentioned  or  directed  to  be  the  trustee 

<^wied  into  execution  ;  and  also  all  the  costs,  charges,  ^\%^^  retain 

all  reasonable 
^od  expenses  of  the  persons  who  had  been,  or  should  costs,  charges, 

Of  might  be  employed  by  the  trustees  for  the  time  being,  JJJjj^Jch^'^ml^ht 
^  surveyors,  auctioneers,  bailiffs,  agents,  or  servants,  in  sustain  or  be 

.>..^*>«..:»»  put  unto;  such 
preparing  Josts,  charges, 

and  expenses  to  be  reckoned,  stated^  and  paid  as  between  attorney  aifd  client. 
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preparing  and  making  maps,  plans,  surveys,  estimates, 
particulars  and  conditions  of  sale,  roads,  bridges, 
sewers,  or  other  improvements  upon  the  property,  or 
in  managing  the  same,  and  receiving  the  rents  and  pro- 
fits thereof,  or  of  selling  clay  and  brick  earth  thereon, 
or  otherwise  letting  or  selling  the  same  premises,  or  any 
part  thereof;  and  also  all  sums  of  money  which  the 
trustees  might  deem  expedient  and  proper,  for  the  pur- 
chase of  any  estate  or  interest  of  any  person  in  the 
property,  to  enable  them  to  make  a  good  and  marketable 
title  or  titles  to  any  purchaser  or  purchasers;  and  also 
of  all  the  expenses  of  abstracts  of  title,  and  copies  of 
deeds  and  other  documents  for  perfecting  the  same ;  and 
all  other  the  expenses  of  carrying  the  trusts,  powers, 
and  authorities  therein  mentioned  into  execution,  and 
then  to  make  such  payments  as  were  therein  mentioned. 


It  was  further  provided  that  the  trustees  should,  out  of 
the  trust  monies,  deduct,  retain  to,  and  reimburse  them- 
selves all  such  reasonable  costs,  charges,  and  expenses 
as  they  or  any  of  them  should  or  might  sustain,  expend, 
or  be  put  unto,  in  or  about  the  execution  of  all  or  any 
of  the  trusts  thereby  in  them  reposed;  such  costs, 
charges,  and  expenses  to  be  reckoned,  stated,  and  paid 
as  between  attorney  and  client. 


Mr.  Pemberton  and  Mr.  Heathfield^  for  the  Plaintiff, 
contended  that  the  trustees  were  only  entitled  to  their 
costs  out  of  pocket ;  they  cited  Robinson  v.  Pett  (a), 
and  Nax>  v.  Jones^  in  the  Exchequer,  before  Lord  Lj/nd^ 
hurstj  on  the  9th  oi  August  1833.  (J) 

Mr.  ITillcockf  for  the  Defendant  Frowdj  contended, 

diat  the  trustees  were  entitled  to  have  their  professional 

charges 
<«)  S  P,  Wm.  249.  (A)  9  Btfthewood^t  Conveyanc- 

ing, by  Jarman,  p.  538. 
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cbarges  allowed ;  not  only  because  there  was  no  rule  to  1886. 
tbe  contrary,  but  also,  because,  if  there  were  any  such 
rule,  the  terms  of  this  deed  had  taken  the  case  out  of 
tbe  rule.  He  relied  on  a  case  of  Daniel  v.  Gcldson^ 
before  the  Vice  Chancellor,  in  March  18SS,  in  which  he 
said,  that  a  solicitor  who  was  a  trustee  had  been  allowed 
profenional  charges.  He  commented  also  on  Lord 
Hardwict^s  observations  in  Ayliffe  v.  Murray  {a\  and 
cited  Marshall  v.  H(dloway,{b) 

Mr.  Bickersteth  and  Mr.  Wright^  for  Bond. 

Mr.  Tinney  and  Mr.  Bird^  for  Palmer. 

Mr.  Bethellj  for  the  assignee  of  Elkington^  who  had 
beoome  bankrupt. 

Mr.  Pemberton^  in  reply. 


The  Lord  Chancellor,  [after  disposing  of  other        y^^^^ 
questions  in  the  cause :]  ^^'  ^^* 

The  next  and  the  most  important  point  is,  as  to  the 
claim  by  the  Plaintiff,  to  have  disallowed  all  the  De- 
fendants' bills  of  costs,  except  money  out  of  pocket. 

It  appears  that  the  four  trustees  were  all  solicitors, 
Md  the  bill  alleges  that  Mr.  Frowd's  two  bills  amounted 
to  7901 5s.  2A,  the  joint  bill  of  Elkington  and  Palmer  to 
^Ot  155.  3£t,  and  Bonds  bill  to  238/.  \s.  Id.  —  making, 
altogether,  1709/.  2s.  That  all  these  bills  are  to  be  ex- 
amined and  taxed  is  not  disputed ;  but  the  question  is, 
^Mjer  such  taxation  is  to  be  a  taxation  of  a  solicitor's 
hill,  in  the  usual  course,  between  solicitor  and  client,  or 

whether 
(a)  8  Atk.  58.  (6)  2  SiotnuU  432. ;  8«e  p.  452. 


48 


CASES  IN  CHANCERY. 


1837. 


whether  the  Master  is  to  be  directed  to  allow  only  costs 
out  of  pocket,  properly  expended. 

The  first  question  is,  whether  the  deed  of  trust  dis- 
poses of  this  question ;  because  the  parties  may,  by  con- 
tract, make  a  rule  for  themselves,  and  agree  that  a 
trustee,  being  a  solicitor,  shall  have  some  benefit  beyond 
that  which,  without  such  contract,  the  law  would  have 
allowed ;  but,  in  such  a  case,  the  agreement  must  be 
distinct,  and  in  its  terms  explain  to  the  client  the  efiect 
of  the  arrangement;  and  the  more  particularly,  when  the 
solicitor  for  the  client,  becoming  himself  a  trustee,  has  an 
interest,  personal  to  himself,  adverse  to  that  of  the  client- 
It  is  not  easy,  in  such  a  case,  to  conceive  how,  con- 
sistently with  the  established  rules  respecting  contracts 
between  solicitors  and  their  clients,  a  solicitor  could 
maintain  such  a  contract,  made  with  his  client,  for  his 
own  benefit,  the  client  having  no  other  professional  ad- 
viser, and  in  the  absence  of  all  evidence,  and  of  any  pro- 
bability, of  the  client,  (a  woman,  too)  having  been  aware 
of  her  rights,  or  of  the  rule  of  law,  or  of  the  effect  of 
the  contract :  but  the  necessity  for  following  up  these 
considerations  does  not  arise  in  this  case,  unless  the 
deed  contains  a  distinct  agreement  for  this  purpose. 

Tliere  are  two  parts  of  the  deed  applicable  to  this 
point ;  first,  that  part  in  which  the  trusts  are  declared, 
wherein  it  is  provided  that  all  costs,  charges,  and  ex- 
penses of  the  deed,  and  all  expenses,  disbursements,  and 
charges  already  or  hereafter  to  be  inairred^  stistainedj  or 
borne  by  the  trustees,  or  any  of  them,  either  in  profes- 
sional business,  journeys  or  otherwise,  for  the  purpose 
of  negotiating  or  performing  the  agreements,  trusts,  and 
purposes  before  mentioned,  and  all  costs,  charges,  and 
expenses  of  persons  to  be  employed  by  them  as  sur- 
veyors, &c.,  and  all  other  expenses  of  carrying  the 

trusts 
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trusts  into  execution,  shall  be  paid,  in  the  first  place, 
out  of  the  produce  of  the  intended  sales. 

Now  the  costs  in  question  being  the  ordinary  re- 
munerations of  a  solicitor,  as  distinguished  from  tlie 
costs  out  of  pocket,  cannot  be  considered  as  charges 
and  expenses  incurred,  sustained,  or  borne  by  the  trus- 
tees ;  but  such  expressions  in  terms  apply  to  payments 
made  or  liabilities  incurred. 
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The  next  provision  is  more  specific ;  it  provides  that 
each  trustee  is  to  be  at  liberty  to  retain  and  reimburse 
himself  all  such  reasonable  costs,  charges,  and  expenses  as 
he  may  sustain  or  be  put  untOf  such  costs,  charges,  and 
expenses  to  be  reckoned,  stated,  and  paid  as  between 
attorney  and  client;  but  this  provision  does  no  more 
than  the  rule  of  law  would  have  done,  a  trustee's  costs 
being  taxed  as  between  attorney  and  client  And  what 
are  the  costs  so  to  be  taxed  ?  Costs  which  the  trustee 
may  sustain  or  be  put  unto ;  terms  wholly  inapplicable 
to  sums  claimed  as  remuneration. 

There  is  nothing  in  either  of  these  provisions  which 
is  peculiarly  applicable  to  the  case  of  the  solicitor  being 
also  trustee.  It  cannot,  therefore,  be  assumed  that  the 
intention  was  to  provide  for  some  other  mode  of  dealing 
with  that  union  of  characters,  than  what  the  law  would 
have  enforced ;  and  still  less  that,  under  such  provision, 
a  solicitor  dealing  with  his  client  can  be  permitted  to 
claim  that  which,  without,  at  least,  a  specific  contract 
with  the  client,  and  proof  that  the  client  was  fully  cog- 
nizant of  her  legal  rights  independently  of  such  con- 
tract, and  of  the  effect  and  legal  consequences  of  the  act 
upon  such  legal  rights,  he  would  not  be  entitled  to 
claim. 


Vol.  III. 


E 


It 
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It  remains,  therefore,  to  be  seen  what  is  the  rule  of 
law  in  cases  in  which  no  specific  contract  regulates 
the  rights  of  the  parties.  It  is  clear  that  if  an  attorney 
be  allowed]  to  make  profit,  by  means  of  professional 
business,  of  his  office  of  trustee,  it  will  constitute  an 
exception  to  a  rule  well  known  and  established  in  all 
other  cases ;  Robinson  v.  Pett.  {a)  A  factor  acting  as 
executor  is  not  so  entitled ;  Scattergood  v.  Harrison  (J) : 
nor  a  commission  agent;  Sheriff  \,  Axe.  (c)  Why  is  the 
case  of  a  solicitor  to  constitute  an  exception  to  the  rule  ? 
What  is  the  reason  given  for  the  rule  ?  It  is,  I  think, 
well  stated  in  Robinson  v.  Pett^  "  The  reason  seems  to 
to  be,  for  that  on  these  pretences,  if  allowed,  the  trust 
estate  might  be  loaded,  and  rendered  of  little  value." 
It  is  not  because  the  trust  estate  is  in  any  particular 
case  charged  with  more  than  it  might  otherwise  have  to 
bear ;  but  that  the  principle,  if  allowed,  would  lead  to 
such  consequences  in  general.  In  the  case  of  the  factor 
or  agent,  if  the  executors  had  employed  other  persons 
in  those  capacities,  they  would  probably  have  been 
allowed  the  expenses ;  but  if  they  are  to  perform  those 
duties  themselves,  and  to  charge  a  profit  upon  such 
Employments,  what  protection  can  the  Plaintiff  have 
against  extravagant  charges  ?  Do  not  these  reasons  ap- 
ply to  the  case  of  solicitors  ?  Does  not  this  very  case 
strongly  exemplify  the  danger,  and  illustrate  the  merit 
of  the  rule  which  would  avert  it?  If,  therefore,  it  had 
been  necessary  for  me  to  come  to  a  conclusion  upon 
this  point,  without  the  aid  of  previous  decisions  directly 
applicable,  I  should  not  have  felt  much  difficulty  in  the 
performance  of  that  duly ;  but  still,  I  am  glad  to  be  re- 
lieved from  that  necessity,  and  to  find  my  own  opinion 
confirmed  by  that  of  Lord  Lyndhursty  in  the  case  of 

'Nem 


{fl\  5  P.  Wms,  249. 
(6)  Moieley^  128. 


(c)  4  Russeli^  55. 
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New  V.  Jones  {a\  in  which  that  question  was  deliberately        1 837. 
considered^  and  decided  conformably  to  the  opinion  I 
liave  expressed. 

It  was,  indeed,  said,  that  a  contrary  decision  had  taken 
place  in  the  case  of  Daniel  v.  Goldson ;  but  I  do  not 
find  that  the  point  was  there  raised  or  decided.  The 
Idaster,  indeed,  may  have  allowed  such  costs ;  but  I  do 
not  find  any  judgment  of  the  Court  upon  it. 

In  Lord  Lyndhursfs  judgment  I  entirely  concur,  and 
must,  therefore,  in  this  case,  direct,  that,  in  taking  the 
accounts  against  the  trustees,  they  should  be  allowed 
only  the  costs  out  of  pocket. 

The  Master,  in  taking  the  accounts  of  the  trustees,  is 
not  to  allow  to  them  any  professional  charges,  or  charges 
for  loss  of  time,  or  other  emoluments,  but  to  allow  only 
such  charges  and  expenses  actually  paid  by  them  out  of 
pocket  as  he  shall  find  to  have  been  properly  incurred 
and  paid  by  them. 

{a)  9  Bythewood^s  Convtyancirig  hy  Jarman,  p.  338. 


E  2 


52 


CASES  IN  CHANCERY. 


1836. 


1836. 

1837. 
Nov.  15. 

A  receiver  is 
not  entitled 
to  be  reim- 
bursed the 
expenses  of 
journeys  to, 
and  residence 
in  a  foreign 
country,  for 
the  purpose 
of  prosecuting 
proceedings 
for  the  re- 
covery of 
property  be- 
longing to  the 
estate,  before 
the  tribunals 
of  that  coun- 
try, unless  he 
has  the  express 
sanction  and 
authority  of 
the  Court  for 
such  journeys 
and  residence. 

Principles 
and  practice 
of  the  Court 
with  respect 
to  allowances 
made  to  re- 
ceivers for  ex- 
traordinary 
services. 


MALCOLM  V.  O'CALLAGHAN. 

'T'HIS  was  an  appeal-petition,  presented  by  some  of 
the  parties  in  the  cause,  against  an  order  of  the 
Vice-Chancellor,  directing  that  the  Master  should  re- 
view his  report,  with  reference  to  certain  sums  which 
had  been  claimed  by  the  receiver  in  the  cause,  and  which 
the  report  had  disallowed.  The  appeal-petition  prayed 
that  the  order  of  the  Vice-Chancellor  might  be  dis- 
charged, and  the  Master's  report  confirmed. 

The  circumstances  and  transactions  out  of  which  the 
receiver's  claim  arose,  and  the  various  orders  and  other 
proceedings  upon  which  the  argument  principally  turned, 
are  stated  in  the  judgment* 

Mr.  Wigram  and  Mr.  Wray^  in  support  of  the  petition. 

Mr.  Wakefield  and  Mr.  Toller^  for  the  receiver. 

In  the  course  of  the  argument,  the  following  cases 
were  cited,  with  reference  to  the  expenses  of  journeys 
and  other  proceedings  undertaken  by  agents  on  behalf  of 
their  employers  ; — In  the  matter  qfOrmshy{a)^  Crossley 
V.  Parke^  (i),  Alsop  v.  Lord  Oxford  (c),  and  In  re  Mont- 
gomery, {d) 


(a)  1  Ba.Sf  27^.189. 
ijb)  \J.SfW,  460. 
(c)  \M,i  K,  564  . 


The 

{d)\  Mciloy^  419.  See  also 
Horlock  V.  Smith,  2  Mylne^  Craig, 
p.  525, 
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The  Lord  Chancellor. 

In  this  case,  the  Master  having  disallowed  the  re- 
ceiver's demands  for  the  expenses  of  four  out  of  nine 
journeys  to  PariSf  alleged  to  have  been  properly  under- 
taken in  prosecuting  a  claim  on  behalf  of  the  testator's 
estate,  the  Vice- Chancellor,  by  an  order  of  the  11th  of 
Nooember  1835,  made  upon  a  petition  of  the  receiver, 
excepting  to  the  Master's  report  on  account  of  such 
disallowance,  ordered  a  reference  back  to  the  Master  to 
reriew  his  report  as  to  the  four  journeys  in  question, 
with  liberty  to  receive  new  evidence  thereon. 


18S7. 


Malcolm 

V, 

O'Cal-  . 

LAOHAN. 
JVb».  15. 


This  order  contains  no  adjudication  upon  the  ques- 
tion, but  it  does  assume  that  the  Master's  report  is  not 
satisfactory  as  it  stands ;  and  two  questions  might  pre- 
sent themselves  for  my  consideration ;  first,  whether  I 
am  satisfied,  upon  the  case  as  it  appears  from  the  re- 
port, that  the  Master  came  to  a  right  conclusion ;  and, 
secondly,  if  not,  whether  the  Court  had  before  it  the 
necessary  materials  for  adjudicating  upon  the  question, 
because,  the  decision  of  the  Master  being  against  the 
claim,  the  claimant  cannot  well  be  heard  to  say  that  he 
did  not  bring  the  whole  of  his  case  before  the  Master. 
My  opinion  upon  the  first  point,  however,  will  render  it 
unnecessary  to  consider  the  second. 

Upon  the  first  point,  the  terms,  spirit,  and  intention  of 
the  order  upon  which  the  report  was  founded  must  be 

minutely  considered. 

» 

h  appears  that,  the  debts  and  legacies  of  the  testator 
JD  the  cause  having  been  paid,  the  property  in  question 
is>  under  his  will,  to  be  divided  equally  among  eight 
residuary  legatees. 


E  3 
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Malcolm 
O'Cal- 

LAOHAN. 


The  order,  in  pursuance  of  which  the  report  is  made, 
is  dated  the  24th  oi  May  1831,  and  was  pronounced  by 
the  then  Lord  Chancellor.  By  that  order  it  was  re- 
ferred to  the  Master,  to  inquire  and  state  whether  the 
several  journeys  to  Parisy  undertaken  by  the  receiver  as 
therein  mentioned,  were,  under  the  circumstances,  and 
with  reference  to  the  orders,  properly  undertaken  and 
made;  and  whether  the  expenditure  incurred  by  him 
in  and  about  the  said  journeys  and  proceedings,  and 
charged  in  the  receiver's  accounts,  were  necessary  and 
proper ;  and,  after  providing  for  the  receiver's  costs  and 
expenses  of  the  proceedings  in  the  French  Courts  against 
Daniel  Parker,  it  was,  by  that  order,  referred  to  the 
Master  to  inquire  and  state  whether  the  receiver  was 
entitled  to  any,  and,  if  to  any,  what  remuneration,  under 
the  circumstances  of  the  case,  for  his  time,  trouble,  and 
services,  and  the  discharge  of  his  duty  in  collecting  and 
receiving,  or  endeavouring  to  collect  and  receive,  or 
recover  the  outstanding  personal  estate  of  the  testator, 
or  otherwise  in  the  performance  of  the  duty  imposed 
upon  him  by  the  Master's  report  of  the  4th  of  September 
1816,  and  the  order  confirming  the  same,  and  the  other 
orders  therein  mentioned. 


It  appears  that  the  receiver  was  appointed  in  the 
year  1816,  in  the  usual  manner,  upon  the  application 
of  five  of  the  residuary  legatees.  The  first  order  con- 
taining any  special  authority  to  the  receiver,  respecting 
the  claim  which  gave  rise  to  the  expenditure  in  ques- 
tion, is  dated  the  23d  of  January  1818.  It  was  thereby 
ordered  that  the  receiver  should  be  at  liberty  to  call  in 
and  sue,  either  civilly  or  criminally,  for  the  monies  due 
to  the  testator's  estate  from  Daniel  Parker^  then  residing 
in  France^  and  that  he  should  indemnify  the  executors. 
By  the  second  order,  which  is  dated  the  22d  of  May 
1819,  it  was  referred  to  the  Master  to  inquire  whether 
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a  sum  of  500/.  should  be  allowed  to  the  receiver  out  of 
tie  fuDcl  in  Court,  on  account  of  the  costs,  charges,  and 
expenses  thereafter  to  be  incurred  by  him  in  proceeding 
to  and  residing  at  Paris  for  the  purpose  of  completing 
the  proceedings,  and  in  prosecuting  the  suit,  against 
Parker;  but  that  inquiry  was  to  be  without  prejudice  to 
anjf  question  as  to  the  necessity  or  expediency  of  the  ex- 
penses incurred  by  the  receiver,  or  as  to  his  claim  there- 
after to  be  reimbursed  any  further  sum  on  account  of  his 
said  costs,  charges,  and  expenses,  or  to  a  remuneration 
for  bis  trouble  and  sacrifice  of  time  in  proceeding  to 
and  residing  at  PariSf  and  prosecuting  the  said  suit. 


18S7. 


Malcolm 

V. 

O'Cai^ 

LAOHAK. 


The  Master  having  reported  in  favour  of  the  advance 
of  the  sum  of  500/.,  and  having  stated,  upon  the  autho- 
rity of  the  receiver,  that  if  the  sums  claimed  should  be 
recovered  in  the  French  Court,  it  would  be  necessary 
to  pay  2i  per  cent,  into  the  Court  there,  it  was,  by  an 
order  of  the  7th  of  August  1819,  ordered  that  the  sum 
of  500/.  should  be  paid  to  the  receiver  for  the  purpose 
of  enabling  him  to  proceed  to  Paris  to  complete  the 
prosecution  of  the  suit  against  Parker^  and  to  pay 
2i  per  cent,  on  the  amount  recovered  into  the  Court 
there;  but  such  payment  was  to  be  without  prejudice 
to  any  question  as  to  the  necessity  or  expediency  of 
the  expenditure  incurred  by  the  receiver  in  the  several 
journeys  and  matters  in  the  petition  mentioned,  and 
Also  without  prejudice  to  the  claim,  if  any,  which  he 
iQ'ght  have,  according  to  the  regulations  of  this  Court, 
or  otherwise,  to  any  reimbursement  or  remuneration 
beyond  and  exceeding  the  said  sum  of  500/. 


The  Master  has,  by  his  report,  dated  the  15th  of 
'^^y  1835,  allowed  to  the  receiver  the  expenses  of  his 
first,  second,  fourth,  fifth,  and  sixth  journeys  to  Parisy 
^d  compensation  for  his  services  during  his  absence 

£  4  upon 
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upon  such  journeys,  at  the  rate  of  one  guinea  per  day, 
amounting,  for  the  journeys  allowed,  to  584/.,  and  also 
the  whole  expenses  of  the  proceedings  against  Parker^ 
amounting  to  about  1850/.  The  claim  disallowed  by 
the  Master,  that  is,  the  expenses  and  remuneration  in 
respect  of  the  third,  seventh,  eighth,  and  ninth  journeys, 
amount  to  1927/.  l^s. 


In  support  of  the  claim  of  the  receiver,  much 
reliance  seems  to  have  been  placed  upon  several  con- 
tracts or  undertakings  in  writing,  entered  into  by  differ- 
ent parties  interested  in  the  residue,  and  under  which  he 
states  that  he  acted  in  undertaking  these  several  journeys. 
I  do  not  consider  these  contracts  or  undertakings  as 
properly  applicable  to  the  question  before  me.  None 
of  them  are  entered  into  by  all  the  parties  interested  in 
the  residue ;  and,  if  they  had  been,  the  order  upon  which 
the  report  proceeds  does  not  refer  to  them.  The  parties 
signing  these  authorities  may  or  may  not  have  rendered 
themselves  personally  liable ;  but  the  question  I  have  to 
consider  is,  whether  the  receiver  is  entitled,  by  the 
authority  of  the  Court  administering  the  estate,  to  be 
paid,  out  of  the  estate,  that  part  of  his  demand  which  has 
been  disallowed,  either  under  the  circumstances  of  the 
case,  or  under  the  orders  referred  to. 

I  will,  in  the  first  place,  consider  the  orders.  The 
first  of  these,  namely,  the  order  of  the  23d  of  January 
1818,  certainly  entitles  the  receiver  to  all  proper  costs 
of  the  proceedings  against  Daniel  Parker.  But  it  does 
no  more ;  and  as  all  those  costs  have  been  allowed,  that 
order  will  have  no  application  to  the  present  question, 
unless  it  shall  appear  that  the  claims  in  question  ne- 
cessarily and  properly  arose  in  the  execution  of  that 
order. 


The 
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The  order  of  the  22d  of  May  1819,  directing  the 
reference  as  to  the  500/.,  is  superseded  by  the  order  of 
the  7th  oi  August  1819,  directing  the  payment  of  that 
sum :  but  the  two  orders  do  not  materially  differ,  ex- 
cept in  so  far  as  the  latter  authorizes  the  payment  of 
the  500/.  not  only  to  defray  the  expenses  of  the  receiver 
in  proceeding  to  Paris  to  complete  the  prosecution  of 
the  suit  against  Parker^  but  also  to  enable  him  to  pay 
the  2^  per  cent  upon  the  sum  recovered,  which  per- 
centage he  had  informed  the  Master  would  be  payable, 
but  which  it  appears  was  not  paid.  The  Master  having 
allowed  far.  more  than  this  500/.  for  the  receiver's  ex- 
penses, no  question  arises  as  to  this  sum,  or  as  to  the 
expediency  of  its  expenditure.  The  order,  in  the  most 
express  terms,  guards  against  any  inference  which 
might  be  drawn  from  such  advance  in  favour  of  any 
other  charge  on  account  of  journeys,  or  for  remuner- 
ation or  reimbursement  beyond  it. 
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It  seems  to  have  been  supposed,  though  this  order  did 
not  in  terms  authorize  any  other  journey  to  Paris  than 
that  which  was  then  contemplated,  or  any  expenditure 
beyond  the  500/.,  yet  that,  by  expressly  authorizing  so 
much,  it  gave  a  degree  of  sanction  to  the  other  journeys, 
and  to  the  further  expenditure,  which  ought  to  be  taken 
into  consideration  upon  the  question  of  the  receiver's 
claim  for  the  other  journeys,  and  for  the  further  ex- 
penditure. To  this  I  cannot  assent.  In  the  terms  of 
the  order,  and  of  the  reservation  in  it,  there  is  no  am- 
biguity. The  Court  cautions  the  party  against  any 
such  inference  as  that  now  contended  for ;  and  it  would, 
I  think,  be  injurious  to  the  practice  of  the  Court,  and 
to  the  interests  of  the  suitors,  if  such  orders  were  to 
have  consequences  attached  to  them  beyond  what  the 
terms  warrant. 


It 
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1887.  It  remains,  therefore,  to  be  considered,  whether  the 

rf^^^^^     journeys  disallowed  by  the  Master  were,  in  the  language 

V.  of  the  order  of  the  24th  oi  May  1831,  "  under  the  cir- 

O'f  AT 

LAGH\N.  cumstances,  properly  undertaken  and  made,  and  whether 
the  expenditure  incurred  in  and  about  the  said  journeys 
and  proceedings  were  necessary  and  proper." 

In  considering  this  matter,  the  first  question  will  be, 
what  are  the  ordinary  duties  of  a  receiver  authorized 
to  sue  for  a  particular  part  of  the  estate  supposed  to  be 
outstanding,  when  he  exercises  his  own  discretion  with- 
out any  other  specific  authority  or  direction  from  the 
Court.  It  has  not,  and  cannot  be  contended  that  his 
ordinary  duty  would  justify  him  in  incurring  the  ex- 
penses of  journeys  to,  and  of  residence  in,  a  foreign 
country,  whilst  prosecuting  in. that  country  a  suit  which 
he  had  been  authorized  to  commence.  If  there  had 
been  any  doubt  upon  this  subject,  according  to  the 
general  practice  of  the  Court,  the  orders  of  the  22d  of 
May  J  and  of  the  7th  of  August  1819,  would  have  been 
conclusive  in  this  case,  that  the  order  of  the  23d  of 
January  1818  was  not  considered  as  authorizing  such  ex- 
penditure. A  country  solicitor  is  not,  in  general,  allowed 
his  costs  of  attending  a  suit  in  London^  although  his  client 
may  have  requested  him  so  to  do.  If,  indeed,  success 
had  attended  the  exertions  of  the  receiver,  and  he  could 
have  shewn  that  such  success  had  arisen  from  his  pre- 
sence in  Paris,  it  might  have  been  thought  inequitable 
for  the  parties  to  take  the  benefit  of  such  exertions 
without  defraying  the  expenses  which  had  attended 
them,  although  no  previous  authority  for  incurring 
tliem  had  been  given.  But  the  present  is  the  case  of  an 
unauthorized  and  unprofitable  expenditure.  In  the 
case  of  in  re  Montgomery  (at),  which  was  cited  in  the 

course 

(a)  1  Molloif,A\0. 


CASES  IN  CHANCERY. 


59 


course  of  the  argument,  the  receiver  of  a  lunatic's  estate 
instituted  proceedings  which,  being  wrong  in  form,  he 
abandoned,  and  having  afterwards  taken  other  proper 
proceedings,  he  was  successful  for  the  estate.  The 
Court  there  refused  to  allow  him  the  costs  of  the  aban* 
doned  proceedings,  although  the  Master  reported  that 
the  receiver  acted  hon&fide^  and  ought  to  be  allowed  the 
costs.  It  is  not  easy  to  conceive  a  case  in  which  such 
a  claim,  not  founded  upon  the  general  practice  of  the 
Court,  or  upon  any  special  order,  and  not  sanctioned  by 
success,  could  be  maintained  against  the  estate ;  yet  such 
is  the  present  case. 

Supposing,  however,  such  a  case  to  be  possible,  would 
the  special  circumstances  of  the  journeys,  the  expenses 
of  which  have  been  disallowed,  support  the  claim  ?  IF 
it  be  supposed  that  the  expenses  which  have  been  al- 
lowed, furnish  an  instance  contrary  to  the  rules  and 
principles  to  which  I  have  adverted,  it  must  be  remem- 
bered that  no  objection  has  been  made  to  those  allow- 
ances, and  that  the  judgment  of  the  Court  has  not  been 
asked  upon  them ;  and,  on  the  other  hand,  I  wish  it  to 
be  understood  that  in  considering  the  particular  circum- 
stances of  these  journeys,  I  am  not  assuming  that  my 
opinion  of  the  validity  of  the  claim  disallowed  is  founded 
upon  my  view  of  such  special  circumstances,  but  I  do  so, 
for  the  purpose  of  explaining  to  the  parties  that,  in  my 
opinion,  the  Master  came  to  a  right  conclusion,  even 
upon  this  view  of  the  case. 


1837. 


Malcolm 
O'Cal- 
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The  dates  of  the  journeys  disallowed  are  material. 
The  til ird  journey  commenced  on  the  9th  ofjune  1818, 
and  the  residence  at  Paris  continued  till  the  20th  of 
March  1819,  being  285  days.  The  seventh  began  on 
the  26th  of  September  1821,  and  the  residence  at  Paris 
continued  till  the  5th  of  May  1822,  being  222  days. 

The 
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The  eighth  began  on  the  6th  of  September  1822,  and 
the  absence  continued  till  the  4th  of  June  1823,  being 
272  days.  The  ninth  began  on  the  19th  of  March 
1824,  and  the  absence  lasted  till  the  SOth  of  August 
]824,  being  165  days.  The  total  time  charged  for, 
during  these  several  residences  abroad,  being  944  days, 
and  the  expenses  and  remuneration  claimed  being 
1927/.  145.,  from  which  no  benefit  whatever  has  resulted 
to  the  estate. 


The  third  journey  was  taken,  and  the  whole  of  the 
foreign  residence  arising  out  of  it,  took  place  before 
the  order  of  May  1819  was  made,  and  all  the  proceed- 
ings in  the  French  Court  during  that  period  related  to 
the  question  of  jurisdiction.  There  was  no  question  of 
fact,  and  no  matter  of  evidence  to  be  attended  to.  The 
receiver's  journey  and  foreign  residence,  therefore,  must 
have  been  wholly  useless. 

When  the  receiver  commenced  the  seventh  journey,  in 
September  1821,  he  had  obtained  a  decree  of  the  Tribunal 
de  Commerce ;  and  he  says  that  he  went  to  prepare  for 
the  appeal,  which,  as  he  states  himself,  he  was  told  could 
not  be  heard  before  November,  and  which  was  not  in 
fact  heard  till  April  following.  Now,  if  the  receiver's  pre- 
sence had  been  necessary  for  the  hearing  of  the  appeal, 
his  going  to  Paris  in  September  1821,  to  prepare  for 
the  hearing  of  an  appeal  which  was  not  heard  until 
April  1822,  and  his  residence  there  during  all  the  in- 
termediate time,  must  have  been  wholly  useless.  Neither 
could  his  presence  have  been  necessary  upon  the  dis- 
cussion of  a  matter  of  law  on  an  appeal.  I  think,  there- 
fore, that  there  is  nothing  in  the  facts  to  shew  the 
propriety  of  this  expenditure,  or  the  justice  of  the  re- 
ceiver's claim  on  account  of  this  journey. 


His 
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Hisretarn  to  England  in  May^  and  his  eighth  journey 

to  Parisj  in  September  ]  822,  are  stated  to  have  been 

soidj  for  the  purpose  of  obtaining  and  submitting  to 

tbe  French  Court  the  opinions  of  the  Attorney-General 

and  Solicitor-General,  an  object  which  would  not  have 

justified  a  country  attorney's  journey  to  London,  and 

cannot  possibly  justify  the  journey  of  the  receiver.     It 

luviDg  been  adjudged  upon  appeal  to  the  Cour  Morale 

that  the  case  should  be  remitted  back  to  the  Tribunal 

de  Commerce,  with  directions  that  it  was  to  be  decided 

according  to  the  English  law,  and  that  the  opinions  of 

English  lawyers  were  to  be  received,  and  the  receiver 

liaving  accordingly  been  provided  with  the  opinions  of 

the  Englis/i  Attorney-General  and  Solicitor-General,  it 

seems  obvious   that  his    personal  attendance  on   the 

hearing  would  be  useless.     But  how  can  his  residence 

at  Paris  from  September  1822,  when  he  took  his  eighth 

joomey,  till  March  1828,  when  the  causp  was  heard 

and  finally  decided  by  the  Tribunal  de  Commerce,  be 

justified? 


18S7. 


Malcolh 
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The  decree  of  the  foreign  tribunal  having  denied  to 
him  the  power  of  arresting  Parker,  he  says  he  came  to 
Ban^iand  to  consult  the  family,  whether  he  should  ap- 
peal; and  that  having  received  from  them  authority  for 
so  doing  he  took  his  ninth  journey.  Now  this  may  be 
a  strong  ground  of  claim  against  the  individual  mem- 
bers of  the  family,  who  gave  him  that  authority,  but  it 
fiunisbes  no  ground  for  the  Court  allowing  the  expenses 
of  this  journey  out  of  the  estate.  He  did  not  come  to 
ask  the  opinion  of  the  Court ;  and  the  Court,  upon  the 
present  inquiry,  has  nothing  to  do  with  the  opinion  of 
the  individual  members  of  the  family.  The  expense  of 
this  journey,  therefore,  cannot  be  considered  by  the 
Court  as  properly  incurred. 


The 
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The  ninth  journey  was  taken  for  the  purpose  of  ap- 
pealing to  the  Cour  Rqyale  against  this  refusal  of  the 
power  of  arresting  Parker,  The  receiver  commenced 
it  in  March  1824,  for  the  purpose,  as  he  says,  of 
prosecuting  the  appeal,  which  did  not  come  on  to  be 
heard  until  the  17th  of  Jidt/^  when  the  decree  of  the 
Tribunal  de  Commerce  upon  this  point  was  affirmed. 
For  what  purpose  beneficial  to  the  parties  was  he  re- 
siding in  Paris  from  March  till  July  1824,  and  of  what 
use  would  his  presence  be  at  the  hearing  of  an  appeal 
upon  a  point  of  pure  French  law?  The  appeal  turned 
out  to  be  useless ;  and,  had  it  been  otherwise,  the  re- 
ceiver's presence  could  not  have  been  necessary.  But 
besides  all  this,  in  May  1821,  the  receiver  was  informed 
that  Parker  had  sold  ofi*  all  his  property,  so  that  unless 
he  could  have  the  power  of  arrest,  there  seemed  to  be 
no  prospect  of  fruit  from  the  most  successful  litigation ; 
and  yet  he  not  only  continued  the  litigation  without  any 
authority  from  the  Court,  but  now  desires  to  be  paid  out 
of  the  estate  large  sums  of  money  on  account  of  his  own 
unnecessary  journeys  and  expenses,  and  remuneration 
for  unprofitable  and,  as  far  as  the  Court  is  concerned, 
unrequired  services. 


I  am,  therefore,  of  opinion  that  the  Master  came  to 
a  correct  conclusion,  upon  the  grounds  which  he  took ; 
and  that,  supposing  the  receiver  had  only  to  make  out 
that  his  journeys  to  Paris  and  his  residence  there  were 
proper,  regard  being  had  to  the  proceedings  in  progress 
there,  he  has  wholly  failed  in  making  out  such  a  case. 


I  have  abstained  from  making  any  observations  upon 
the  written  authorities  or  indemnities  signed  by  several 
of  the  parties,  set  forth  in  the  receiver's  petition,  be- 
cause I  do  not  consider  that  the  question  before  me  is 
at  all  afiected  by  these  individual  undertakings.     They 


are 
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are  not  referred  to  in  the  order,  and  they  cannot  con- 
stitute any  claim  against  the  estate  at  large,  to  which 
the  inquiry  is  confined.     They  do,  however,  furnish 
ground  for  believing  that  the  receiver,  when  he  under- 
took these  journeys,  did  not  look  to  the  estate  or  to  the 
Court,  but  was  then  contented  with  the  personal  under- 
takings of  some  of  the  parties  interested  in  the  residue. 
Whether  any  remedy  be  open  to  him  upon  those  per- 
sonal undertakings,  forms  no  part  of  the  subject  of  my 
present  consideration.     I  consider  the  claim  as  made 
against  the  estate ;  and,  as  such,  the  undertaking  of  the 
iodividaals  ought  not,  I  think,  to  be  permitted  to  affect 
the  decision. 
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I  am,  upon  the  whole,  therefore,  of  opinion  that  the 
receiver's  petition,  excepting  to  the  Master's  report, 
ought  to  have  been  dismissed  with  costs ;  and  that  upon 
the  petition  of  the  parties  in  the  cause,  the  usual  order 
ought  to  have  been  made,  confirming  the  report. 


TASKER  V.  SMALL. 


Jan.  17,  18. 

Nov,  18. 


^I^HIS  case  is  reported,  upon  the  argument  of  the  de-  when  a  bill 

murrer,  and  at  the  hearing,  in  the  sixth  volume  of  for  specific 
\M    a  -w^  11  II  n  performance 

Mr.  Simon^s  Reports  (a),  where  the  nature  and  objects  of  »  filed  by  a 

the  suit,  and  the  different  instruments  and  transactions  ^^ontracted 

oat  of  which  the  question  arose,  are  particularly  stated*    to  purchase 

rr*i       the  absolute 
^^^  legal,  and 
(a)  Page  625.  equitable  in- 

terest in  a 
■ortgaged  estate  from  the  supposed  owner  of  the  equity  of  redemption,  neither  the 
iDortgigee  nor  a  person  who  claims  an  interest  in  the  equity  of  redemption,  but  has 
not  joined  in  the  contract,  can  be  made  a  Defendant;  and  the  circumstance,  that 
the  mortgagee  does  not  object  to  being  made  a  party,  but  requires  the  sanction  of 
the  perK>n  so  claiming  an  interest  in  the  equity  of  redemption  before  joining  in  the 
coofeyance»  does  not  make  that  person  a  proper  party. 


Smaix. 


64  CASES  IN  CHANCERY. 

1887.  The  Defendant,  Mrs.  SmaU^  by  her  next  friend,  pre- 

tT^^^^      sented  a  petition  of  rehearing ;  and  submitted,  first,  that 
V.  the  Vice-Chancellor's  decree  was  erroneous  upon  the 

merits;  and,  secondly,  that  the  record  was  wrong  in 
point  of  form,  and  that  she  ought  not  to  have  been 
made  a  party  to  the  suit.  The  arguments  urged  by  the 
Respondents  on  the  second  point  are  stated  and  con- 
sidered in  the  judgment,  in  which  the  material  facts  of 
the  case  are  also  shortly  recapitulated. 

Mr.  Knight  and  Mr.  Spence^  for  the  purchaser,  in 
support  of  the  decree. 

Mr.  Cooper^  for  the  Defendants  Baker  and  Mann* 

Mr.  Jacob  and  Mr.  Willcock^  for  the  appeal. 


Noo.  18.  ^^^  Lord  Chancellor. 

The  bill  in  this  case  is  filed  by  a  purchaser,  for  the 
specific  performance  of  a  contract  made  and  signed  by 
himself,  on  the  one  part,  and  by  the  Defendants,  Ben^ 
jamin  Russell  Baker,  Thomas  Mann,  and  Arthur  George 
Small,  on  the  other  part.  But  there  is  in  it  this  pecu- 
liarity ;  —  it  prays  it  may  be  declared  that  a  good  title 
can  be  made  to  the  estate  in  question,  except  as  to  the 
life  estate  of  a  Mrs.  Lucas ;  and  this  seems  to  be  the  real 
object  of  the  suit  In  order  to  obtain  a  decision  upon 
this  subject,  there  are  made  Defendants  certain  mort- 
gagees, who  are  not  parties  to  the  contract,  Mrs. 
Small,  the  wife  of  the  party  by  whom  the  contract  for 
the  sale  was  made,  and  who  is  the  party  appealing  from 
the  decree,  and  Mr.  Ashjbrd,  who  was  named  as  a  trustee 
in  articles  executed  in  contemplation  of  her  marriage. 

The 
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The  facts  of  the  case,  as  stated  in  the  bill,  are  shortly 
these; — Mr.  Smallf  previously  to  his  marriage,  was 
entitled  to  the  estate  in  question,  in  tail  male,  subject  to 
the  life  estate  of  Mrs.  Lucas  ;  and  by  his  marriage 
articles,  dated  the  tid  of  December  1830,  his  intended 
vife,  the  present  Appellant,  Mrs.  Small^  being  then  an 
infant,  he  contracted  with  her  uncle,  Mr.  Ashfordy  that 
subject  to  the  life  estate  of  Mrs.  Lucas^  and  to  the  rais- 
ing, by  mortgage  or  otherwise,  of  any  sum  or  sums 
of  money,  not  exceeding  in  the  whole  15,000/.,  by  him- 
self, the  estate  should  be  conveyed  and  assured  upon 
thetrasts  of  a  settlement;  and  for  that  purpose  he  cove- 
nanted that,  as  soon  as  conveniently  might  be  after  the 
marriage,  subject  and  without  prejudice  to  the  raising  by 
any  ways  or  means,  and  at  any  time  or  times  he  should 
think  proper,  of  any  sum  or  sums  of  money,  not  exceed- 
ing io  the  whole  15,000/.,  by  mortgage,  annuity,  or 
otherwise,  for  his  own  use  and  benefit,  and  to  any  deed 
or  deeds  and  assurances  which  he  might  thereafter  make 
Of  execute  for  securing  the  repayment  of  such  sum  or 
sams  of  money  and  the  interest  thereof,  he  would  make 
tod  execute  all  necessary  and  proper  acts  and  deeds  for 
the  purpose  of  settling  the  estate  to  the  use  of  Mr.  Ashfoid^ 
doring  the  life  of  the  wife,  in  trust  to  pay  the  rents  to  her, 
fiv  her  separate  use,  with  remainder  to  himself  for  life, 
ranainder  amongst  the  children  of  the  marriage,  re- 
mainder to  the  survivor  of  the  husband  and  wife,  with 
various  powers  of  management  and  application  of  the 
rents  for  the  benefit  of  the  children — all  applicable  to  the 
Kal  estate — and  a  provision  that  there  should  be  inserted 
in  the  settlement  all  such  powers,  provisoes,  covenants, 
dauses,  and  agreements  as  might  be  considered  essen- 
tial for  the  parties  interested  therein,  or  as  might  be 
proper  for  effecting  the  several  purposes,  and  as  were 
usually  contained  in  settlements  of  the  like  kind. 
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By  indentures  of  the  2d  and  Sd  of  March  1831,  Mr* 
Small,  having  borrowed  5000/.  of  Thomas  Phillips,  con- 
veyed the  estate  comprised  in  the  articles  to  Phillips^ 
subject  to  the  usual  proviso  for  redemption,  and  cove- 
nanted to  levy  a  fine  for  that  purpose.  Phillips  had  a 
power  of  sale  given  to  him  by  the  mortgage  deed,  and  it 
contained  an  assignment  of  a  policy  of  insurance  for 
5000/.  upon  the  life  of  Mrs.  Lucas. 

A  fine  was  accordingly  levied  in  Easter  term  1831. 

By  indentures  of  the  26th  and  27th  oi  October  1832, 
Mr.  Small,  having  borrowed  another  sum  of  5000/.  of 
the  Defendant  Wakeford,  secured  the  repayment  of  it  in 
a  similar  manner;  but  for  this  loan  the  Defendants, 
Benjamin  R.  Baker  and  Thomas  Mann,  joined  as  sureties 
in  the  covenant  for  payment. 

By  indentures  of  the  28th  and  29th  of  October  1832, 
to  which  Mr.  SmaU  and  Mr.  Ashfbrd^  Phillips  and 
Wakeford^  two  of  the  mortgagees,  and  Benjamin  R. 
Baker  and  Thomas  Mann  were  expressed  to  be  parties, 
Mr.  Small  conveyed  the  estate  to  Baker  and  Manrij 
subject  to  the  life  estate  of  Mrs.  Lucas,  and  subject  also 
to  the  mortgages,  upon  t/'ust,  if  SmaU  made  default  in 
paying  the  interest  upon  the  mortgages  or  the  premiums 
upon  the  policies,  to  sell  the  estate,  at  their  discretion, 
and  to  apply  the  proceeds  in  reimbursing  themselves, 
repaying  the  premiums  paid,  paying  the  mortgage  debts 
due  to  Phillips  and  Wakeford,  and  to  pay  the  surplus 
to  Mr.  Small,  or  to  the  persons  entitled  thereto  under 
the  articles  of  the  3d  oi  December  1830. 

Mr.  Small  subsequently  raised  two  other  sums,  one  of 
2500/.  by  mortgage  to  the  Defendant  Hawkins,  and  the 
other  of  1000/.,  by  sale  of  an  annuity  now  vested  in  the 

Defendant 
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Defendant  Sarah  Baker  ;  so  that  of  the  whole  15,000/.        1837. 
tliesum  of  1500/.  only  remained  to  be  raised. 

The  Defendants,  Baker  and  Manuj  are  the  vendors 
under  the  deed  of  the  29th  of  October  1832;  and  they, 
bjan  agreement,  dated  the  21st  of  December  1833,  (to 
which  they  were  parties  of  the  first  part,  Mr.  Smalls  of 
the  second  part,  and  the  Plaintiff,  of  the  third  part,) 
jigreed,  in  consideration  of  19,250/.,  to  sell  the  fee* 
simple  of  the  estate  to  the  Plaintiff,  expectant  upon  the 
death  of  Mrs.  Lucasy  so  far  as  such  estate  had  been  ac- 
quired under  the  fine,  or  as  Small  could  acquire  it  during; 
her  life  with   her  concurrence.      It  appears  that,  by 
deeds  executed  in  pursuance  of  the  statute  (a),  Mr.  and 
Mrs.  Ijicas  having  consented,  the  effect  of  a  recovery 
was  obtained,  and  the  legal  estate  vested  in  Phillips  the 
mortgagee.     There  is  no  allegation  in  the  bill  respect- 
ing Mrs.  SmalTs  interest,  except  in  the  statement  of  the 
marriage  articles. 

To  this  bill  Mr.  As/tford  and  Mrs.  Small  put  in  a 
general  demurrer,  upon  the  discussion  of  which,  or  at 
the  hearing,  two  questions  were  made;  first,  whether 
the  marriage  articles  authorised  Mr.  Small  to  sell  the 
estate  to  raise  the  15,000/.,  and,  if  so,  whether,  under  the 
circumstances,  such  power  was  duly  exercised;  and, 
secondly,  whether  Mrs.  Small  was  a  proper  party  to  the 
ml 

From  the  report  of  the  case  in  the  Court  below  upon 
the  demurrer  (b\  it  appears  that  the  counsel  for  Mrs. 
&naUj  being  desirous  of  obtaining  a  decision  upon  the 
other  points,  waived  the  objection  of  Mrs.  Small  being 
a  party  to  the  suit,  and  the  Vice-Chanceilor,  being  of 

opinion 

(fl)  3  &  4  n\  4.  c.  74.  {b)  6  Sim.  625. 
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opinion  that  the  articles  authorised  the  aale, 
the  demurrer;  but  his  Honor  expressed 
whether  Mrs.  Small  ought  to  have  been  iiiadea{ 
the  suit.  Upon  the  argument  at  the  hearh^ 
in  the  same  book,  both  points  were  again  niied;'1 
his  Honor  made  a  decree  declaring  thatSnoff 
titled  to  sell  the  fee- simple  and  inheritance  in 
of  the  whole  estate,  for  the  purpose  of  nuMf 
15,000/.,  and  referred  it  to  the  Master  toinqdic^ 
ther  that  sum,  or  any  and  what  part  thereof  hadi 
raised,  and  whether  the  contract  of  the  21st  of 
1833,  was,  at  the  time,  a  fit  and  proper  contract. 


The  decree  adjudicates  nothing  as  to  the  pi 
the  contract,  and  cannot,  therefore,  be  objected  UsH 
declaration  be  correct,  that,  under  the  articles,  SmmS** 
entitled  to  sell  the  fee-simple  in  remainder  of  thevU^ 
estate,  for  the  purpose  of  raising  the  15,000/.;  aliqi^ 
tions  as  to  the  manner  in  which  that  power  was  eii^ 
cised  being  reserved :  but  I  understand  the  declaratioD^ 
decide,  that  such  power  existed  from  the  moment  of  A* 
execution  of  the  articles. 

The  second  question  is  to  be  considered  first,  beca^ 

4 

if  Mrs.  Small  be  not  a  proper  party  to  the  suit,  it  ^ 
not  only  be  unnecessary,  but  improper,  to  give  ••' 
opinion  as  to  any  point  in  the  cause. 


It  is  not  disputed,  that,  generally,  to  a  bill  for  a  s] 
cific  performance  of  a  contract  of  sale,  the  parties 
the  contract  only  are  the  proper  parties;  and,  wl 
the  ground  of  the  jurisdiction  of  courts  of  equity 
suits  of  that  kind  is  considered,  it  could  not  prope 
be  otherwise. '  The  Court  assumes  jurisdiction  in  si 
cases,  because  a  court  of  law,  giving  damages  oi 
for  the    non* performance    of  the    contract,   in   ms 

ca 
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does   not  afford  an  adequate  remedy.     But,  in         1837* 
ity,  as  well  as  at  law,  the  contract  constitutes  the 
Sgpbtjand  regulates  the  liabilities  of  the  parties;  and  the 
Agcct  of  both  proceedings  is  to  place  the  party  com- 
plwning  as  nearly  as  possible  in  the  same  situation  as 
dte  defendant  had  agreed  that  he  should  be  placed  in. 
b  ii  obvious  that  persons,  strangers  to  the  contract,  and, 
fore,  neither  entitled  to  the  right,  nor  subject  to 
liabilities  which  arise  out  of  it,  are  as  much  strangers 
a  proceeding  to  enforce  the  execution  of  it  as  they  are 
'to  a  proceeding  to  recover  damages  for  the  breach  of  it. 
And  so  is  the  admitted  practice  of  the  Court ;  but  it  is 
nid  that  this  case  ought  to  be  an  exception  to  the  rule, 
because  Phillips^  in  whom,  as  first  mortgagee,  the  legal 
estate  is  vested,  is  not  willing  to  convey  it  to  the  Plain- 
til^  the  purchaser,  without  having  competent  authority 
for  80  doing,  and  that,  the  question  being  raised  whe- 
ther the  legal  estate  can  be  so  conveyed,  Mrs.  Small  is 
ef  necessity  made  a  party  to  the  suit. 

This  proposition  assumes  two  points  ;  first,  that 
^hiUips  is  himself  a  proper  party  to  the  suit ;  and,  se- 
condly, that,  being  so,  it  is  competent  for  him  to  require 
that  Mrs.  Small  should  be  made  a  party  to  it. 

Phillips  is  merely  a  mortgagee,  against  whom  no  bill 
can  properly  be  filed,  except  for  the  purpose  of  redeem- 
ing his  mortgage,  and  that  by  a  party  entitled  to  redeem. 
This  bill  does  not  pray  any  redemption  of  Phillips's 
^rtgage,  and,  if  it  had,  the  Plaintiff  would  not  be  en* 
tided  to  file  such  a  bill.  He  is  only  connected  with  the 
P^'operty  by  having  contracted  to  purchase  the  equity 
^  ^emption,  and  until  that  purchase  is  completed  he 
^^luiot  redeem  the  mortgage.  Phillips  has  no  interest  in 
^  specific  performance  of  the  contract ;  he  is  no  party 
^  U;  and  the  performance  of  it  cannot  affect  his  security 
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opinion  that  the  articles  authorised  the  sale,  over-ruled 
the  demurrer;  but  his  Honor  expressed  some  doubt 
whether  Mrs.  Small  ought  to  have  been  made  a  party  to 
the  suit.  Upon  the  argument  at  the  hearing,  reported 
in  the  same  book,  both  points  were  again  raised ;  but 
his  Honor  made  a  decree  declaring  that  Small  was  en- 
titled to  sell  the  fee- simple  and  inheritance  in  remainder 
of  the  whole  estate,  for  the  purpose  of  raising  the 
1 5,000/.,  and  referred  it  to  the  Master  to  inquire  whe- 
ther that  sum,  or  any  and  what  part  thereof,  had  been 
raised,  and  whether  the  contract  of  the  21  si  o(  December 
1833,  was,  at  the  time,  a  fit  and  proper  contract. 


The  decree  adjudicates  nothing  as  to  the  propriety  of 
the  contract,  and  cannot,  therefore,  be  objected  to,  if  the 
declaration  be  correct,  that,  under  the  articles.  Small  was 
entitled  to  sell  the  fee-simple  in  remainder  of  the  whole 
estate,  for  the  purpose  of  raising  the  15,000/. ;  all  ques- 
tions as  to  the  manner  in  which  that  power  was  exer- 
cised being  reserved :  but  I  understand  the  declaration  to 
decide,  that  such  power  existed  from  the  moment  of  the 
execution  of  the  articles. 

The  second  question  is  to  be  considered  first,  because, 
if  Mrs.  Small  be  not  a  proper  party  to  the  suit,  it  will 
not  only  be  unnecessary,  but  improper,  to  give  any 
opinion  as  to  any  point  in  the  cause. 


It  is  not  disputed,  that,  generally,  to  a  bill  for  a  spe- 
cific performance  of  a  contract  of  sale,  the  parties  to 
the  contract  only  are  the  proper  parties;  and,  when 
the  ground  of  the  jurisdiction  of  courts  of  equity  in 
suits  of  that  kind  is  considered,  it  could  not  properly 
be  otherwise.  The  Court  assumes  jurisdiction  in  such 
cases,  because  a  court  of  law,  giving  damages  only 
for  the    non- performance    of  the    contract,   in   many 

cases 
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cases  does  not  afford  an  adequate  remedy.     But,  in         1837. 
equity,  as  well  as  at  law,   the  contract  constitutes  the 
right, and  regulates  the  liabilities  of  the  parties;  and  the 
object  of  both  proceedings  is  to  place  the  party  com- 
plaining as  nearly  as  possible  in  the  same  situation  as 
the  defendant  had  agreed  that  he  should  be  placed  in. 
It  is  obvious  that  persons,  strangers  to  the  contract,  and, 
therefore,  neither  entitled  to  the  right,  nor  subject  to 
the  liabilities  which  arise  out  of  it,  are  as  much  strangers 
to  a  proceeding  to  enforce  the  execution  of  it  as  they  are 
to  a  proceeding  to  recover  damages  for  the  breach  of  it. 
And  so  is  the  admitted  practice  of  the  Court ;  but  it  is 
said  that  this  case  ought  to  be  an  exception  to  the  rule, 
because  Phillips^  in  whom,  as  first  mortgagee,  the  legal 
estate  is  vested,  is  not  willing  to  convey  it  to  the  Plain- 
tit^  the  purchaser,  without  having  competent  authority 
for  so  doing,  and  that,  the  question  being  raised  whe- 
ther the  legal  estate  can  be  so  conveyed,  Mrs.  Small  is 
of  necessity  made  a  party  to  the  suit. 

This  proposition  assumes  two  points  ;  first,  that 
Phillips  is  himself  a  proper  party  to  the  suit ;  and,  se- 
condly, that,  being  so,  it  is  competent  for  him  to  require 
that  Mrs.  Small  should  be  made  a  party  to  it. 

Phillips  is  merely  a  mortgagee,  against  whom  no  bill 
can  properly  be  filed,  except  for  the  purpose  of  redeem- 
ing his  mortgage,  and  that  by  a  party  entitled  to  redeem. 
This  bill  does  not  pray  any  redemption  of  P/n'llips's 
inortgage,  and,  if  it  had,  the  Plaintiff  would  not  be  en* 
titled  to  file  such  a  bill.  He  is  only  connected  with  the 
property  by  having  contracted  to  purchase  the  equity 
of  redemption,  and  until  that  purchase  is  completed  he 
cannot  redeem  the  mortgage.  Phillips  has  no  interest  in 
the  specific  performance  of  the  contract ;  he  is  no  party 
to  it;  and  the  performance  of  it  cannot  affect  his  security 
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Id37«  or  interfere  with  his  remedies.  Supposing,  however,  that 
it  was  competent  for  the  Plaintiff  to  redeem  Phillip^s 
mortgage,  he  can  only  be  so  entitled  as  standing  in  the 
place  of  the  mortgagor;  but  a  mortgagee  can  never  refuse 
to  restore  to  his  mortgagor,  or  those  who  claim  under 
him,  upon  repayment  of  what  is  due  upon  the  mortgage, 
the  estate  which  became  vested  in  him  as  mortgagee. 
To  him  it  is  immaterial,  upon  repayment  of  the  money, 
whether  the  mortgagor's  title  was  good  or  bad.  He  is 
not  at  liberty  to  dispute  it,  any  more  than  a  tenant  is  at 
liberty  to  dispute  his  landlord's  title.  Phillips^  therefore, 
is  bound,  upon  payment,  to  restore  the  legal  estate  to  his 
mortgagor  or  to  those  who  claim  under  him.  By  Phil- 
lips*s  mortgage  deed  the  equity  of  redemption  was  re- 
served to  Small,  If  the  Plaintiff  could  shew  such  equity 
of  redemption  to  be  vested  in  him,  he  would  be  entitled, 
upon  paying  the  mortgage  debt,  to  demand  a  re-convey- 
ance of  the  estate,  without  regard  to  any  other  question 
affecting  the  title  to  the  property. 

I  am,  therefore,  of  opinion  that  Phillips  himself  is 
not  a  proper  party  to  this  suit,  and  that  he  cannot,  by 
not  himself  insisting  upon  the  objection,  make  Mrs. 
Small  a  proper  party ;  and  that,  even  if  he  were  himself 
properly  made  a  Defendant,  the  objection  raised  by  him 
at  the  bar,  though  not  by  his  answer  —  for  by  his  answer 
he  offers  to  re-convey  upon  being  paid  his  mortgage 
debt  — -  would  not  make  Mrs.  Small  a  proper  party. 

But  it  was  argued  at  the  bar  that  the  Plaintiff  was,  in 
equity,  invested  with  all  the  rights  of  Mrs.  Small,  upon 
the  principle  that,  by  a  contract  of  purchase,  the  pur- 
chaser becomes  in  equity  the  owner  of  the  property. 
This  rule  applies  only  as  between  the  parties  to  the  con- 
tract, and  cannot  be  extended  so  as  to  affect  the  interests 
of  others.    If  it  could,  a  contract  for  the  purchase  of  an 

equitable 
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equitable  estate  would  be  equivalent  to  a  conveyance        1837. 
of  it.    Before  the  contract  is  carried  into  effect,  the  pur- 
chaser cannot,  against  a  stranger  to  the  contract,  enforce 
equities  attaching  to  the  property. 

In  Mole  V.  Smith  (a),  Lord  Eldon  says,  that  when  a 
bill  is  filed  for  a  specific  performance,  it  should  not 
be  mixed  up  with  a  prayer  for  relief  against  other  per- 
sons claiming  an  interest  in  the  estate.  Such  was  his 
opinion  in  a  case  in  which  the  vendor  was  plaintiff, 
and  the  defendants  were  persons  whom  the  vendor 
sought  to  compel  to  join  in  completing  the  title.  How 
much  stronger  is  the  objection  where  the  puixhaser  is 
the  Plaintiff,  and  the  only  connection  between  him  and 
the  Defendants  is  the  incomplete  disputed  contract. 

I  am,  therefore,  of  opinion  that  Mrs.  Small  is  not  a 
proper  party  to  this  suit ;  and  that  the  bill  ought  to  have 
been  dismissed  with  costs  as  against  her. 

It  is  to  be  regr^ted  that  this  opinion  will  prevent  the 
parties  from  having  the  question  between  them  so  effec- 
tively decided  as  it  might  otherwise  have  been ;  but  I 
cannot,  to  avoid  an  inconvenietice  in  a  particular  case, 
sanction  a  proceeding  which  I  consider  to  be  incon- 
sistent with  the  rules  of  pleading,  and  which,  if  recog- 
nised, might  lead  to  much  difficulty  and  confusion  in 
the  proceedings  of  the  Court. 

(a)  Jac,  490. ;  see  p.  494. 
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Upon  a  bill 
filed  by  two 
persons,  pew- 
holders  in  a 


MILLIGAN  V.  MITCHELL. 


riiHE  substance  of  the  bill,  and  the  general  objects  of 
-*•    the  suit,  are  stated  in  the  report  of  this  case,  upon 


chapel,  and 
members  of 


When  the  cause  subsequently  came  on  for  hearing  at 
the  Rolls,  a  preliminary  objection  for  want  of  parties 
was  taken  and  allowed ;  and  the  bill  stood  over,  with 


the  motion  for  an  injunction  before  Lord  Chancellor 

Brougham,  (a) 
the  congre- 
gation, and, 
in  virtue  of 
certain  offices 
which  they 
held,  entitled 

to  be  trustees    ,.,  j    ,,x      rr«i  j   v      •        • 

of  the  chapel,   liberty  to  amend.  (6)      Ihe  record  havmg  been  even- 
on  behalf  of     dually  amended,  in  the  manner  stated    in    1  Mt/lne  Sf 

and  all  other     Craig,  511.,  the  cause  was  again  brought  to  a  hearing, 
persons  inte- 
rested as  such 
pew-holders 
and  members, 
except  the 
Defendants, 

against  the  . 

other  persons    bill  was  amended,  and  not  in  the  cause  which  was  now 

entitled  to  be    before  the  Court  for  hearing.      By  the  effect  of  the 
such  trustees,  o  j 

and  against       amendments,  the  frame  of  the  record  had  been  totally 
whofnThe  ""    altered.     Substantially,  the  suit  was  between  entirely 


Mr.  DanieUy  for  the  Defendants,  objected  to  the  read- 
ing of  the  depositions,  on  the  ground  that  the  whole  of 
them  had  been  taken  in  the  original  cause,  before  the 


legal  interest 
in  the  lease 
was  vested, 
alleging  that 
the  lease  of 


new  parties;  and  it  would  be  unjust  to  allow  the  evi- 
dence to  be  used  against  persons  who  were  not  parties 

at 

(a)  1  M,^  K,  446.  C^)  See  1  M,  (J-  C.  454. 


the  chapel 
was  held  upon 

an  exclusive  trust  for  religious  service  according  to  the  doctrines  and  discipline 
of  the  Church  of  Scotland,  charging  the  Defendants  with  introducing  preachers 
into  the  pulpit  who  were  not  ministers  of  the  Church  of  Scotland^  and  with  other 
acts  in  violation  of  the  trust,  and  praying  that  the  Defendants  might  be  compelled 
to  perform  the  trust,  the  Court  granted  the  relief  prayed ;  holding,  first,  that,  upon 
the  evidence  in  the  cause,  the  alleged  trust  was  sufficiently  made  out;  secondly, 
that  the  acts  complained  of  amounted  to  a  breach  of  trust;  and,  thirdly,  that  the 
record  was  property  fraiueu  with  a  view  to  the  object  of  the  suit. 

An  amendment  making  the  Plaintiffs  in  the  original  bill  sue  on  behalf  of  them- 
selves and  all  other  persons  having  the  same  interest,  does  not  so  alter  the  parties 
or  the  frame  of  the  record  that  depositions  taken  in  the  original  suit  cannot  be 
used  in  the  amended  suit. 
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t  the  time  when  it  was  taken.  Besides,  the  record  had 
been  so  essentially  varied  by  the  amendments  that  no 
indictment  for  peijury  could  be  sustained  upon  the 
depositions. 
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The  Lord  Chancellor  over-ruled  the  objection, 
observing  that  it  was  only  on  the  supposition  that  all 
the  parties  represented  by  the  Plaintiifs  had  a  common 
interest  that  the  bill  could  be  sustained  at  all;  and 
that,  with  regard  to  the  indictment  for  perjury,  he  did 
not  apprehend  that  any  difficulty  could  arise  on  that 
ground. 

The  PlaintifiPs'  evidence  was  then  read. 


Among  other  evidence  in  support  of  the  Plaintifis' 
case,  an  extract  was  read  fi*om  the  minute  book  of 
what  was  called  the  kirk-session  of  the  congregation, 
purporting  to  be  resolutions  unanimously  adopted  at 
a  meeting  of  the  congregation  held  on  the  29th  of 
March  1808,  ^^for  the  purpose  of  enacting  certain  laws 
and  regulations  for  preventing  feuds  and  controversies, 
and  preserving  order  and  unanimity  in  the  Scotch 
Presbyterian  church,  or  kirk,  at  Woolwich.**  Of  these 
laws  and  regulations,  the  following  were  the  most 
material  articles :  —  1st  "  That  no  minister  receive  a 
call,  nor  be  appointed  pastor  of  this  congregation,  who 
hath  not  been  licensed  to  preach  the  Gospel,  according 
to  the  regulations  observed  in  the  Established  Church 
of  Scotland.  2d.  That  no  person  have  a  vote  in  this 
congregation  who  hath  not  paid  at  least  six  months 
towards  the  support  of  this  church,  and  not  in  arrears 
for  pew  rent:  but  no  person  taking  a  seat  while  the 
church  is  vacant  of  a  minister  to  be  allowed  to  vote 
until  after  a  nninister  is  appointed.  3d.  That  the  spiri- 
tual concerns  of  the  church  be  entirely  under  the  cog- 
nisance 
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18S7*        nisance  of  the  minister  and  elders;  and  that  the  gen- 
7^^^^^^^'^     tlemen  in  trust  for  the  donation  of  the  late  Mrs.  Elizabeth 

MlLLIGAN 

V.  Drakcj  with  the  elders  of  this  church,  be  a  committee 

xTCHELL.  ^  assess  the  pews,  to  raise  a  salary  to  the  minister. 
9th.  Should  any  proposal  be  made  for  a  new  law,  or  the 
alteration  of  an  old  one,  the  committee,  after  consider- 
ation, shall  cause  the  same  to  be  read  to  a  meeting  of 
the  congregation,  when  three  months  must  elapse  before 
the  same  is  voted ;  and  it  is  hereby  declared  that  no 
law  or  alteration  of  an  old  one  take  effect,  unless  two 
thirds  of  the  congregation  then  present  be  for  the  same, 
which  meeting  shall  have  been  previously  summoned 
for  the  puVpose**' 

On  behalf  of  the  Defendants,  the  following  resolution, 
dated  the  4th  of  Ncwember  1833,  and  recorded  in  the 
minute-book,  was  read  as  an  exhibit :  —  "  The  congre- 
gation having  met,  on  or  about  the  24th  oi  July  1833, 
by  notice  duly  given  from  the  pulpit,  to  take  into  con- 
sideration the  propriety  of  annulling  the  by-laws  framed 
on  or  about  the  29th  of  March  1803,  on  which  day, 
viz.  the  24th  of  July  1833,  a  motion  was  submitted  that 
the  aforesaid  by-laws  should  be  repealed  and  disan- 
nulled, the  congregation,  now  duly  assembled  this  4th 
of  November  1833,  do  hereby  resolve  the  aforesaid  by- 
laws to  be  repealed  and  disannulled;  thereby  leaving 
the  church  in  the  position  in  which  it  stood  before 
the  said  by-laws  were  framed." 

The  general  effect  of  the  evidence  sufficiently  appears 
in  the  report  of  the  argument  and  in  the  judgment. 

Mr.  JVigram  and  Mr.  James  Russell^  for  the  Plaintifis, 
submitted  that  by  the  deed  under  which  the  chapel  was 
erected,  and  by  the  contemporaneous  proceedings  of  the 
congregation,  the  building  was  distinctly  and  exclusively 

dedicated 
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dedicated  as  a  place  of  worship  for  Presbyterians  who 
conrormed  to  the  discipline  and  doctrines  of  the  Na^ 
tiooal  Church  of  Scotland;  and  that  the  Defendants  had 
no  right  or  authority,  under  the  ninth  article  of  the  by- 
hwsy  or  otherwise,  to  alter  its  original  constitution  in 
the  manner  they  had  attempted  to  do  by  the  resolution 
of  the  4th  of  November    18S3.     Under  these  circum- 
stances, the  jurisdiction  of  the  Court  to  interfere,  for 
the  purpose  of  restraining  the  Defendants  from  violating 
the  trusts  to  which  the  chapel  had  been  solemnly  de- 
Toted,  was  quite  of  course ;  Foley  v.  Wontner  (a),  Les- 
lie ▼•  Bimie.  (b)     As  an  authority  for  the  form  of  the 
suit  they  referred  to  Weld  v.  Bonham,  (c) 
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Mr.  Agavy  Mr.  Danielle  and  Mr.  Chandless,  for  the 
Defendants,  contended  that  the  Plaintiffs'  evidence  had 
entirely  failed  in  establishing  an  exclusive  dedication  of 
the  lease  and  chapel  to  a  trust  for  religious  worship 
according  to  the  doctrines  and  discipline  of  the  National 
Church  of  Scotland.  Down  to  the  period  of  Dr.  Blj/th^s 
appointment  as  minister,  the  congregation  had  been  a 
mixed  body,  comprising  various  classes  of  presbyterian 
dissenters.  Mrs.  Drakes  who  by  her  will,  dated  in 
1730,  gave  30/.  a  year  to  the  minister,  was  of  the  sect 
of  English  Presbyterians,  a  sect  entirely  unconnected 
with  the  Church  of  Scotland^  which  at  that  time,  indeed, 
had  not  any  body  of  dissenters  in  the  South  of  England 
in  communion  with  it,  or  acknowledging  its  supremacy : 
and  it  was  proved  by  the  entries  in  the  records  of  the 
protestant  dissenting  ministers  of  the  three  denominations, 
kept  at  Redcross  Street^  that  the  chapel  which  had  been 
formerly  used  by  this  very  Woolwich  congregation  as 
their  place  of  worship,  and  in  lieu  of  which  the  present 

chapel 


{i)  Si?tfM.  114. 


{c)  2  Sim.  4^  Siu.9\. 
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183 7.        chapel  was  built  when  the  other  had  fallen  into  decay, 
^"^^V^^     was  one  of  the  old  non-conformist  chapels,  known  by  the 
o.  general  name  of  presbyterian.     Even  during  the  mi- 

MiTCHBLL.  nistry  of  Dr.  Blythej  the  proceedings  of  the  congregation 
in  several  points,  and  particularly  in  the  mode  of  elect- 
ing elders,  and  in  the  form  of  worship,  deviated  from 
the  standard  prescribed  by  the  Church  of  Scotland. 

The  counsel  for  the  Defendants  also  submitted  that, 
even  if  the  proceedings  which  took  place  at  the  time  of 
the  erection  of  the  chapel,  and  the  subsequent  regula- 
tions of  the  29th  of  March  1803,  amounted  to  a  dedi- 
cation of  the  building  to  religious  worship  according  to 
the  doctrines  of  the  Church  of  Scotland^  the  effect  of 
those  proceedings  and  regulations  had  been  entirely 
done  away  by  the  resolution  formally  passed  by  the  votes 
of  the  congregation  on  the  4th  of  November  18S3,  and 
by  which  the  resolutions  of  March  1803  were  declared 
to  be  revoked  and  annulled.  Besides,  the  suit  was  in 
point  of  form  so  irregular,  that  no  decree,  except  an 
order  for  dismissing  the  bill,  could  be  made  upon  it. 
The  Plaintifis  were  neither  pew-holders,  nor  properly 
qualified  as  voters;  for  they  had  not  paid  up  their 
arrears  of  pew  rents,  and  they  had,  therefore,  no  in- 
terest in  the  question ;  Burney  v.  Morgan,  {a) 

Mr.  Millet^  for  the  personal  representative  of  the 
surviving  trustee  of  the  lease. 


j^^  lY^  The  Lord  Chancellor. 

This  is  a  bill  by  Charles  Milligati  and  Cornelius  Sharp, 
on  behalf  of  themselves  and  all  persons,  except  the  De- 
fendants, 

(fl)  1  Sim.4r  Siu.35S. 


CASES  IN  CHANCERY.  77 

fendants,  who,  at  the  time  of  the  alleged  breach  of  trusty 
were  holders  of,  or  are  now  entitled  to  be  holders  of, 
seats  or  pews  in  the  church  or  chapel  comprised  in  a  c. 

lease  of  the  14th  of  July  1800,  or  entitled  to  vote  in  the 
election  of  a  minister  of  the  said  church  or  chapel ;  and 
the  object  of  the  bill  is  to  have  it  declared  that  such 
lease,  and  church,  or  chapel,  are  held  in  trust  for  re« 
Kgious  worship  according  to  the  institutions  and  ob- 
servances of  the  Church  oi  Scotland,  with  the  necessary 
directions  for  the  purpose  of  restoring  and  confining  the 
form  of  worship  and  service  in  such  church  or  chapel 
accordingly. 

The  only  questions  I  have  to  consider,  are,  first, 
whether  the  property  in  question  was  held  upon  the 
trust  alleged  by  the  bill ;  secondly,  whether  there  has 
been  a  breach  of  such  trust ;  and,  thirdly,  if  there  has, 
whether  the  Plaintiffs  are  entitled  to  be  relieved  against 
such  breach  of  trust,  in  a  suit  constituted  as  this  is. 

1.  As  to  the  first  point,  the  case  being  before  me 
only  as  it  affects  property,  and  the  title  to  the  property 
ccMnmencing  with  the  lease  in  the  year  1800, 1  have  no- 
thing to  do  with  the  history  of  the  congregation  at  an 
earlier  period,  except  in  so  far  as  it  throws  light  upon  the 
purposes  of  the  trust  so  originating  in  that  lease.  It 
appears,  however,  that  by  an  entry  in  the  books  of  the 
congregation,  dated  the  18th  of  Ju7ie  1798,  recording 
the  proceedings  at  a  meeting  had  for  the  purpose  of 
making  arrangements  for  building  a  new  church,  the 
meeting  call  themselves  the  ^^ Scots  Presbyterian  Church," 
and  direct  that  the  case  should  be  laid  before  the  ''  Scots 
Presbytery  in  L/mdoriy^  with  a  request  that  they  would 
give  it  their  sanction  and  support :  that,  in  a  statement 
prepared  for  circulation  at  the  time,  the  object  is  stated 
to  be  ^'  to  accommodate  the  members  of  the  Established 

Church 
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Church  of  Scotland  .•"  that  the  project  of  building  the 
new  church  was  carried  into  effect  by  a  committee  of 
the  congregation,  assisted  by  a  committee  of  the  Scotch 
Presbytery  in  London :  that  the  record  of  these  meet- 
ings is  headed  ^^  Scots  church ; "  and  that,  in  an  entry 
dated  the  21st  of  May  17999  they  call  themselves  the 
**  Scotch  Presbyterian  Congregation,"  and  state  their 
object  to  be  to  erect  a  new  "  Scots  Presbyterian  Church." 
It  is  also  proved,  that,  on  the  8th  of  Jidy  1 799,  it  was 
resolved  that  a  stone  containing  the  arms  and  motto  of 
the  Established  Church  of  Scotland  should  be  placed 
in  the  front  of  the  new  place  of  public  worship.  At  a 
meeting  of  the  10th  of  June  1800,  it  was  resolved  that 
the  lease  should  be  in  the  names  of  the  minister  and 
elders,  and  the  trustees  for  managing  Mrs.  Drake's  do- 
nation, and  their  successors  in  office.  The  chapel  was 
opened,  and  two  sermons  were,  on  that  occasion, 
preached  in  it  by  the  ministers  of  two  other  Scotch  pres- 
byterian  churches;  and  at  a  meeting  of  the  20th  of 
Julj/  1800,  the  chapel  being  now  called  the  ''  New  Scots 
Church,"  it  was  resolved,  "  that  the  treasurer  be  re- 
quested to  write  to  each  of  the  ministers,  who  was  a 
member  of  the  Scottish  Presbytery  in  London^  to  solicit 
a  collection  from  their  congregations  towards  defraying 
the  expenses  of  the  building." 


By  the  will  of  Mrs.  Drake ^  dated  th^  9th  o{  January 
1730,  a  sum  of  30/.  per  annum  was  given  "  to  the  pro- 
testant  dissenting  minister  of  the  congregation  of  pro- 
testant  dissenters  at  WooVwich^^  —  an  expression  which 
concludes  nothing  upon  the  present  question :  but  it  ap- 
pears that  the  30/.  per  annum  had  been  received  by  the 
minister  of  this  congregation  at  a  time  when  it  was 
clearly  a  congregation  of  Scotch  Presbyterians.  The 
chapel  having  been  erected,  a  lease  of  it,  dated  the  14th 
o{Jvly  1800,  for  sixty-one  years,  was  granted,  expressed 

to 
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to  be  in  consideration  of  the  expenses  of  erecting  the 

Scots  church  or  kirk ;  and  it  was  declared  to  be  held  in 

trust  to  be  assigned  and  disposed  of  as  the  elders  and 

trustees  of  the  said  Scots  church  or  kirk  at  Woolwich 

should  direct ;  and^  in  default  of  such  direction,  ^^  upon 

trust  to  permit  and  suffer  the  same  to  be  used  as  and  for 

a  place  of  religious  worship,  and  for  such  other  purposes 

as  by  the  custom  of  the  Church  or  kirk  of  Scotland  the 

same  ought  to  be  used ; "  and  the  trustees  were  ^*  not  to 

permit  the  same  to  be  had  or  used  for  any  other  purpose 

than  religious  worship,  and  such  other  meetings  and 

assemblies  as  by  the  custom  of  the  kirk  of  Scotland 

ought  to  be  there  holden/'  without  the  written  consent 

of  the  lessors,  their  executors,  administrators,  or  as^ 

signs. 
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This  is  the  most  important  part  of  the  evidence 
upon  the  first  point,  as  it  shews  the  purpose  for  which 
the  ground  was  obtained  and  the  building  erected ;  and 
it  establishes  beyond  all  doubt  the  alRrmative  of  the 
first  proposition,  that  the  property  in  question  was  held 
upon  trust  to  be  used  as  a  chapel  for  the  Scotch  Pres- 
byterian form  of  worship.  What  followed  the  opening 
of  the  chapel  is  in  conformity  with  this  view  of  the 
case»  and  is  strongly  confirmatory  of  it.  On  the  29th 
of  March  1803,  it  was  resolved  **  thatno  minister  receive 
a  call,  nor  be  appointed  a  pastor,  of  the  congregation, 
who  hath  not  been  licensed  to  preach  the  Gospel,  ac-* 
cording  to  the  regulations  observed  in  the  Established 
Church  of  Scotland^  There  is  also  in  the  minute-book 
an  entry,  of  the  24th  of  April  1807,  in  which  it  is  stated 
that  the  church  was  built  for  the  purpose  of  worship 
according  to  the  forms  and  ceremonies  of  the  Church  of 
Scotland^  as  by  law  established.  On  the  25th  of  Febru" 
ary  1811,  a  question  was  made  whether  there  should  be 
singing  before  and  after  the  service,  as  being  a  practice 

contrary 
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contrary  to  the  discipline  of  the  Church  of  Scotland;  and 
it  was  determined  that  there  should  not. 

In  answer  to  this,  the  evidence  on  behalf  of  the  De- 
fendants of  some  practices  said  to  be  contrary  to  the 
practice  of  the  Established  Church  of  Scotland^  but  not 
meeting  these  facts,  can  be  of  no  weight.  In  the  year 
1829,  Dr.  Blythe^  who  had  been  regularly  ordained  pas- 
tor by  the  Scotch  Presbytery  of  London^  died.  Mr.  Scotty 
having  been  elected  by  the  congregation,  according  to  the 
regulations,  application  was  made  to  the  Scotch  Presby- 
tery of  London^  in  the  usual  course,  to  moderate  his  call ; 
and,  upon  his  examination  for  that  purpose,  it  was  found 
that  his  tenets  were  not  in  conformity  with  the  doctrines 
of  the  Church  of  Scotland:  he  declined  to  sign  the 
confession  of  faith  of  the  Church  of  Scotland^  and  he 
accordingly  withdrew  and  resigned  his  claim  to  be 
pastor  of  the  church. 

No  opposition  appears  to  have  been  made  to  this 
decision  of  the  Scotch  Presbytery  of  London  ;  but,  on  the 
contrary,  measures  were  taken  to  procure  another  mi- 
nister, and  accordingly  several  licentiates  of  the  Church 
ot Scotland  were  invited  to  preach  as  probationers;  and 
a  party  in  the  congregation  having  requested  Mr.  Scott 
again  to  become  a  candidate,  he  was,  on  the  22d  of 
January  1831,  again  elected,  notwithstanding  the  remon- 
strances of  the  Scotch  Presbytery  of  London. 

The  consequence  of  this  was,  that  the  Presbytery  of 
Paisley  withdrew  their  licence  from  Mr.  Scott^  which 
sentence  was,  upon  appeal  to  the  General  Assembly 
of  the  Church  of  Scotland^  affirmed ;  and  all  ministers 
were  prohibited  from  employing  him  to  preach  in  their 
pulpits.  Mr.  Scotty  notwithstanding,  continued  to  offi- 
ciate 
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ciate  as  minister  until  the  month  of  December  1832,        1837. 
when  he  finally  withdrew.  M^I^^^^ 


Upon  the  whole,  it  appears  to  me  to  be  clear  that  the 
chapel  was  originally  built  and  the  lease  obtained  for 
the  purpose  of  worship  according  to  the  doctrine  and 
discipline  of  the  Scotch  Presbyterian  Church  ;  that  the 
chapel  continued  to  be  so  used,  for  upwards  of  thirty 
years ;  and  that  it  was,  therefore,  held  upon  trust  for  that 
porpose;  Craigdallie  v.  Aikman  (a),  Attorney^General  v. 
Pearson  (ft),  Foley  v.  Wontner.  (c) 

2.  The  next  point  is,  I  think,  equally  clear;  and 
in  fad  little,  if  any,  question  is  made  about  it.  The  se- 
cond election  of  Mr.  Scott^  unless  made  in  the  hope  that 
he  might  conform  to  the  confession  of  faith  of  the 
Church  of  Scotland  and  be  accepted  by  the  Presbytery, 
was  of  itself  a  breach  of  trust;  and  undoubtedly  the  con- 
tinning  to  receive  and  employ  him  as  minister,  after  his 
licence  had  been  withdrawn  by  the  sentence  of  the 
presbytery  of  Paidey^  and  that  sentence  affirmed  by  the 
General  Assembly,  was  a  direct  departure  from  the  trusts 
of  the  lease,  and  an  open  violation  of  the  laws  and  re- 
gulations of  the  29th  of  March  1803.  The  subsequent 
mode  of  providing  for  the  service  of  the  church,  and, 
above  all,  the  attempt  to  get  rid  of  the  laws  and  regu- 
lations of  the  29th  of  March  1803  by  the  resolution  of 
the  4th  oi  Naoember  1833,  were  further  violations  of  the 
same  trusts ;  and  the  issue  joined  by  the  Defendants  is, 
not  whether  the  present  be  or  be  not  a  departure  from 
the  system  of  the  Scotch  Presbyterian  Church,  but  whe- 
ther the  majority  of  the  congregation  have  not  a  right 

to 

(a)  1  Ditw^  l.y  and  2  Bligh^         (6)  3ilf>r. 553.;  seep. 418. 
589.  ic)  2  7.4-  IK  245. 
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^T^Y'^     done  so  by  the  resolution  of  the  4th  of  November  1833. 


V, 


iTCH£LL«  J  j^jjg^  assume  the  church  to  be  vacant ;  and,  in  this 
state  of  circumstances,  I  have  to  consider  according  to 
what  rule  the  election  or  appointment  of  a  minister  ought 
to  take  place.  For  this  purpose,  it  is  necessary  to  examine, 
not  only  the  original  trust  upon  which  the  lease  of  the 
building  was  held,  but  how  far  the  parties  to  the  reso* 
lutions  of  the  4th  of  November  1833  were  competent  to 
alter  such  trusts,  and  devote  the  lease  and  the  build- 
ing to  other  purposes. 

This  question  may  be  solved  without  precisely  defin- 
ing the  extent  of  the  power  of  altering  the  laws  and 
regulations  of  the  29th  of  March  1803,  as  defined  and 
restricted  by  the  ninth  of  those  regulations.  The  re- 
solution of  the  4th  of  November  1833  was  not  an 
attempt  to  alter  the  laws,  by  the  congregation  existing  as 
contemplated  by  the  laws  and  regulations,  (in  respect 
of  which,  all  pewholders  of  six  months  standing,  and 
being,  therefore,  members  of  the  congregation,  as  con- 
stituted by  those  laws  and  regulations,  would  have  a 
vote,  and  in  respect  of  which,  no  person  taking  a  seat 
after  the  church  had  become  vacant  —  a  period  which 
would  probably  be  dated  from  the  death  of  Dr.  Blythe 
in  September  1829  —  would  have  been  entitled  to  vote) ; 
but  it  was  the  resolution  of  a  meeting  of  persons,  call- 
ing themselves  the  congregation,  who,  from  the  course 
pursued  after  Mr.  Scolds  re-election  in  the  year  1831, 
must  have  compelled  many  of  the  congregation,  mem- 
bers of  the  church  of  Scotland^  to  withdraw,  and  com- 
prising probably  many  individuals  who  were  not  entitled 
to  vote  according  to  the  laws  and  regulations  which 
they  assumed  the  power  of  rescinding. 

If, 
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If,  however,  it  were  necessary  to  come  to  any  conclu- 
sion as  to  the  extent  of  the  power  of  altering  the  laws, 
possessed  by  persons  entitled  to  vote,  it  might  safely  be 
assumed  that  such  power  did  not  extend  to  altering  the 
fundamental  principles  upon  which  the  association  was 
formed,  and  destroying  the  trusts  upon  which  the  pro- 
perty was  held,  but  only  to  altering  the  laws  or  making 
new  laws,  so  far  as  might  be  consistent  with  such  prin- 
ciples and  trusts.  It  will  be  observed  that  the  object 
of  making  the  laws  and  regulations  is,  upon  the  proceed- 
ings stated  to  be  "for  preventing  feuds  and  controversies, 
and  preserving  order  and  unanimity  in  the  Scots*  Pres- 
byterian Church  or  Kirk  at  Woolwich**  I  am,  therefore, 
of  opinion  that  the  course  adopted  by  the  Defendants 
amounts  to  a  breach  of  trust,  (a) 


18S7. 
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3.  It  Still  remains  to  be  considered,  whether  the  Plain- 
tiffs are  entitled  to  be  relieved  against  such  a  breach  of 
trust,  in  a  suit  constituted  as  this  is. 

It  is  proved  that  the  Plaintifis  are  trustees  of  Mrs. 
Drakes  charity ;  and  that  one  of  them,  Mr.  Milltgan, 
was  an  elder;  and  that  they  are,  therefore,  trustees, 
though  the  lease  is  not  legally  vested  in  them.  It  i^ 
also  proved  that  both  of  them  were  pewholders  at  the 
time  when  the  wrong  was  committed,  and  had  done 
what  was  requisite  to  entitle  them  to  vote;  that  they 
were  entitled  to  all  the  privileges  of  members  of  the 
congregation ;  and  that  they  were,  therefore,  cestuis  que 
trust  of  the  property  in  question,  and  entitled  to  the 
assistance  of  this  Court,  to  enforce  the  due  execution  of 
trusts,  in  which  they  had  the  same  species  of  interest  as 

the 


{a)  AUomey'General  v.   Pearsoti,  5  Mer»  353. 
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the^  plaintifTs  had  in  the  cases  of  Davis  v.  Jenkins  (a), 
and  Foley  v.  Wontner.  {b)  Of  their  title  to  sue,  there- 
fore, I  have  no  doubt. 

What  then  are  the  objections  to  the  form  of  the  bill? 
The  other  cestuis  que  trust  are  those  members  of  the  con- 
gregation, who  at  the  time  of  the  wrong  committed  were, 
by  the  laws  and  regulations,  to  be  considered  as  entitled 
to  the  benefit  of  being  members,  and  who  are,  I  think, 
accurately  described,  in  this  bill,  as  persons  on  whose 
behalf  the  Plaintiffs  profess  to  sue.  The  object  of  the 
bill  is  for  the  common  benefit  of  all  such  persons,  ac- 
cording to  the  purpose  for  which  they  were  associated, 
and,  therefore,  within  the  rules  which  in  such  cases 
permit  bills  to  be  filed  by  some,  on  behalf  of  themselves 
and  others.  It  is  obvious,  besides,  that  in  no  other  way 
could  justice  be  obtained  for  the  injury  complained  oi. 
The  Defendants  allege  that  the  Plaintiffs,  not  having 
paid  their  rents,  are  not  now  pewholders,  and,  there- 
fore, have  no  interest.  That  they  were  entitled  how- 
ever at  the  time  when  the  wrong  was  committed  is 
proved ;  and  the  Defendants  cannot,  by  altering  the  form 
of  worship  used  in  the  chapel,  first  deprive  the  Plainti£& 
and  others,  in  part,  of  their  rights,  and  then  allege  such 
deprivation  as  a  legal  objection  to  their  title  to  sue. 

Upon  these  grounds  I  am  of  opinion,  that  the  Plain- 
tiffs are  entitled  to  the  decree  which  they  ask. 

I  think  the  Plaintiffs  ought  to  have  their  costs  out 
of  the  fund.  The  acts  which  have  rendered  this  suit 
necessary  being  the  acts  of  a  large  majority  of  the 
congregation,  I  cannot  throw  those  costs  upon  the  De- 
fendants ;  but  as  the  Defendants  have  all  concurred  in 
the  breach  of  trust,  I  do  not  think  them  entitled  to  their 
costs  out  of  the  fund. 


(a)  5  Vei,Sf  B.lSh 


{b)  iJ.^W.  245. 
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The  ATTORNEY-GENERAL  v.  CRADOCK.       JuJyia.  i8,i9. 

^HE  information  began  by  stating  the  substance  of  the  An  inrorm- 
will  of  mttiam  Hutckimon,  dated  the  13th  of  Sep-  "'•"  *"fi'*"' 

'  ''^     against  the 

tember  1693,  by  which  the  testator  devised  all  his  mes-  trustees  of 

suages  and  lands  in  Sireethead  and  Romaldkirkf  and  also  ^j^  ^^  ^^'' 

at  Craggj  together  with  the  almshouses  which  he  had  built  against  a  i>er- 

at  Bomaldiirkj  unto  the  persons  therein  named  (one  of  concert  with 

whom  was  Charles  WhiteU)  and  their  heirs,  in  trust  for  o"«  ^^  ***•  ^ 

trustees,  bad 

the  support  and  maintenance  of  six  poor  alms  people,  fraudulently 

and  for  buying  them  ffowns  and  clothes  to  keep  them  effected  the 

•^     o  °  *^  exchange  of  a 

warm  in  winter,  and  for  the  other  charitable  purposes  farm,  in  which 
for  the  benefit  of  the  poor  as  therein  mentioned ;    and  j^*^  ^^^ 
he  directed  that  the  rector  of  Jtomaldkirk,  for  the  time  jointly  inter- 

fifltfid   for  a 

being,  for  ever,  should  be  joined  with  the  before-men-  portion  of  the 

tioned  trustees,  as  one  of  the  trustees  and  ffovernors  of  charity  lands; 

.  °  praying  a  ge- 

the  said  almshouses  and  chanty.      Xne  testator,  then,   neral  account 

recitinfi:  that  he  had  caused  a  dwelling  house  in  the  town  ^^^^®  chanty 
®  °  estates, 

of  Bowes  to  be  fitted  up  as  a  school  house  for  the  an  appor- 
instruction  of  the  poor  children  of  that  parish,  devised  of^thJj^renu 

the  school  house,  together  with  his  farm  at  SUightholmej  among  the 

,    ,  ^    ,  i%  .,  «  .       .        different  cha^ 

and  also  a  rent  charge  of  51.  per  annum  for  ever,  issumg  ritable  objects, 

out  of  his  lands  called  Annamsj  to  his  friends  therein  »"«* » scheme, 

-  -     ,  ,._,  ^  -       and  praying 

named  (most  of  whom  were  dinerent  persons  from  the  also  that  the 

persons  appointed  trustees  of  the  other  charity),  upon   ^^^{if'Jf^j 
trust,  to  apply  the  rents  and  profits  in  paying  the  salary  dared  void, 
of  the  schoolmaster  and  usher,  and  otherwise  for  the  new\rurt"e 
instruction   of  the   poor   children  of  his  free    school  might  be  ap- 
at  Bowes  as  therein  mentioned ;   and  he  appointed  his  ^qq^^  of  the 

said  friends  to  be  the  trustees  and  governors  of  the  J^ustee  who 

^  had  so  acted, 

school.   To  this  in- 
formation a 
demurrer  for  multifiiriousness,  put  in  by  the  party  who  had  colluded  with  the  trus- 
tee ifi  the  exchange,  was  over-ruled. 
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school,  and  desired  that  Charles  Whitell,  or  his  heirs, 
should  always  be  one  of  such  trustees  and  governors,  as 
well  as  a  trustee  and  governor  of  the  almshouses.  The 
testator,  after  'disposing  of  his  other  Yorkshire  estates 
among  his  nephews  and  nieces,  and  giving  certain 
pecuniary  legacies  out  of  his  personal  estate,  declared 
that  the  residue  should  be  distributed  for  the  benefit  of 
his  almshouses  and  school,  and  among  his  kindred  and 
relations  who  were  legatees  of  his  northern  lands,  or 
the  monies  arising  from  the  sale  thereof,  as  to  his 
trustees  should  seem  fit. 


The  information  then  stated  that,  upon  the  death  of 
the  testator,  in  the  year  1698,  his  will  was  duly  proved 
by  certain  of  the  executors;  and  that  the  respective 
trustees  of  the  almshouses  and  free  school  accepted  the 
trusts ;  and  that  the  executors  who  proved  the  will,  and 
who  were  also  named  as  trustees  of  the  almshouses  and 
school  respectively,  applied  the  residuary  personal 
estate  in  the  purchase  of  other  lands  in  the  county  of 
Yorkf  under  the  direction  for  that  purpose  contained  in 
the  will,  as  an  addition  to  the  charity  estates ;  and  that 
the  charities  had  for  many  years  past,  and,  as  it  was 
alleged,  ever  since  the  testator's  decease,  been  managed 
as  one  trust,  and  the  respective  estates  and  funds  thereof 
been  mixed  together  indiscriminately,  and  the  rents  and 
profits  of  such  estates  and  funds  carried  to  one  common 
account,  and  applied  towards  the  support  of  both 
charities  together,  without  regard  to  the  distinct  interest 
of  each ;  and  that  for  many  years  past  the  same  persons 
had  been  trustees  of  both  the  charities  united  :  that  the 
charity  estates  had  at  various  times  been  very  irregularly 
dealt  with  by  the  trustees,  and  not  in  accordance  with 
the  testator's  will:  that  new  trustees  had  not  been 
from  time  to  time  duly  appointed ;  and  that  there  was 
considerable  difficulty  in  distinguishing  to  which  of  the 

charities 
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cbariues  the  several    estates    and   funds,  which  were 
subject  to  the  charitable  trusts,  respectively  belonged. 

The  information  further  stated  that,  by  indentures  of 

lease  and  release  and  appointment,  dated  respectively  the 

14th  and  15th  of  Jtily^  1810,  the  messuages  and  lands 

therein  particularly  described,  being  the  estates  belonging 

to  the  said  charities,  were  conveyed  to  and  vested  in 

certain  persons  therein  named  and  their  heirs,  as  trustees, 

opon  the  trusts  declared  by  the  testator's  will ;  and  that 

of  those  trustees  there  were  now  living  the  several 

persons  named  in  the  information  (and  among  others 

John  Headlam),  all  of  whom  claimed  to  be  trustees  of 

the  charity  estates  and  governors  of  the  charities ;  and 

that  the  Rev.  George  Price^  as  the  rector  of  the  parish  of 

Bomaldlrirkf  claimed  to  be,  and  had  always  acted  jointly 

with  them  as,  one  of  such  governors  and  trustees. 

The  information  further  stated  that  part  of  the  charity 
estates  consists  of  the  farm  of  Sleightholmej  containing 
aboat  eighty-five  acres,  which  farm  was,  in  the  year 
18S2,  in  the  occupation  of  Sheldon  Cradock  under  a 
kase  from  the  trustees  for  a  long  term  of  years  still  un- 
expired, and  at  a  very  low  annual  rent ;  and  that  another 
part  of  the  charity  estates  consists  of  a  farm,  called  the 
Charity  Pasture  farm,  containing  about  eighty-five  acres, 
together  with  forty-nine  sheepgates  on  the  uninclosed 
putof  Gf'/mon^moor ;  and  that  the  said  farm  and  sheep- 
gstes  were  in  the  year  1832,  and  for  several  previous 
yearsi  in  the  possession  of  a  yearly  tenant :  that  in  that 
year  Sheldon  Cradock  and  John  Headlam^  who  was  one 
of  the  trustees,  claimed  to  be  jointly  entitled  in  fee  simple 
to  a  farm  called  Pryrigg  in  the  parish  of  B&aoesj  contain- 
ing about  seventy-three  acres :  that  in  the  same  year 
Beadlam  claimed  to  be  entitled  in  fee  simple  to  certain 
'outll  parcels  of  land  at  Howl&wgill  in  the  parish  of 
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BaweSy  containing  about  six  acres;  and  that  Cradock  and 
Headlam  then  entered  into  a  plan  to  procure  from  the 
trustees  of  the  charity  estates  the  fee  simple  of  the  farm 
at  Sleightholme^  and  the  Charity  Pasture  farm  and  sheep- 
gates,  in  exchange  for  the  farm  called  Ptyriggj  and  the 
parcels  of  land  at  Hawlowgill ;  and  that  it  was  arranged 
between  them,  that  Cradock  should  retain  in  severalty 
the  farm  of  Sleightkolmej  whereof  he  was  then  tenant,  and 
that  Headlam  should  take  in  severalty  the  Charity  Pashire 
farm  and  sheepgates  :  that  some  proceedings  were  taken 
in  the  same  year  (1832),  in  order  to  effectuate  such 
exchange,  under  the  provisions  of  the  1  &  2  Geo,  4.  c.92.; 
and  that  for  that  purpose  valuations  of  the  lands  to  be 
exchanged  were  made;  but  that  such  valuations  were 
grossly  inaccurate,  and  that  the  lands  proposed  to  be 
taken  from  the  charities  were  considerably  more  valuable 
than  those  which  were  proposed  to  be  given  in  exchange 
to  the  charities;  and  that  the  exchange  was,  with  reference 
to  the  interests  of  the  charities,  a  very  improvident 
transaction :  that  several  of  the  trustees  refused  to 
give  it  their  sanction ;  and  that  the  valuation  was  never 
submitted  to  a  regular  meeting  of  the  trustees;  but  that 
nevertheless  Cradock  and  Headlam  caused  a  deed  of 
bargain  and  sale  and  exchange  of  the  lands  so  to  be 
given  and  taken  in  exchange,  to  be  prepared,  and  having 
themselves  executed  the  same,  they  procured  it  to  be 
executed  by  some  of  the  trustees:  that  the  deed  of 
bargain  and  sale  was  never  enrolled  in  the  Court  of 
Chancery,  pursuant  to  the  above-mentioned  act  of  par- 
liament, and  that  in  other  respects  the  provisions  of  that 
act  were  wholly  disregarded :  that  Cradock  and  Headlam 
nevertheless  insist  that  the  exchange  was  valid  and 
effectual;  and  that  Cradock  insists  that  he  is  now  the 
absolute  owner  of  Sleightkolmcy  and  is  no  longer  in  pos- 
session thereof  as  the  tenant  of  the  trustees,  and  he 
refuses,  with  the  concurrence  of  Headlam  and  others  of 

the 
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the  trustees,  to  pay  any  rent  to  the  trustees  for  the 
same:  that  Headlam  in  like  manner  insists  that  he  has 
become  the  absolute  owner  of  the  Charity  Pasture  farm 
and  sheepgates,  and  claims  the  rents  and  profits  thereof^ 
for  hb  own  sole  use. 


1837. 


The 

Attorn  ET- 

General 

V, 

Cbadock. 


The  information  further  stated  that  the  trustees  had 
never,  on  behalf  of  the  charities,  entered  into  possession 
or  receipt  of  the  rents ,  and   profits  of  the  lands  of 
Pfyrigg  and  Hawlowgilly  so  alleged  to  have  been  given  to 
them  in  exchange ;  and  that  for  many  years  prior  to  the 
last  appointment  of  trustees  in  the  year  1810,  the  charity 
estates  were  very  carelessly  managed;  and  that  the  par- 
ticulars thereof,  and  the  legal  title  thereto,  were  now 
involved  in  great  doubt  and  obscurity :  that  the  charity 
estates  bad  considerably  increased  in  value,  and  were 
likely  still  further  to  improve :  that  their  present  annual 
income  exceeded  290/.,  and  that  additional  allowances 
had  been,  from  time  to  time,  made  by  the  trustees,  as  well 
to  the  master  and  usher  of  the  school,  as  to  the  six  poor 
persons  inhabiting  the  almshouses;  but  that  doubts  were 
entertained  how  far  the  rents  and  profits  of  the  charity 
estates  had    been  applied  with  a  due  regard  to  the 
di&tinct  interests  of  each  of  the  charities. 


The  information  prayed  an  account  of  the  charity 
estates ;  a  reference  to  ascertain  whether  it  was  desirable 
that  the  two  charities  and  their  estates  should  continue 
onited  under  one  management,  and,  if  so,  then  to  ascer- 
tain in  what  proportions  the  rents  should  be  divided  be- 
tween them ;  and  a  scheme ;  that  it  might  be  declared, 
that  the  alleged  exchange  was  void,  and  that  Cradock  and 
Headlam  were  not  entitled  to  the  farm  o(  Sleightholme^ 
^\!titCharity  Pasture  farm  and  sheepgates  respectively; 
Aod  that  the  alleged  deed  of  bargain  and  sale  might  be 
c&noelled ;  that  Cradock  might  accoutit  for  the  rents  of 
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Sleightholme  under  his  lease ;  that  Headlam  and  Cradock 
might  be  severally  restrained  from  taking  possession  on 
their  sole  account  of  the  Charity  Pasture  farm ;  that 
Headlam  might  be  removed  from  being  a  trustee;  and 
that  new  trustees  might  be  appointed  in  his  room,  and  in 
the  room  of  such  of  the  other  trustees  as  were  dead* 


To  this  information,  Cradock  and  Headlam,  and  the 
other  trustees  under  the  indentures  of  Jtiy  1810  who 
were  living,  together  with  the  heiress  at  law  of  Charles 
fVhitelly  and  the  rector  of  JRomaldkirkf  were  made 
Defendants. 

The  Defendant  Cradock  demurred  to  the  information, 
for  multifariousness;  and  the  Vice-Chancellor  having 
allowed  the  demurrer,  an  appeal  was  presented  against 
his  Honor's  order. 


Mr.  Wigramj  Mr.  Richards,  and  Mr.  Smythe,  in  sup- 
port of  the  appeal. 

The  information  prays  that  the  estates  and  funds  be- 
longing to  the  charities  may  be  ascertained,  and  the 
income  properly  apportioned  between  the  two  trusts. 
That  object  cannot  be  attained  without  impeaching  the 
right  of  the  Defendant  Cradock  to  the  farm  of  Stcight- 
holme,  which  formed  a  part  of  those  estates,  and  to 
which,  according  to  the  statement  in  the  information,  he 
has  succeeded  in  acquiring  an  apparent  title  by  means  of 
an  exchange,  effected  in  concert  with,  and  through  the 
instrumentality  of  Headlam,  one  of  the  trustees.  Cra^ 
dock  having  thought  fit  to  mix  himself  up  in  the  trans- 
action with  Headlam,  and  having  obtained  a  colourable 
title  by  what  must  be  considered  as  a  breach  of  trust, 
has  made  himself  constructively  a  trustee;  and  he  is, 
therefore,  accountable  with  the  other  trustees  for  such 
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part  of  the  trust  property  as  may  now  be  in  his  posses- 
sion. Nor  does  it  lie  in  his  nioulh  to  take  advantage  of 
a  merely  technical  objection,  grounded  upon  his  own 
wroogful  act ;  more  especially  as  no  inconvenience  can 
result  to  the  charities  from  uniting  him  in  one  record 
with  the  other  Defendants.  Campbell  v.  Mackay  {a)  is 
a  direct  authority  for  the  frame  of  this  information. 


1887. 


The 

Attobvsy- 

Obn£bai. 

Cradock* 


Mr.  Jacob  and  Mr.  Bethellj  contrd. 

This  information  attempts  to  include  in  one  suit  mat- 
ters which  are  quite  distinct  and  heterogeneous.    It  asks 
an  account  of  the  estates  of  both  the  charities,  an  appor- 
tionment of  the  income  between  the  two,  and  a  scheme. 
It  seeks  moreover  to  inquire  into  and  rescind  a  trans- 
action, in  which  it  is  alleged  that  the  Defendant  Cradock, 
acting  in  concert  with  his  co^efendant  Headlam^  has 
acquired  part  of  the  charity  estates,  by  what,  as  regards 
Headlamj  must  be  considered  a  direct  breach  of  trust. 
The  latter  object  ought  to  have  been  made  the  subject 
of  a  separate  suit  against  those  two  Defendants  only. 
What  has  Cradock  to  do  with  the  nature  and  objects  of 
the  charities,  or  the  general  account  of  the  estates  ?  or 
why  should  he  be  involved  in  matters,  with  which,  in  any 
Ksolt,  he  can  have  no  concern,  and  in  which,  if  the 
exchange  now  challenged  be  eventually  upheld,  it  would 
he  most  unjust  that  he  should  be  involved  ?    The  argu- 
inent  is,  that  because  an  account  of  the  charity  estates 
^  sought,  all  persons  claiming  interests  in  those  estates, 
although  by  separate  and  independent  transactions,  must 
he  made  parties.     Such  a  course,  however,  is  contrary 
to  the  practice  of  the  Court,  and  would,  in  many  cases, 
^  attended    with   extreme  inconvenience   and  hard- 
ship. 


(a)  1  Afylne  ^  Craig,  €03* 
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ship.  Suppose  that  each  of  these  trustees  (and  there  are 
more  than  a  dozen  of  them)  had  entered  into  a  separate 
contract  with  some  third  party,  a  stranger,  for  the  sale 
of  a  distinct  portion  of  the  charity  estates,  can  it  be 
contended  that  all  these  contracts,  and  the  different  parties 
to  them,  ought  to  be  included  in  one  common  inform- 
ation ?  With  eleven  twelfths  of  such  an  information, 
each  of  the  purchasers  could  truly  say  he  had  no  concern. 
The  difficulty  and  injustice  would  be  still  greater,  if,  in 
addition  to  a  multitude  of  transactions,  with  all  but  one 
of  which  each  of  those  defendants  had  no  concern,  the 
suit  embraced  among  its  objects  a  general  account  of  the 
estates,  and  a  plan  for  the  future  administration  of  the 
charities.  Suppose  a  tenant  of  the  estate,  in  collusion 
with  one  of  the  trustees,  or  in  any  other  way,  to  have 
refused  for  a  long  time  to  pay  rent,  does  that  circum- 
stance furnish  a  reason  why  he  should  be  mixed  up  in 
a  suit,  the  main  objects  of  which  have  no  reference  what* 
ever  to  him  ?  The  doctrines,  as  well  as  the  decisions,  in 
Salvidge  v.  Hi/de  (a)  and  in  Saxton  v.  Davis  (i),  clearly 
shew  that  such  a  bill  cannot  be  supported.  Campbell  v. 
Mackay  has  no  application ;  for  the  convenience  in  that 
case  was  wholly  on  the  side  of  including  the  three  trust 
funds  (in  all  of  which  the  Plaintiffs  were  jointly  inter- 
ested) in  the  same  suit 


Mr.  Bichards^  in  reply,  submitted  that  the  language 
of  Lord  Eldon^  in  his  judgment  on  the  appeal  in  &/- 
vidge  V.  Hyde^  fully  justified  the  frame  of  this  inform- 
ation. His  Lordship  obviously  considered  that,  pro- 
videdaproper  case  were  made, — provided  the  purchaser 
were  inseparably  mixed  up  in  the  impeached  transaction 

with 


(«)  5  Mad.  138.  and  Jac.  151.  (^)  18  Vet.  72. 
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vrith  the  trustee,  the  case  against  both  might  be  united 
in  one  bill ;  and  such  a  case  was  made  here  against  the 
Defendant  Cradock. 
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lie  Lord  Chancellor  (after  stating  the  substance 
of  the  information). 

The  Defendant  Cradock  says,  that  he  is  improperly 
mixed  up  with  the  accounts  relative  to  the  other  pro- 
perty of  this  trust ;  and  that,  though  the  information 
states  a  case  against  him  which,  if  true,  might  entitle 
the  Attorney-General  to  sue  him  in  respect  of  the  pro- 
perty which  is  alleged  to  have  been  separated  from  the 
charity,  he  ought  not  to  be  made  a  party  to  a  suit,  the 
object  of  which  is  to  have  a  general  account  taken  of 
the  property  of  the  charity,  and  an  apportionment  of 
that  property  to  the  several  purposes  to  which  it  is 
allied  to  belong. 

The  first  point  to  be  determined  is,  whether  he  is  not 
so  involved  with  that  part  of  the  property  which  Head- 
lam  is  said  to  have  diverted  from  the  charity,  as  to 
make  it  impossible  to  proceed  against  Headlam^  witli 
respect  to  that  property,  without  joining  Cradock ;  and 
I  think  that,  under  the  circumstances  stated,  it  is  quite 
impossible  that  the  suit  could  be  prosecuted  in  the 
absence  of  Cradock.  The  alleged  breach  of  trust  con- 
sists in  Headlam  and  Cradock  diverting  an  estate,  subject 
to  charitable  purposes,  by  way  of  exchange  for  an  estate 
which  belonged  to  them  jointly.  The  exchange  com- 
plained of  is  one  transaction,  and  the  consideration  is 
property  in  which  they  were  jointly  interested. 

If 


Jvltf  19. 


9i 


CASES  IN  CHANCERY. 


1837. 


The 

Attorn  lY- 

Gknebal 

Cbadocc. 


If  tliat  be  so,  the  question  is,  whether  the  objection 
of  multirariousness  can  possibly  apply  ;  whether  a  party, 
who  has  been  implicated  with  a  trustee  in  a  breach  of 
trust,  as  to  part  of  the  property  which  is  the  subject  of 
the  information,  can  say  that,  in  order  to  accommodate 
him,  you  shall  sever  the  case  against  that  particular 
trustee,  from  the  case  against  the  trustees  generally.  In 
many  cases  it  would  be  utterly  impossible  so  to  proceed; 
for  if  you  are  bound  to  separate  that  part  in  which  the 
trustee  was  concerned  with  the  other  party,  you  may 
make  that  suit  defective  which  ought  to  be  instituted 
against  all  the  trustees  in  respect  of  the  whole  interest 
in  the  charity.  Now  this  suit  would  be  defective,  if 
that  part  which  relates  to  the  transaction  in  which 
Headlam  and  Cradock  were  together  concerned  were 
separated  from  the  rest,  the  object  being  to  have  an 
account  taken  of  the  whole  of  the  charity  property, 
and  an  apportionment  of  the  property  among  the  dif- 
ferent purposes  for  which  it  was  designed.  Any  thing 
more  inconvenient  than  having  against  Headlam  one 
suit  for  that  part  of  the  account  which  relates  to  the 
property  in  respect  of  which  Cradock  is  interested,  and 
another  suit  for  the  remainder,  there  could  not  well  be. 
It  is  obvious  that  that  would  be  a  most  inconvenient 
and  improper  mode  of  carrying  on  the  suit  Would  it 
ever  occur  to  any  one  to  file  one  bill  against  the  trustee 
for  one  part  of  the  transaction,  and  another  bill  for 
another  part  of  the  transaction  ? 


Then,  is  a  party  entitled  to  raise  this  objection  who 
has  made  himself,  by  uniting  with  the  trustee  in  a  breach 
of  trust,  part  and  parcel  of  the  transaction  ?  The  object 
of  the  rule  against  multifariousness  is  to  protect  a  De- 
fendant from  unnecessary  expense ;  but  it  would  be  a 
great  perversion  of  that  rule  if  it  were  to  impose  upon  the 
Plaintiffs^  and  all  the  other  Defendants,  the  expenses  of 

two 
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two  suits  instead  of  one.     The  object  of  the  suit  is  to        1837. 
establish  that  Cradock  has,  by  means  of  the  transaction     ^^rnT^ 
stated  in  the  mformation,  become  a  trustee  of  part  of    Attobnky- 
the  charity  estate.      Suppose  he  had  been  an  actual      ^^^^^^^ 
instead  of  a  constructive  trustee,  and  the  object  was  to      Cradock. 
have  accounts  taken,  and  an  administration  made  of  the 
whole  of  the  charity  property,  could  he  object  on  that 
groundi  that  he  was  a  trustee  only  of  a  part  of  the 
duurity  property,  and  that  he  could  not  be  made  a  party 
to  a  suit  relating  to  the  whole  ?     If  that  were  to  prevail, 
it  would  be  directly  agamst  the  decision  of  the  Vice- 
Chancellor,  which  I  a£Srmed,  in  CampbeU  v.  Mackay.  (a) 
There,  some  of  the  parties  were  trustees  of  part  only  of 
the  trust  property  m  question ;  but  the  trusts  were  so 
anited,  by  the  allegations  of  the  bill,  that  the  whole  was 
made  one  fund ;  and  first  the  Vice-Chancellor  and  after- 
wards my  self  were  of  opinion  that,  in  such  a  state  ofcir- 
camstances,  the  objection  of  multifariousness  could  not 
be  sustained.     If  that  be  so,  according  to  the  decision  in 
CfUHfbeU  V.  Mackay^  when  the  Defendant  is  a  trustee 
only  of  part,  but  which  pait  is  so  blended  with  the 
ranainder  as  to  make  it  improper  to  separate  it,  is 
greater  favour  to  be  shewn  to  a  person  who  becomes 
one  of  the  trustees  by  joining  with  another  trustee  in 
committing  a  breach  of  trust  ?   The  doctrine  of  multi- 
fi^ousness  would  be  carried  much  too  far  if  that  were  to 
be  the  case. 

That  would  have  been  the  opinion  which,  independ- 
^tlj  of  any  decision,  I  should  have  formed  upon  prin- 
ciple, and  upon  the  case  of  Campbell  v.  Mackay^  in  which 
both  his  Honor,  the  Vice-Chancellor,  and  myself  concur- 
i^  The  presentcase,however,is  almost  identical  with  &/- 
'^igt  V.  Hyde  (i),  not  according  to  the  facts  of  that  case, 

but 

(«)  1  Mffjine  4*  Citn^,60S.         (6)  5  Mad.  138.  and  Jac.  151. 
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but  according  to  the  fiicts  of  the  case  which  Lord  Eldon 
assumed  was  brought  before  him.  In  Salvidge  v.  Hyde 
there  was  not  such  a  union ;  there  was  a  distinct  case 
against  the  Defendant  Layings  who  was  alleged  to  have 
improperly  purchased  part  of  the  testator's  estate.  The 
Vice-Chancellor,  Sir  J.  Leachy  was  of  opinion  that  that 
of  itself  would  not  raise  the  objection  of  multifarious- 
ness, upon  the  ground  that  there  was  one  entire  object, 
namely,  the  administration  of  the  estate. 


When  the  case  came  before  Lord  Eldouy  he  did  not 
go  to  that  extent,  nor  did  he  concur  in  the  opinion  of  the 
Vice-Chancellor.  Ctdliford  was  a  trustee  who,  as  well 
as  Zjoyingf  was  alleged  to  have  purchased  part  of  the  trust 
estate.  It  was  there  argued,  at  the  bar,  that  the  land  sold 
to  Ctdliford  was  in  part  included  in  the  land  sold  to  Lay* 
ingf  so  that  the  purchases  were  necessarily  connected. 
The  parties  at  the  bar  were  driven  to  that  argument ; 
and  then  Lord  Eldon  says,  "  If  Ctdliford  purchased  for 
himself,  which  he  could  not  do,  and  then  Laying  bought 
of  him,  that  would  be  one  thing ;  but  what  charge  is 
there  in  the  bill  that  Laying  purchased  what  Culliford 
bought  ?  If  an  executor,  having  a  power  to  sell,  agrees 
to  sell  to  A.  B,j  can  a  bill  be  filed  against  him,  and  also 
for  a  general  administration  of  the  estate  ?  He  may 
have  made  infinitely  too  good  a  bargain  with  the  trustee 
to  sell,  one  that  the  Court  would  not  allow  to  stand ; 
but  that  is  no  ground  for  making  him  a  party  to  the 
general  administration.  The  case  must  depend  on  the 
charges  of  the  bill :  they  may  be  such  as  to  unite  per- 
sons who  are  ordinarily  disunited."  {a)  It  is  impossible 
to  misunderstand  what  Lord  Eldon  means.  He  says,  ia 
effect,  "  You  are  proceeding  against  Ctdliford.  If  the 
allegation  in  the  bill  connects  the  other  party  with  the 

purchase 

(a)  Jac.  155. 
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purchase  by  CuUifardj  I  don't  dispute  that  he  is  properly 
joined ;  but  here  is  a  failure  of  that  ground,  because 
the  bill  does  not  allege  any  connection  between  the  pur- 
chase by  CuUifbrd  and  the  purchase  by  lAzi/ing  .*"  and 
upon  that  ground,  obviously,  Lord  Eldon  decided  the 
case ;  namely,  because  the  two  purchases  were  not  con- 
nected* Now,  here  it  is  different ;  because  there  is  one 
property,  one  consideration,  and  it  is  obviously  impos- 
sible to  proceed  against  one  party  without  the  other. 
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I  consider,  therefore,  not  on  general  principles  only, 
but  on  the  distinct  authority  of  Lord  Eldofij  that  the 
objection  of  multifariousness  cannot  be  sustained.  The 
case  put  to  him  from  the  bar  in  Salvidge  v.  Hyde^  and 
on  which  he  observes,  was  as  nearly  as  possible  identical 
with  this*     The  demurrer  must  be  over-ruled,  (a) 

Order  reversed. 

(a)  See  Peane  v*  Heuntt,  7  iSSw.  471. 


SIMPSON  V.  Lord  HOWDEN. 


June  17.  23. 
Aug,  30. 


THE  Master  of  the  Rolls  having  over-ruled  a  general  There  is  do 
demurrer  to  the  bUl,  the  Defendant  (Lord  Hawden)  ^JjJg'S'"  ^ 
now  appealed.  ?^^r  a  ^^ 

*^*^  instrument  to 

The  be  delifered 

up,  on  the 

ground  of  illegality  which  appears  upon  the  face  of  the  instrument  itself. 

Daring  the  progress  of  a  railroad  bill  through  parliament,  the  promoters  of  the 

bill  agree  with  an  owner  of  land  on  the  intended  line,  that,  if  the  bill  shall  pass, 

dk^  will  endeavour,  in  the  next  session,  to  obtain  the  sanction  of  parliament  to  a 

deviation  of  the  line. 
Whether  such  an  agreement  is  legal,  qtuerc? 

Vol.  IIL  H 
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The  allegations  of  the  bill  are  stated  in  the  first 
volume  of  Mr.  KeerCs  Reports,  {a)  The  first  sentence  of 
the  witnessing  part  of  the  agreement  in  question  should, 
in  conformity  with  the  allegation  in  the  bill,  have  been 
stated  thus ;  viz.,  ^^  It  was  witnessed  that  Lord  Haaoden 
thereby  agreed  that,  on  condition  of  the  stipulations  and 
agreements  thereinafter  contained  being  observed  and 
performed,  he  did  thereby  withdraw  his  opposition  to 
the  bill,  and  give  his  assent  thereto." 


The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  agreement  was  against  public  policy,  and  void 
in  law ;  and  that  it  might  be  delivered  up  to  be  can- 
celled; and  that  the  Defendant  might,  in  the  mean 
time,  be  restrained  from  further  proceeding  at  law,  to 
enforce  payment  of  the  sum  of  5000^  before  mentioned ; 
and  that,  if  it  should,  for  any  reason,  appear  that  the 
agreement  was  consistent  with  public  policy,  and  that 
the  same  therefore  was  not  void,  and  ought  not  to  be 
delivered  up,  then  it  might  be  declared  that,  according 
to  the  true  intent  and  meaning  of  the  agreement,  the  sum 
of  5000/.  did  not  become  payable  to  the  Defendant, 
except  upon  such  portion  of  the  lands  as  was  described 
in  the  maps  and  plans  deposited  for  the  purposes  of  the 
act,  or  some  part  of  the  same,  being  taken  and  used  by  the 
railway  company,  and  by  way  of  additional  compensation 
above  the  purchase-money  to  be  paid  to  the  Defendant 
for  the  damage  which  his  lands  would  thereby  sustain  ; 
or  that  it  might  be  declared  that  the  condition  and 
stipulation  contained  in  the  agreement  for  the  payment  of 
the  sum  of  5000/.,  upon  any  other  construction  thereof, 
was  improperly  acquired  and  obtained  from  the  Plaintiffs; 
and  that  the  Defendant  might  be  thereupon  restrained 
from  proceeding  at  law  for  the  payment  of  the  sum  of 

5000/. 
(a)  Page  583. 
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5000/.  until  some  part  of  his  lands  described  in  the 
before-mentioned  maps  and  plans  should  have  been 
taken  and  used  by  the  company. 

The  general  line  of  argument  taken  in  the  Court 
below  was  also  adopted  on  the  appeal ;  but  it  was  further 
contended,  in  support  of  the  demurrer,  that  there  was 
DO  jurisdiction  in  equity  to  order  an  instrument  to  be 
delivered  up  upon  the  ground  of  its  illegality,  if  such 
illegality  appeared  on  the  face  of  the  instrument  itself.  ^ 

The  Solicitof'^Generalf  Mr.  Koe,  and  Mr.  Bethel!^  in 
support  of  the  demurrer. 

Sir  C  Wetherellj  Mr.  Wigram^  and  Mr  Wilbraham^  in 
support  of  the  bill. 
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This  was  an  £^peal  from  an  order  of  the  Master  of  the 
Rolls,  over-ruling  a  demurrer;  the  case,  therefore,  must 
depend  altogether  upon  the  statements  in  the  bill.  The 
bill  states  the  formation  of  a  company,  in  the  year  1835, 
for  the  purpose  of  making  a  railway,  to  be  called  ^^  The 
York  and  North  Midland  Railway  Company,"  to  which 
the  Plaintiffs  were  subscribers ;  that  the  proposed  rail- 
way, as  described  in  the  plans  deposited  according  to 
the  regulations  of  parliament,  passed  through  part  of 
the  Defendant's  lands  ;  that  afterwards,  and  when  it 
was  too  late  to  alter  the  line,  the  Defendant  expressed 
his  dissent,  and  subsequently  petitioned  the  House  of 
Commons  against  the  bill ;  and  that  thereupon  an 
agreement  was  entered  into  between  the  Defendant  and 
the  Plaintiffs,  in  their  individual  capacity,  dated  the  4th 
of  May  1836,  whereby  they  agreed,  in  consideration  of 

H  2  his 
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his  assenting  to  the  bill,  that  they  would  endeavour,  in 
the  next  session,  to  obtain  an  act  to  deviate  the  proposed 
line,  and  to  adopt  anotlier  line ;  and,  within  six  months 
after  the  passing  of  the  act,  pay  him  5000/.  towards 
compensation  for  damage  by  the  deviated  line;  and 
if  they  should  not  succeed,  in  the  following  session,  in 
getting  an  act  for  the  deviated  line,  then  to  pay  so  much 
more,  for  additional  compensation  for  the  original  line, 
as  certain  referees  should  award;  and  should  pay  100/. 
per  acre  for  all  land  taken  for  the  purposes  of  the  rail- 
way. The  bill  then  states  that  the  act  passed,  and  that 
it  was  provided  that  the  powers  of  taking  land  for  the 
purposes  of  the  act  should  cease,  if  not  exercised  within 
two  years.  It  then  states  that,  after  the  passing  of  the 
bill,  and  before  the  Company  had  taken  any  part  of 
Lord  Hctwden*s  land,  a  new  and  better  line  was  sug- 
gested to  them,  avoiding  all  Lord  Howden's  land ;  and 
that  they  had  presented  a  petition  to  parliament,  to 
enable  them  to  adopt  this  amended  line.  The  bill  then 
alleges  that  the  agreement  was  against  public  policy  and 
illegal,  and  that  it  was  not  intended  that  the  5000/. 
should  be  paid,  unless  some  damage  was  sustained; 
but  that  Lord  Howden^  nevertheless,  had  brought  an 
action  for  the  5000/.;  and  prays  that  the  agreement  may 
be  cancelled,  or.  that  it  may  be  declared  that  the  5000/. 
was  not  payable  unless  the  land  were  taken  ;  and  for  an 
injunction  to  restrain  Lord  H&mden  from  proceeding  in 
the  action. 


To  this  bill  a  general  demurrer  was  put  in ;  and  in 
support  of  it  the  argument  was,  first,  that  the  contract 
was  not  void,  as  being  illegal  or  against  public  policy, 
and  that  there  was  therefore  no  ground  for  interfering 
with  the  obligation  imposed  by  it;  or,  secondly,  if  it  be 
impeachable,  yet,  as  the  grounds  of  objection  to  it  ap- 
pear upon  the   face  of  the  contract  itself,  and  might 

there- 
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therefore  be  taken  advantage  of  at  law,  equity  ought 
not  to  interfere. 

The  Master  of  the  RoUs)  as  I  am  informed,  decided 
the  case,  and  over-ruled  the  demurrer,  upon  the  first 
point,  not  particularly  alluding  to  the  second. 

To  form  an  opinion  upon  the  first  point,  it  is  necessary 
to  analyse  the  contract*  It  is  an  agreement,  in  the  event 
of  the  bill  then  contemplated  passing,  and  the  railroad 
thereby  authorised  being  made,  to  pay  to  Lord  Howden 
a  certain  sum,  as  compensation  for  the  damage  his  pro- 
perty might  thereby  sustain.  To  make  such  arrange- 
ments before  similar  biUs  are  proposed  to  parliament  is 
much  in  the  usual  course,  and  is,  in  fact,  the  ground  of 
many  of  the  assents  given  to  the  passing  of  such  bills. 
In  that  there  is  not  anything  illegal ;  and  the  case  was 
not  put  upon  this  ground. 

Then,  as  to  the  bill  proposed  to  be  introduced  as  a 
substitute  for  that  first  intended  to  be  passed,  namely, 
the  bill  for  the  varied  line,  the  case  is  much  the  same. 
That,  too,  was  an  agreement  for  the  damage  which  in 
such  case  Lord  Howden  might  sustain,  and  in  that, 
taken  by  itself  there  would  not  be  any  thing  illegal.  The 
illegality,  however,  is  said  to  consist,  not  in  providing  for 
each  of  these  alternatives,  but  in  the  provision  that  the 
projectors  of  the  first  line,  and  those  who  were  to  advo- 
cate the  bill  for  carrying  it  into  effect,  should  use  their 
best  endeavours  to  procure  an  act  for  another  line,  and 
so  to  defeat  the  plan  proposed  by  the  bill  which  they 
were  seeking  to  have  passed  into  a  law.  Having  in 
contemplation  an  alteration  in  the  line,  it  cannot  be 
supposed  that  the  company  would  interfere  with  the 
lands  in  the  original  line ;  but  the  expectation  that  the 
original  line  would  be  followed,  might,  undoubtedly, 
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operate  upon  the  plans  of  individuals  dealing  with  their 
lands  in  that  line,  as  the  apparent  certainty  that  their 
lands  would  not  be  affected  by  the  proposed  railway 
might  operate  upon  the  plans  of  individuals  in  the 
neighbourhood  dealing  with  their  lands,  and,  amongst 
others,  of  those  having  lands  in  the  deviated  line.  Ifj 
however,  the  contract  grounded  upon  the  deviated  line 
had  not  been  entered  into  until  after  the  first  act  had 
passed,  the  same  inconvenience  might  have  arisen  to 
individuals,  and  yet  no  one  could  have  supposed  that 
such  a  contract,  made  at  that  time,  would  have  been 
illegal.  The  illegality  must,  therefore,  consist  in  this, 
that  it  operates  as  an  inducement  to  persons  applying 
to  parliament  for  certain  powers,  not  to  use  such  powers, 
but  to  endeavour  to  substitute  others  for  them,  by  a 
new  act,  at  a  subsequent  period.  Is  it,  in  short,  con- 
trary to  public  policy,  and  therefore  illegal,  that  persons 
should  apply  to  parliament  for  a  certain  object,  and  for 
certain  powers  to  carry  that  object  into  effect,  intending, 
at  a  future  period,  to  apply  for  other  powers  to  effect  the 
same  object  ?  But  as,  from  the  opinion  I  have  formed 
upon  the  other  point,  this  question  will  most  probably 
come  on  for  decision  in  another  court,  I  abstain  from 
pursuing  it  any  further. 


The  second  objection  to  the  bill  is,  that  the  illegality, 
if  any,  appearing  upon  the  face  of  the  contract,  is  cog- 
nisable at  law,  and  that  equity,  therefore,  ought  not  to 
interfere.  This  must  depend  upon  authority;  it  being 
alleged,  for  the  Defendant,  that  there  was  no  instance 
of  a  court  of  equity  having  entertained  jurisdiction  to 
order  an  instrument  to  be  delivered  up  and  cancelled, 
upon  the  ground  of  illegality,  which  appeared  upon  the 
face  of  it ;  and  in  which  case,  therefore,  there  was  no 
danger  that  the  lapse  of  time  might  deprive  the  party 
to  be  chai^ged  upon  it  of  the  means  of  defence. 

In 
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Id  Colman  v.  Sarrd  (a),  a  case  is  referred  to,  in  the 
argument,  as  having  been  then  recently  decided  by  Lord 
xyittr/icnD,  in  which  he  is  stated  to  have  held,  that,  where 
an  instrument  cannot  be  proceeded  upon  at  law,  there  is 
nogroand  to  come  into  equity  for  relief;  and  in  the  case 
o(Colman  v.  Sorrel  itself  his  lordship  dismissed  the  ori- 
ginal bill,  seeking  to  have  a  deed  delivered  up,  although, 
upon  a  cross  bill  seeking  a  performance  of  its  provi- 
sions, he  gave  the  parties  an  opportunity  of  trying  the 
question  of  illegal  consideration  at  law.  In  Franco  v. 
Bolton  (£),  Lord  Thurlaw  allowed  a  demurrer  to  a  bill 
to  set  aside  a  bond,  alleged  to  have  been  given  pro  turpi 
camoj  afier  a  verdict  for  the  obligee,  although  the[illega- 
lity  of  the  consideration  did  not  appear  upon  the  face  of 
the  bond.  In  Grcn/  v.  Mathias  (c),  a  bill  was  filed  to  set 
aside  a  bond  which  appeared,  upon  the  face  of  it,  to  have 
been  given  pro  turpi  causd.  The  question  of  juris- 
diction upon  that  ground  was  argued ;  and  Chief  Baron 
Macdmaldf  with  the  assent  of  the  three  other  Barons, 
dismissed  the  bill  with  costs,  not  professing  to  decide 
upon  the  question  of  jurisdiction,  but,  what  amounts  to 
the  same  thing,  that  in  such  a  case  a  court  of  equity 
ought  not  to  interfere ;  stating  that  the  Plaintiff  himself 
sieged  that  the  instrument  was  a  piece  of  waste  paper, 
&od  was  good  for  nothing,  upon  the  face  of  it ;  that, 
whenever  it  was  produced,  it  would  appear  to  be  good 
for  nothing,  the  Plaintiff  himself  alleging  that  he  had 
>n  irrefragable  defence  against  it.  This  is  a  very  dis- 
tinct authority  against  the  jurisdiction  contended  for 
by  the  Plainti£&.  The  cases  upon  the  Annuity  Acts, 
Byne  v.  Vivian  {d)^  Byne  v.  Potter  (^),  and  Bromley  v. 
H(Mand{g\   all   in  the  fifth  volume  of    Vesey^   and 

the 
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(c)  5  Fet.  jun.  28  6. 
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the  latter  case  reported,  upon  appeal,  in  the  seventh 
volume  of  Vesey  (a),  do  not  appear  to  me  to  be  ap- 
plicable to  the  present  case ;  for  in  none  of  them  did 
the  circumstance  which  created  the  invalidity  of  the 
transaction  appear  upon  the  face  of  the  deeds,  and  in 
none  of  them  were  the  objections  confined  to  defects 
in  the  memorial,  but  depended  upon  evidence  dehors, 
such  as  the  mode  of  paying  the  consideration,  of 
which  the  evidence  might,  at  a  future  time,  be  lost. 
In  the  latter  of  these  cases,  Bromley  v.  Hollandf  Lord 
Alvardey  expressed  great  doubt  as  to  the  jurisdiction, 
but  thought  himself  bound  by  the  prior  decision  of 
Byne  v.  Vivian,  When  the  same  case  came  before 
Lord  Eldon  (&),  he  expressed  a  similar  opinion  as  to 
the  jurisdiction,  but  supported  it,  in  that  case,  upon 
the  preceding  authorities,  and  by  suggesting  (c)  that,  by 
destroying  the  deed  and  giving  evidence  of  its  contents, 
the  variance  between  the  deed  and  the  memorial  might 
no  longer  appear.  He  also  refers  the  jurisdiction  to 
deliver  up  bills  and  notes  to  a  similar  ground,  viz.  that 
the  evidence  might  be  lost;  and  observes  (d)^  **  There 
is  considerable  difference  between  the  case  of  a  bill  of 
exchange  upon  which,  on  the  face  of  it,  there  can  be  no 
demand,  and  an  instrument  which,  upon  the  face  of  it, 
purports  to  affect  real  property ;  and  that  is  to  be  ap- 
plied in  some  measure  to  the  case  of  a  bill  without  a 
stamp ; "  and  he  again  says,  ^^  I  do  not  go  the  length 
that,  if  it  is  clear  that  no  use  can  be  made  of  the  instru- 
ment, that  is  ground  enough  for  the  equitable  juris- 
diction to  take  it  out  of  the  possession  of  the  party  who 
can  make  no  use  of  it  beneficial  to  himself."  (e)  In 
Jervis  v.  White  (g),  upon  a  motion  by  one  partner  to 

have 


(a)  Page  5. 

{b)  See  7  Ves.  16. 

(c)  Page  SO. 


id)  Page  SI. 
(e)  See  page  29. 
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have  a  bill  delivered  up  which  had  been  accepted  by 

the  other  partner  in  the  name  of  the  partnership,  there 

are  some  observations  of  Lord  £&2on  which  have  been 

sopposed  to  favour  the  jurisdiction  contended  for ;  but 

they  must  be  taken  with  reference  to  the  subject  he  was 

discossing^  and  the  circumstances  of  the  case,  which, 

as  stated  in  the  sixth  volume  of  Vesey  (a),  exhibit  a 

case  of  gross  fraud  in  the  formation  of  the  partnership, 

and,  therefore,  in  the  origin  of  the  legal  obligation 

against  which  protection  was  sought  by  the  bilU     In 

that  case,  there  could  be  no  doubt,  upon  that  statement, 

as  to  the  jurisdiction  of  this  Court.     So,  in  Ware  v. 

Horwood  (&),  the  &cts,  as  stated  in  the  tenth  volume  of 

Ve$ey  (c),  amounted  to  gross  fraud  in  the  origin  of  the 

transaction. 


18S7. 


Of  the  general  jurisdiction  of  this  Court,  therefore, 

there  could  be  no  doubt;  and  Lord  Eldon^  in  adverting 

to  the  general  question  of  jurisdiction,  is  so  far  from 

asserting  it  as  was  contended  for  by  the  Plaintiffs,  that 

be  refers  it  to  cases  in  which  the  legal  question  arises 

ioddentally,  or  in  which  <^  the  variety  and  multiplicity 

of  the  suits  that  might  be  brought  at  law  and  in  equity 

furnish  some  principle  in  equity,  of  which  the  Court 

will  take  advantage  for  the  purpose  of  deciding,  once  for 

all,  whether  the  securities  be  valid  or  not."  {d)    In  Hay^ 

wardv.  Dimsdale  (f),  the  deed  was  impeached,  upon  the 

ground  of  oppression,  and  because  it  was  executed  in 

contemplation  of  bankruptcy,  and  that  the  sum  stated 

in  it  was  not  what  was  supposed  to  be  due,  but  a  sum 

supposed  to  be  fully  equal  to  the  debt,  and  therefore 

inserted  as  a  security.     No  illegality  appeared  upon  the 

face 


(a)  Page  738. 

{b)  14  VeiJ2S.  I  tee  pp.  3S|  55. 

(c)  F^  S09. 
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face  of  the  deed^  and  many  of  the  grounds  upon  which 
it  was  impeached  were  purely  equitable.  The  demurrer, 
therefore,  was  necessarily  bad,  and  the  case  has  no  ap* 
plication  to  the  present.  It  is  to  be  observed,  as  to 
one  class  of  cases  generally  referred  to  upon  this  sub- 
ject, viz.,  bills  to  set  aside  annuities,  that  they  not  only 
depend  upon  facts  not  appearing  upon  the  face  of  the 
instrument,  but  that,  except  in  those  cases  in  which 
the  statute  gives  authority  to  set  aside  the  instrument, 
law  affords  a  very  inadequate  remedy ;  ibr,  first,  the  an- 
nuitant may  repeat  his  action  as  often  as  the  annuity 
becomes  payable,  and  if  the  invalidity  of  the  aimuity  be 
fully  established,  still  the  consideration  money  would 
remain  in  hands  which  ought  not  to  retain  it ;  and  by 
the  mode  in  which  courts  of  equity  deal  with  the  pay- 
ments on  account  of  the  annuity  as  against  the  con- 
sideration paid  for  it,  an  account  is  rabed  which  a 
court  of  equity  alone  can  properly  take.  It  is  not  a 
mere  declaration  of  the  illegality  of  the  instrument,  but 
it  involves  the  duty  of  restoring  the  parties,  as  nearly  as 
possible,  to  their  original  situation,  which  a  court  of 
equity  alone  can  effect  So,  the  cases  upon  policies  of 
insurance  always  represent  transactions,  which,  if  true^ 
would  afford  a  defence  to  an  action,  yet,  as  proceeding 
from  misrepresentation  or  fraudulent  suppression,  clearly 
give  jurisdiction  to  courts  of  equity ;  and,  in  these  cases 
also,  the  return  of  the  premium  would  be  to  be  arranged, 
if  such  cases  were  ever  brought  to  a  hearing,  of  which, 
however,  there  are  very  few  precedents.  In  Jackman  v. 
Mitchell  (a),  Sir  S.  Romilly  stated  that  there  was  no 
case  of  a  decree  for  delivering  up  a  bond  appearing 
upon  the  face  of  it  to  be  void,  and  referred  to  the  case  of 
Ryan  v.  Mackmath.  (i)  Lord  Eldon  did  not  controvert 
that  proposition,  but  said,  that  the  proposition  did  not 

arise, 

(a)  15  VcM.  581.;  see  p.  585.  {h)  9  Bro,  C.  C  15. 
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arise,  the  instrument  not  being  bad  upon  the  &ce  of  it, 
but  bad  only  as  it  might  be  proved  to  be  so  aliunde.  In 
HarrifigUm  v.  Du  Chastely  referred  to  by  Lord  Eldon 
in  Bromley  t.  Holland  {a)f  and  reported  in' a  note  in 
the  second  volume  of  Mr.  Sxvanston^s  Reports  (A),  the 
ill^ality  did  not  appear  upon  the  face  of  the  bond, 
and  the  corrupt  contract  was  not  between  the  obligor 
and  obligee ;  and,  upon  the  motion  for  the  injunction, 
the  Lord  Chancellor  expressed  doubts  whether  a  court 
of  law  could  relieve.  In  Law  v.  Lmw  (c),  the  Lord 
Chancellor  says,  *^  It  is  agreed  on  all  hands  that  this 
bond  is  good < at  law;  wherefore  the  representative  of 
the  obligor  is  obliged  to  come  hither  for  relief/' 


1887. 


I^  then,  there  be  no  case  in  which  this  jurisdiction  has 
been  exercised,  and  if  I  find  Lord  ThurlonDy  iu  the  case 
referred  to  in  Cdman  v.  SarreU  and  the  Court  of  Ex- 
chequer in  Gray  v.  Matkias,  deciding  against  it ;  Lord 
Ahankyf  in  Bromley  v.  Holland^  regretting  that  the  juris- 
diction had  been  assumed  in  the  cases  of  annuities ;  and 
Lord  Eldon^  in  the  same  case,  directly,  and  in  Ware  v. 
Horwood  inferentially,  disclaiming  the  jurisdiction  con- 
tended for ;  it  only  remains  to  be  considered,  whether 
any  such  cogent  reason  exists  in  the  present  case,  as  to 
make  it  my  duty  to  assume  the  jurisdiction,  and  so,  for 
the  first  time,  to  establish  a  precedent  for  it* 

Now,  I  find  no  fact  stated  in  this  bill  impeaching  the 
l^ali^  of  the  instrument,  beyond  what  appears  upon 
the  btce  of  the  instrument  If  there  should  be  a  decree 
for  the  Plaintifis,  it  would  be  merely  to  deliver  it  up — no 
consequential  relief,  no  account  to  be  taken,  no  pro- 
visbn  for  restoring  the  parties  to  their  original  po- 
sition.. 


(a)  7  Ves.  3. ;  see  p.  19. 

(b)  Page  1 58.  n. 


(r)  Cat.  Urn.  Tal.  140. 
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sition.  Whether  the  Defendant  proceed  in  the  action 
he  has  brought,  or  bring  another,  the  same  questions 
must  be  raised  and  decided  at  law  as  are  raised  in  the 
bill.  Why  should  a  court  of  equity, 'in  this  case, 
assume  to  itself  the  decision  of  a  mere  legal  question, 
contrary  to  its  usual  practice?  Would  it  do  so  if  a  bill 
were  filed  to  have  a  note  or  bill  delivered  up  drawn 
upon  unstamped  paper,  or  upon  a  wrong  stamp  ?  But 
what  would  be  the  consequence  of  retaining  such  a  bill  ? 
Unless  an  injunction  were  granted,  the  action  would 
proceed.  If  the  Plaintiff  at  law  were  to  recover,  it  can 
hardly  be  supposed  that  this  Court  would  restrain  ex- 
ecution, upon  its  own  opinion  of  a  point  of  law,  after  a 
court  of  law  had  decided  it  in  favour  of  the  demand. 
That  a  party  has  not  effectually  availed  himself  of  a 
defence  at  law,  or  that  a  court  of  law  has  erroneously 
decided  a  point  of  pure  law,  is  no  ground  for  equitable 
interference;  and  if  the  Defendants  at  law  obtain  a 
verdict,  and  the  illegality  of  the  instrument  be  thereby 
established,  the  whole  object  of  the  Plaintiffs  in  equity 
will  be  obtained.  Is  it,  then,  a  case  in  which  a  Court 
of  equity  will,  by  injunction,  restrain  further  proceed- 
ings in  the  action,  and  take  to  itself  the  exclusive  juris- 
diction over  this  legal  question?  I  apprehend  not;  for 
not  only  will  the  Court  wish,  in  some  way,  to  obtain  the 
opinion  of  a  court  of  law  upon  a  purely  legal  question, 
but,  by  permitting  the  action  to  proceed,  it  will  afford  to 
the  parties  the  most  speedy,  cheap,  and  satisfactory 
means  of  deciding  the  question  between  them. 


As  to  the  points  raised  by  the  bill,  whether,  in  the 
events  which  have  happened,  the  Plaintiff  in  equity  are 
liable  to  pay  the  5000^,  it  is  purely  a  question  of  con- 
struction, which  may  be  dealt  with  at  law  quite  as  well 
as  in  equity,  and  which,  therefore,  cannot  affect  the 
question  of  jurisdiction. 

In 
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In  the  absence,  therefore,  of  any  decision  in  favour        1857. 
of  the  jurisdiction  contended  for  by  the  Plaintiffs,  and      ^^^^^ 
with  the  authorities  against  it  to  which  I  have  referred,  v, 

and  seeing  no  benefit  which  can  arise,  in  this  or  any       Howden. 
other  such  case,  from  this  Court  assuming  the  juris- 
diction, I  am  of  opinion  that  the  demurrer  ought  to  be 
allowed. 


TAYLOR  and  Another  v.  SALMON  and  Another.  ♦     ^"^J  «^j^»>- 

TN  die  month  of  June  18S6,  the  Defendant  Salmon  Where  a 
entered  into  an  agreement  with  Lord  Dunally  for  against  whom 

a  lease  of  certain  mines  in  Ireland;  and  on  the  7th  of  *"  ^V^^  ^^^ 

a  8er|eant-at- 

January  1837  the  Plaintiffs  filed  their  bill,  stating  that  arms  has 
&/iPion  had  entered  into  the  agreement,  as  the  agent  and  "J!^  answer"' 
on  behalf  of  the  Plaintiffs,  and  praying  to  have  the  and  nonef/ 
benefit  of  the  agreement     To  this  bill  the  Defendant  y^^^  returned 

Salmon  filed  a  demurrer,    which,   on  arirument,   was  files  his  an- 

swer  and 
allowed,  with  liberty  to  amend;  and   on   the  14th  of  gets  the  com- 

Fdnnary  1837  the  bill  was  amended.  mon  order  for 

*^  clearing  his 

contempt  on 
The  time  for  answering  the  amended  bill,  according  to  costT^andrfic 
the  new  orders,  expired  on  the  18th  of  April  1837 ;  and  answer  is 
on  the  22d  of  April  a  warrant  was  taken  out  for  further  successfully 

time  to  answer :   on  the  same  day  an  attachment  was  excepted  to 

.^    for  insuffi- 
sealed  ciency,  the 

•  Ex  relatione  Mr.  Wakefield.  plaintiff  is  en. 

titled  to  take 
up  and  go  on  with  the  process  of  contempt  from  the  point  at  which  it  was  stopped 
by  the  order  for  clearing  the  contempt :  and  therefore  a  sequestration,  for  want  of 
ao  answer  to  the  exceptions,  Fued  out  immediately  on  the  defendant's  submitting 
to  answer  them,  and  a  consequential  order  to  take  the  bill  pro  confeato^  are  regular. 
Under  the  circumstances,  a  defendant  who  had  got  into  contempt  to  a  seques- 
tration for  want  of  an  answer,  and  against  whom  an  order  for  taking  the  bill  pro 
amfetto  had  been  obtained,  and  a  decree  made  accordingly,  was  allowed,  notwith* 
ftaindiDf,  upon  certain  terms,  and  upon  paying  the  costs  of  all  the  prior  proceedings, 
to  pat  in  an  answer,  with  a  view  to  the  cause  being  regularly  heard. 


no 
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sealed  against  the  Defendant  Salmon  for  want  of  an 
answer,  and  the  attachment  having  priority  to  the  war- 
rant, the  warrant  was  abandoned.  On  the  29th  of 
Aprilj  an  order  was  obtained  for  a  serjeant-at^rms. 
On  the  12th  of  May^  a  return  of  Non  est  inventus  was 
made  to  that  process,  and  on  the  same  day  the  answer 
was  filed.  On  the  13th  of  May^  the  Defendant  Salmon 
obtained  the  usual  order  for  clearing  his  contempt,  and 
paid  the  costs. 


Seventeen  exceptions  were  afterwards  taken  to  the 
answer,  and  on  the  2d  oi  June  the  Defendant  submitted 
to  answer  the  exceptions.  On  the  following  day  (the 
3d  of  June)j  the  Plaintiffs  obtained  an  order  for  a  se- 
questration, for  want  of  an  answer  to  the  exceptions, 
and,  on  the  6th  of  June^  an  order  to  take  the  bill  pro 
confesso.  The  Defendant,  on  the  7th  of  June  (the  order 
of  the  6th  of  June  not  having  been  drawn  up,  and  the 
Defendant  having  no  notice  of  it),  filed  his  answer  to 
the  exceptions ;  and,  on  the  8th  of  June^  the  order  to 
take  the  bill^ro  confessowas  drawn  up,  passed,  entered, 
and  served. 

An  application  was  made  to  the  Vice-Chancellor  to 
discharge  the  orders  for  a  sequestration,  and  for  taking 
the  bill  pro  confessoy  for  irregularity.  That  application 
was  refused  with  costs ;  and,  on  the  16th  of  Jtme^  an 
order  was  made  to  take  the  further  answer  ofi*  the  file 
with  costs. 


On  the  30th  of  June^  notice  was  given  that  the  Lord 
Chancellor  would  be  moved  to  discharge  the  orders  of  the 
3d,  6th,  and  1 6th  of  June^  respectively,  for  irregularity ; 
or  that  the  orders  of  the  6th  and  16th  of  June  might  be 
discharged  on  such  terms  as  the  Court  should  think  fit; 
or  that  the  order  of  the  6th  of  June  might  be  dis- 
charged. 
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charged,  and  the  Defendant  Salmon  be  at  liberty  to  file        1837. 
an  answer  to  the  exceptions. 

On  the  28th  of  July^  the  cause  was  heard  as  a  short 
caose^  and  the  Plaintiffs'  bill  read  as  confessed,  and  a 
decree  made.  On  the  29th  and  3 1st  of  JtJy,  the  motion 
was  made,  before  Uie  Lord  Chancellor,  by  Mr.  Wake- 
fdd  and  Mr.  Wray^  and  opposed  by  Mr.  Wigram  and 
Mr.  Lqftus  Wigram. 

The  Lord  Chancellor  held  that  the  proceedings 
had  been  regular ;  but,  at  the  same  time,  expressed  an 
opinion  that  the  Defendant  ought  to  be  allowed  to  put 
in  his  answer  to  the  exceptions,  and  directed  the  draught 
of  such  intended  answer  to  be  handed  over  to  the 
Plaintiffs'  solicitor. 

This  was  done,  and  certain  objections  in  writing  were 
made  thereto,  which  were  submitted  to,  and  the  draught 
altered  accordingly. 

On  the  10th  of  August^  the  matter  was  again  brought 
before  the  Lord  Chancellor ;  when  his  Lordship  ordered 
that  the  order  of  the  6th  oijune  should  be  discharged ; 
that  the  Defendant  Salmon  should  file  such  draught 
answer  within  a  week,  and  should  produce,  and  leave 
with  hb  clerk  in  court  for  the  usual  purposes,  the 
several  letters  and  papers  mentioned  in  that  and  in  his 
former  answer  to  be  in  his  possession ;  and  that,  if  the 
Plaintiff  should  except  to  the  further  answer,  and  such 
answer  be  held  insufficient,  the  Plaintiff  should  not  take 
up  the  old  process  of  contempt,  but  should  commence 
a  new  process  of  contempt;  and  that  the  Defendant 
should  consent  to  the  hearing  of  the  cause  being  ad- 
vanced as  soon  as  publication  should  have  passed,  and 

should. 
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should,  within  a  week,   pay  the  costs  of  the  several 
motions  so  ordered  to  be  paid,  and  of  this  application. 

No  express  notice  was  taken  of  the  decree,  and  no 
order  was  made  with  respect  to  the  costs  of  obtaining  it; 
but  the  decree,  which  rested  in  minutes,  although  men- 
tioned, was  treated  as  rendered  a  nullity  by  the  order 
now  made. 


Jan,  50. 
Nov,  15. 

When  an 
estate  is  li- 
mited to  such 
uses  as  a 
purchaser 
shall  appoint, 
and,  subject 
thereto,  to  the 
usual  uses  to 
bar  dower,  an 
appointment 
made  under 
the  power 
will,  in  equity, 
as  well  as  at 
law,  overreach 
any  judgments 
which  may,  in 
the  mean 
time,  have 
been  entered 
up  against 
the  purchaser; 
and  the  dr* 
curostance 
that  the  ao- 
pointee  takes 
with  notice  of 
the  judgments, 
will  mue  no 
difference  in 
this  respect. 


SKEELES  V.  SHEARLY. 

« 

"DY  indentures  of  lease  and  release  of  the  17th 
"^  and  18th  of  December  1819,  a  real  estate,  si- 
tuate at  BtilTs  CrosSf  in  the  parish  of  Enfield,  in  Mid^ 
dleseXf  was  conveyed  to  William  Cooky  his  heirs  and 
assigns,  to  hold  to  him,  his  heirs  and  assigns;  but 
nevertheless  to  the  use  and  behoof  of  such  person  or 
persons,  for  such  estate  or  estates,  either  absolute  or 
conditional,  with  or  without  power  of  revocation,  and 
subject  to,  by,  with,  or  under  such  other  powers, 
provisoes,  conditions,  and  declarations,  and  in  such 
manner,  in  all  respects,  as  Cooky  by  any  deed  or  deeds, 
writing  or  writings,  under  his  hand  and  seal,  attested  by 
two  or  more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  or  any  writing  in  the  nature  of  or 
purporting  to  be  his  last  will  and  testament,  or  any 
codicil  thereto,  to  be  by  him  signed,  sealed,  published, 
and  delivered  in  the  presence  of,  and  attested  by,  three 
or  more  credible  witnesses,  should  direct,  limits  or 
appoint,  convey,  devise,  or  otherwise  dispose  of  the 
same ;  and  in  default  of,  and  in  the  mean  time,  and 
until  such  direction,  limitation,  or  appointment,  convey- 
ance, devise,  or  other  disposition,  should  be  made,  and 

in 
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in  case  any  such  should  be  made,  then  as  to  and  con- 
cerning all  such  part  or  parts  as  should  not  be  appointed 
or  disposed  of  in  or  by  such  direction,  limitation,  or 
appointment,  conveyance,  devise,  or  other  disposition, 
or  pass  by  virtue  thereof,  to  the  use  of  Cook  and  his 
assigns  during  his  natural  life ;  with  remainder  to  the 
use  of  James  Bacoji^  his  executors,  administrators,  and 
assigns,  during  the  natural  life  of  Cook^  in  trust  for 
Cook  and  his  assigns,  and  to  be  conveyed  or  disposed 
of  as  he  or  they  should  direct  or  appoint ;  with  re- 
mainder to  the  use  of  Cook^  his  heirs  and  assigns,  for 
ever. 


IS37- 


Skeeles 

V. 

Shearly. 


In  the  month  of  May  1824,  Cordelia  Skeeles  lent  to 
Cook  the  sum  of  1000/. ;  for  the  repayment  of  which 
sum,  with  interest,  she  took  his  bond,  dated  the  1 0th  of 
May  1824*.  In  the  year  1828,  the  Plaintiff,  Sophia  Ann 
Skeeiesj  as  the  executrix  of  Cordelia  Skeeles^  brought  an 
action,  upon  the  boTi(l,  in  the  Court  of  King's  Bench, 
and  recovered  a  verdict  and  judgment  against  Cook^  for 
the  sum  of  12S0/.,  for  principal  and  interest*  The 
judgment  was  duly  entered  and  docketed,  and  was 
r^btered,  at  the  Middlesex  Registration  Office,  on  the 
22d  of  July  1828. 


By  indentures  of  lease  and  appointment  and  release, 
of  the  17th  and  19th  of  July  1830,  it  was  witnessed 
that  Cookf  by  force  of  the  powers  or  authorities  to  him 
for  that  purpose  given  or  limited  by  the  indentures  of  the 
17th  and  18th  of  December  1819,  did  direct,  limit,  and 
appoint,  convey,  and  otherwise  dispose  of  the  estate  in 
question,  to  the  use  of  the  Defendant,  William  Shearly, 
his  heirs  and  assigns,  for  ever ;  but  subject  to  the  pro- 
visoes thereinafter  expressed  ;  and  it  was  also  witnessed 
that  Cook  released  and  confirmed  the  same  estate  to 
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Shearly  and  his  heirs,  to  hold  unto  and  to  the  use  of 
Shearly^  his  heirs  and  assigns,  for  ever,  but  subject  to 
the  provisoes  thereinafter  expressed.  The  deed  of  ap- 
pointment and  release  contained,  amongst  other  things,  a 
proviso  for  the  reconveyance  of  the  premises  in  question, 
and  of  other  lands,  upon  payment  by  Cook  to  Shearly  of 
the  sum  of  4500/.  and  interest ;  and  a  proviso  that,  in 
case  of  non-payment,  Shearly  might  sell  the  premises;  and, 
further,  a  proviso  that  it  should  not  be  lawful  for  Cook^ 
his  heirs,  executors,  administrators,  or  assigns  at  any 
time  before  Jtdy  1835,  to  oblige  Shearly^  his  executors, 
administrators,  or  assigns,  to  receive  the  sum  of  4500/., 
or  any  part  of  it ;  and  a  proviso  that  in  case  that  sum 
should  not  be  paid  at  or  before  that  time,  then  it  should 
not  be  lawful  for  Cook^  at  any  time  before  July  1840,  to 
oblige  Shearly^  his  executors,  administrators,  or  assigns, 
to  receive  the  amount,  or  any  part  of  it.  The  sum  of 
3500/.,  part  of  the  sum  of  4500/.,  secured  by  the  last- 
mentioned  deeds,  was  tlie  amount  of  a  mortgage  upon 
other  lands,  which  had  been  previously  made  by  Cook 
to  other  parties,  and  which  was  now  transferred  to 
Shearly. 


In  the  month  of  November  1830,  the  Plaintiff  sued 
out  a  writ  of  elegit  upon  her  judgment;  and  on  the  22d 
of  November  1830,  the  sheriff  of  Middlesex  extended  a 
moiety  of  the  estate  in  question,  for  the  benefit  of  the 
Plaintiff,  but  did  not  deliver  actual  possession  to  her. 
The  Plaintiff  then  brought  an  action  of  ejectment 
against  the  tenant  in  possession,  for  the  purpose  of  re- 
covering actual  possession  of  the  lands  which  had  been 
extended.  This  ejectment  was  defended  by  Shearly^ 
as  landlord,  who  gave  in  evidence  the  deeds  of  the  17th 
and  19th  of  July  1830  at  the  trial;  and  thereupon,  the 

Plaintiff  was  nonsuited. 
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In  the  course  of  the  year  1830,  Cook  left  this  country,        1837. 
and  continued  from  thenceforward  to  reside  abroad. 


The  present  bill  was  filed  on  the  19th  of  January 
1833,  alleging  that  the  Plaintiff  had  discovered  that  the 
Defendant,  Shearly^  at  the  date  of  the  mortgage  deeds 
oijtdy  1830,  had  notice  of  the  debt  due  to  the  Plainti£^ 
and  of  the  judgment  which  she  had  recovered  against 
Cook*  The  bill  charged  not  only  that  Shearly  had  such 
notice,  but  also  that  it  was  understood  between  Cook 
and  Shearly  that  the  sum  of  1000/.,  which  was  advanced 
by  Shearly^  in  addition  to  the  sum  of  3500/.,  the  amount 
of  the  previous  mortgage,  should  be  applied  in  payment 
of  the  debt  due  to  the  Plaintiff;  and  that,  in  fact,  that 
sum  of  1000/L  was  not  paid  over  by  Shearly  to  Cook^  at 
or  previously  to  the  execution  of  the  mortgage  deeds  of 
July  1830,  but  was  retained  by  Shearly  for  the  purpose 
of  paying  the  Plaintiff's  debt.  The  bill  also  charged 
that,  in  case  it  should  appear  that  Shearly  was  en- 
tided  to  any  incumbrance  prior  to  the  Plaintiff's  lien 
by  virtue  of  her  judgment,  then  the  Plaintiff  was  en- 
tided  to  redeem  such  prior  incumbrance. 

The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  Plaintiff  had,  by  virtue  of  her  judgment,  a  lien 
or  charge  on  the  lands  prior  to  any  incumbrance  vested 
in  Shearly^  and  that  he  might  be  decreed  to  deliver  up 
to  the  Plaintiff  the  possession  of  such  part  of  the  lands 
as  had  been  extended,  and  might  be  restrained  from 
setting  up  any  legal  estate  to  defeat  the  Plaintiff's  title 
to  recover  in  any  action  of  ejectment ;  or,  in  case  the 
Court  should  be  of  opinion  that  Shearly  was  entitled 
to  any  incumbrance,  charge,  or  security  prior  to  the 
Plaintiff's  charge,  then  that  it  might  be  declared  that 
the  PUuntiff  was  entitled  to  redeem  every  such  prior 
charge. 

12  The 
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The  Defendant  Shearly^  by  his  answer,  denied  that, 
at  the  time  at  which  the  mortgage  to  him  was  executed, 
he  had  notice  of  the  Plaintiff's  debt,  or  of  her  bond,  or 
action,  or  judgment,  and  stated  that  the  sum  of  4500/L 
was  paid  over  by  him  (the  Defendant)  to  Cook^  for  his 
general  purposes,  and  for  no  others,  previously  to  the 
execution  of  the  mortgage.  The  fact  of  the  mortgage 
being  irredeemable  before  the  year  1835  did  not  appear 
upon  the  pleadings. 


There  was  some  evidence  on  the  part  of  the  Plaintiff 
to  shew  that  the  Defendant  iS&^ar^s  solicitor  had  notice, 
at  the  time  of  the  execution  of  the  mortgage,  of  the 
Plaintiff's  judgment;  and  that  the  1000/.  was  retained 
by  the  solicitor  to  satisfy  that  judgment. 

There  was  evidence,  however,  on  the  part  of  the 
Defendant  Shearly^  to  shew  that  the  1000/.  was  paid  by 
him  to  Cook. 


The  Vice- Chancellor  having,  at  the  hearing,  dismissed 
the  bill  with  costs  (a),  the  Plaintiff  now  appealed. 

Mr.  Wigram  and  Mr.  Stuart^  in  support  of  the  ap- 
peal. 

It  is  true  that  the  case  of  Doe  dem.  Wigan  v.  Jones  (Jb\ 
has  decided  that,  at  law,  the  lien  of  a  judgment  creditor 
is  defeated  by  the  subsequent  exercise  of  a  power  of 
appointment,  created  by  a  deed  of  a  prior  date  to  the 
judgment ;  and  that  that  case  has  been  adopted  by  the 
Vice-Chancellor  in  Tunstall  v.  Trappes  (c),  and  Eaton 
V.  Sanxter.  {d)     The  principle  upon  which  the  case  of 

Doe 


{a)  6  Sim.  155. 
(6)  10  B,  4*  C.  459. 


(c)  5  Sim,  286. 

(d)  6  Sim.  517. 
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Doe  dem.  Wigan  v.  Jones  was  decided  was,  that,  by  the 
power  of  appointment,  the  appointee  takes  as  if  his 
estate  had  been  limited  to  him  by  the  deed  creating  the 
power.  This  is,  however,  a  mere  arbitrary  and  anomalous 
technical  decision  at  the  common  law,  and,  if  followed 
out  to  its  full  extent,  would  produce  the  greatest  in- 
justice ;  for  not  only  would  it  over-reach  any  judgment 
creditor  who  might  even  be  in  possession  under  an  elegit, 
at  the  date  of  the  appointment,  but  it  would  defeat  all 
estates  which  the  donee  of  the  power  might  have  created 
by  conveyance ;  and  yet  it  has  long  been  firmly  settled 
that  all  contracts  and  conveyances  of  the  donee  are 
good  against  subsequent  appointees,  upon  the  principle 
that  a  man  shall  not  be  allowed  to  derogate  from  his 
own  grant,  or  make  a  fraudulent  use  of  the  rules  or 
principles  of  law.  On  this  ground  a  recovery  would 
always  let  in  prior  estates,  charges,  or  incumbrances, 
created  by  the  tenant  in  tail;  5  Cruisers  Digest^  432. 
3d  ed.,  2  Sugden  on  Pamers^  22.  25^  26.  87.,  Goddard 
V.  Complin  (a).  Beck  v.  Wekh  (A),  CapeFs  Case  [c\ 
Cholmlet^s  Case  (rf),  Doe  dem.  Mitchinson  v.  Carter  (e), 
Shee  y.  Hale  {g\  Garth  v.  Ersjield.  (h)  It  will  be  said, 
however,  that  a  judgment  recovered  against  a  debtor 
cannot  be  considered  as  the  debtor's  own  act,  and  that 
therefore  there  is  nothing  inconsistent  in  allowing  him 
to  defeat  it :  but  it  is  not  true  that  a  party  is  prevented 
from  defeating  his  own  acts  only ;  for,  in  the  case  of  a 
bankrupt  who  has  an  estate,  subject  to  a  power  of  ap- 
pointment exerciseable  by  himself,  the  conveyance  of 
the  estate  by  the  commissioners  is  not  a  voluntary  act 
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of  the  bankrupt,  but  yet  it  is  one  \¥hich  he  was  never 
allowed  to  defeat ;  Doe  dem.  Coleman  v.  Britain,  {a) 

At  ail  events,  a  party  who,  like  the  Defendant  Shearly^ 
takes  under  an  appointment,  with  notice  of  a  prior  judg- 
ment —  and  any  notice  is  sufficient  —  will  be  postponed 
to  that  judgment,  upon  the  common  principles  of  courts 
of  equity ;  Thomas  v.  Pledwell  (6),  Hine  v.  Dodd  (c), 
Ikwis  V.  The  Earl  of  Strathmore  (rf),  Taylor  v.  Sfib- 
bert,  {e)  A  purchaser  for  value  with  notice  is  in  no 
better  situation  than  a  voluntary  purchaser  or  appointee, 
who  would  be  a  trustee  for  the  creditors  of  the  grantor 
or  appointor. 

The  Plaintiff  is  entitled  to  redeem ;  for  the  Defendant 
has  not  stated,  in  his  answer,  that  the  mortgage  deed 
contained  a  clause  providing  that  the  estate  should  not 
be  redeemed  till  the  year  1835;  and  if  he  had  insisted 
upon  that  clause  by  his  answer,  it  would  be  very  doubtful 
whether  a  mortgagee  was  entitled  by  virtue  of  such  a 
clause  to  enter  into  possession  of  the  estate,  and  then 
to  tell  the  mortgagor  that  he  should  not,  for  ten  years, 
be  at  liberty  to  inquire  whether,  by  receipt  of  rents  and 
profits,  the  mortgage  debt  had  not  been  satisfied. 

The  Lord  Chancellor  expressed  an  opinion  that 
the  appeal  could  not  be  supported,  and  said  that  he 
would  not  trouble  the  counsel  for  the  Respondent  to 
argue  in  support  of  the  decree,  unless,  upon  looking 
into  the  cases  referred  to,  his  Ix)rdship  should  think  it 
necessary  so  to  do. 


Mr. 


(a)  2B.^  Aid,  93. 

(b)  7  Vin.  Ah.  63.  pi.  5. 

(c)  ^Atk.SLlS. 


(d)  16  Ves.^19. 

(e)  2  Ves.  jun.  437. 
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Mr.  Knight  and  Mr.  Bazalgette  were  to  hare  snp-        18S7. 
ported  the  decree.  ^"s^X^ 

V, 

— ^— — — — —  Shbaelt. 


7^  Lord  Chancellor.  ^^^^  15. 

In  this  case,  the  Plaintiff  is  a  judgment  creditor  of 
William  Cookj  and  as  such  claims  as  an  incumbrancer 
upon  the  estate  in  question,  as  first  incumbrancer;  and, 
if  not  to  be  considered  as  first  incumbrancer,  then,  as 
second  incumbrancer,  she  claims  to  redeem  a  mortgage 
vested  in  William  Shearly.  The  Plaintiff's  judgment  is 
of  the  date  of  the  22d  o{  July  1828.  In  November  1830 
she  sued  out  an  elegit^  and  the  bill  states  that,  having 
brought  an  ejectment  to  obtain  possession,  she  was  non- 
suited upon  production  of  Shearli/*s  mortgage,  which 
was  executed  in  July  1830. 

The  title  of  William  Cook  to  the  estate  in  question  is 
under  a  conveyance  of  December  1819,  by  which  the 
property  was  conveyed  to  him  and  his  heirs,  to  the  use 
of  such  persons,  and  for  such  estates,  and  in  such 
manner  as  he  should  by  deed  or  will  appoint,  and  sub- 
ject thereto,  and  in  default  thereof,  to  him  in  fee.  This 
power  he  executed  by  deeds  of  July  1830,  appointing 
the  estate  in  question  to  the  Defendant  William  Shearly^ 
in  fee,  subject  to  redemption  by  himself  upon  repayment 
of  4500/.;  of  which  3500/.  was  a  mortgage  before  charged 
upon  other  property,  and  1000/.  was  then  advanced  by 
Shearly. 

Two  points  were  made  by  the  bill :  first,  that  the 
Plaintiff's  judgment  was  a  lien  upon  the  property  prior 
to  Shearb/s :  secondly,  that  Shearly^  at  the  time  of  his 
mortgage,  had  notice  of  the  Plaintiff's  judgment ;  and 
that  the  1000/.  was  to  be  advanced  by  him  for  the  pur- 

I  4  pose 
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Skeeles 

V. 

Sheably. 


pose  of  discharging  the  Plaintiff's  debt ;  and  that  be 
did  not  pay  it  to  the  mortgagor,  but  retained  it  in 
order  to  pay  the  Plaintiff.  Upon  both  these  points  I 
concur  in  opinion  with  the  Vice- Chancellor,  and  think 
that  the  Plaintiff  has  no  such  title  as  she  contends  for. 


It  was  not  disputed  that,  at  law,  by  the  execution  of  the 
power,  the  estate  limited  in  default  of  its  being  executed 
ceased  and  was  defeated;  and  that  the  estates  limited  under 
the  power  took  effect  from  the  time  of  the  execution  of  the 
power,  in  the  same  manner  as  if  they  had  been  contained 
in  the  deed  creating  the  power,  and,  consequendy,  that 
the  estate  which  William  Cook  had  at  the  date  of  the 
judgment,  and  which  was  sought  to  be  recovered  in  the 
ejectment,  no  longer  existed  ;  and  that  the  effect  of  the 
elegit  was  therefore  defeated,  as  in  Doe  dem,  Wigan  v. 
Jones,  (a)  But  it  was  argued  that  this  was  not  so  in 
equity.  No  authority  was  cited  for  the  distinction ;  but  it 
was  argued  that  it  must  be  so,  because  a  person  claiming 
under  the  voluntary  execution  of  a  general  power  would 
hold  the  property,  in  equity,  as  assets  of  the  appointor, 
for  the  benefit  of  his  creditors ;  and  that  a  purchaser  for 
value,  with  notice,  is  in  the  same  situation  as  a  voluntary 
purchaser.  It  is  the  latter  part  of  the  proposition  which 
fails,  as  that  rule  does  not  apply  against  a  purchaser 
for  valuable  consideration,  although  taking  under  a 
voluntary  appointee :  George  v.  Milbanke.  (i)  It  then  was 
said  that  fines  and  recoveries  operated  to  give  effect  to 
charges  upon  the  tenant  in  tail ;  but  the  estate  in  this 
case  sought  to  be  affected  by  the  charge  is  not  the  estate 
of  the  party  from  whom  the  charge  is  due,  but  the 
estate  of  a  purchaser  for  value,  and  which  estate  never 
was  the  property  of  the  debtor.     The  Plaintiff  is  merely 

a  judg- 


es) 10  2?.  (j-  C.459. 


(A)  9  Ves,  190. 
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a  judgment  creditor,  without  any  lien  by  contract  or 
other  title  than  what  her  judgment  gives  her. 

As  to  the  second  point,  if  the  Plaintiff  has  no  lien 
upon  the  estate  created  by  the  appointment,  the  alleged 
notice  is  immaterial ;  but  it  seems  to  have  been  sup- 
posed by  the  bill  that  a  species  of  trust  was  created 
in  the  Plaintiff's  favour  as  to  the  1000/.  For  this  there 
is  no  pretence  ;  the  Plaintiff  was  no  party  to  the  trans- 
action, and  the  whole  4500/.  is  proved  to  have  been 
paid  by  Shearly ;  S500L  to  the  prior  mortgagees,  and 
1 000/.  to  the  solicitor  of  Cook.  It  is  quite  immaterial 
whether  it  was  the  object  of  borrowing  that  sum  that 
tbe  Plaintiff's  debt  should  be  paid  with  it.  lliere  was 
nothing  in  the  transaction  to  give  her  a  lien  upon  tlie 
property,  in  preference  to  the  mortgage  of  Shearly, 

Assuming  these  points  to  be  against  the  Plaintiff,  still 
she  is  a  judgment  creditor,  and  as  such,  the  bill  seeks  to 
redeem  Shearli/s  mortgage,  the  equity  of  redemption 
being  now,  under  the  appointment,  vested,  in  fee,  in  Wtl^ 
Ham  Cook :  but  this  view  of  the  case  is  met  by  the  pro- 
duction of  the  Defendant  Shcarli/s  mortgage  deeds,  by 
which  it  appears  that  his  mortgage  is  not  redeemable 
before  July  1835,  and  the  bill  was  filed  in  1833.  Every 
part,  therefore,  of  the  Plaintiff's  case  fails  ;  and  I  en- 
tirely concur  in  the  judgment  of  the  Vice- Chancellor, 
in  d'lsmissing  the  bill  with  costs ;  to  which  must  now  be 
added  the  costs  of  this  appeal. 


1837. 


SkE£L£8 
V. 

Shjbarly* 
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AUg,9y    lOyll. 

The  executors 
of  a  deceased 
trustee,  hav- 
ing admitted 
the  receipt  of 
assets  which 
would  have 
been  sufficient 
to  answer  a 
particular 
breach  of  trust 
committed  by 
their  testator, 
besides  his 
other  debts, 
held  charge- 
able with  the 
loss  occa- 
sioned by  such 
breach  of 
trust,  al- 
though thev 
had  paid  all 
his  debts  of 
which  they 
had  any 
knowledge 
out  of  the 
assets,  and 
had  distri- 
buted the 
whole  surplus 
among  his 
residuary 
legatees  many 
years  before, 
and  at  a 
time  when 
they  had  no 
notice  of  the 
breach  of 
trust,  or  of 
any  claim  in 
respect  of  it. 


KNATCHBULL  v.  FEARNHEAD. 

npmS  suit  was  instituted  in  the  year  1833,  by  per- 
sons interested  in  a  sum  of  5000/.,  which,  in  the 
year  1801,  had  been  vested  in  John  Bradshccm  and 
George  Sayer^  upon  certain  trusts  for  the  benefit  of  the 
children  of  the  late  Sir  Edward  Knatcfibull  by  Dame 
Mary  Knatchbidl  his  wife.  The  object  of  the  suit  was 
to  charge  the  personal  representatives  of  the  trustees, 
both  of  whom  were  dead,  with  the  loss  consequent  on 
a  breach  of  trust  which  they  were  alleged  to  have  com- 
mitted in  paying  over  the  trust  fund  to  the  late  Sir 
Edward  KnatchbulU  who  was  entitled  to  a  life  interest  in 
the  fund,  and  by  whom  it  had  never  been  replaced. 

The  acts  complained  of  as  constituting  the  breach  of 
trust  took  place  in  the  years  1801  and  1804  respect- 
ively. The  late  Sir  Edward  Ktiatc/ibuU  died  in  the 
month  of  September  1819,  leaving  ten  children  by 
Dame  Mary,  his  wife.  Two  of  those  children  after- 
wards died  under  age :  of  the  surviving  eight,  all  of 
whom  were  parties  to  the  suit,  some  as  Plaintiffs  and 
others  as  Defendants,  several  were  still  infants.  Sayevj 
one  of  the  trustees,  died  in  the  month  of  May  1814>9 
leaving  the  Defendants  Catherine  Sayer,  Nicholas  JR. 
Toke^  and  Edward  Cage  his  executrix  and  executors, 
who  duly  proved  his  will.  Bradshaw^  the  other  trustee, 
died  in  the  year  1823,  and  his  will  was  proved  by  the 
Defendants  Feamhead  and  Tipler.  (a) 

The 

(a)  From  the  pleadings  it  ap-  mistake,  and  it  was  stated  that 

peared  that  Bradshaw  died  in  the  Bradshaw  died  in  the  year  above 

lifetime  of  Sailer;  but  this  was  mentioned, 
admitted  at  the  bar  to  be  a 
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The  answer  of  the  Defendants,  the  personal  repre-        1837. 
sentatives  of  Sayer^  among  other  things,  stated,  that  -g^^^^^ 
their  testator  died  in  the  year  1814;  and  that  they  had  v, 

received  assets  of  his  estate  sufficient  to  pay  all  his   "^■^"*^°« 
debts  which  had  come  to  their  knowledge,  and  also  to 
answer  the  5000/.  in  question,  in  case  the  Court  should 
be  of  opinion  that  their  testator's  estate  was  liable  for 
the  same.     It  further  stated,  that  the  will  of  their  tes- 
tator, after  giving  divers  specific  and  pecuniary  legacies, 
bequeathed  the  residue  of  his  personal  estate  to  the 
I>efendants,  his  executrix  and  executors,  upon  trust,  to 
be  divided  among  all  his  children,  except  his  eldest 
son ;  and  that  they  had  paid  all  the  legacies,  and,  many 
years  ago  (a),  paid  and  divided  the  residue  of  the  per- 
sonal estate  among  the  residuary  legatees ;  and  chat  they 
had  not  any  fund  out  of  which  to  answer  any  demand 
which  might  be  established  by  the  Plaintifis  against  his 
estate.      The  same  Defendants  by  their  answer  also 
stated,  that  they  were  wholly  ignorant  of  the  existence 
of  any  such  trust  as  in  the  bill  alleged  until  the  year 
1830. 

By  the  Master's  report,  made  in  pursuance  of  the 
decree  pronounced  at  the  hearing  of  the  cause,  it  was, 
among  other  things,  found  that  a  sum  of  1612/.  16i., 
(being  part  of  the  trust  fund,)  which  in  the  year  1802 
bad  been  invested  in  the  purchase  of  2393/.  155.  W. 
3  per  cent,  consols,  in  the  joint  names  of  Sayer  and 
BradshaaDf  had  been  afterwards  sold  out,  under  a  power 
of  attorney  from  them,  on  the  1 1  th  of  February  1 804 ; 
and  that  the  produce  of  the  sale,  amounting  to  the  sum 
of  1328/.  1  \s.y  had  been,  by  their  authority,  paid  over  on 

the 

(a)  This  was  the  expression  to  the  time  at  which  the  De- 

Dsed  iQ  the  answer;  but  it  was  fendants  had  notice  of  the  breach 

admitted,  on  all  hands,  that  the  of  trust,  or  even  of  the  existence 

period  referred  to  was  anterior  of  the  trust  itself. 
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^^j^^^     the  same  day  to  the  account  of  Sir  Edward  KnatchlmlU 
Knatchbull   ^y  whom  it  had  been  applied  to  his  own  use. 

9. 

FfiAENHSAO.  ^  .  . 

Certam  exceptions  taken  to  the  Master's  report  by 
the  Defendants,  the  representatives  ofSayer^  having  been 
over-ruled,  the  cause  came  on  to  be  heard  at  the  Rolls, 
for  further  directions,  on  the  5th  oi  July  1836;  when  an 
order  was  made,  declaring,  among  other  things,  that  the 
respective  estates  of  Sayer  and  Bradshaw  were  liable  to 
make  good  the  sum  of  2393/.  1 5s.  ^d,  3  per  cent,  consols, 
together  with  the  dividends  which  would  have  accrued 
thereon  since  the  death  of  the  late  Sir  Edward  Knatck- 
bull;  and  the  Master  was  directed  to  ascertain  what,  at 
the  market  price  on  the  5th  of  July  1836,  (being  the  day 
of  the  date  of  the  order,)  would  be  sufficient  to  have 
purchased  the  same  amount  of  such  stock,  and  to  take 
an  account  of  the  dividends  which  would  have  accrued 
thereupon  from  the  day  of  Sir  Edward  KnatchbulTs 
death;  and  it  was  declared  that  the  Defendants,  the 
personal  representatives  of  Sayer,  having  admitted  as- 
sets, were  liable  to  make  good  such  sum  of  stock,  and 
the  dividends  in  respect  thereof;  without  prejudice  how- 
ever to  any  right  which  they  might  have,  upon  satisfy- 
ing the  claims  of  the  Plaintiffs  and  of  the  Defendants 
in  the  same  interest,  to  call  upon  the  other  Defendants, 
the  executors  of  Bradshaw^  for  contribution. 

A  petition  of  appeal,  presented  by  the  personal  re- 
presentatives of  Sayer  against  the  original  decree,  and 
also  against  the  order  made  on  the  exceptions  and  on 
further  directions,  having  come  on  to  be  heard, 

T7ie  Lord  Chancellor,  after  argument,  dismissed 
so  much  of  the  appeal  as  related  to  the  original  decree, 
and  to  the  order  over-ruling  the  Appellants'  exceptions. 
That  part  of  the  petition  which  appealed  against  the 

order 


CASES  IN  CHANCERY.  125 

order  on  further  directions  was  then  brought  on  for        1837. 

discussion,  when  several  points  were  raised  and  de-    J*^"^^^"*^^ 

Knatchbull 
bated,  which  it  is  not  material  to  report,  as  they  referred  v. 

exclusively  to  other  sums,  being  portions  of  the  trust    '^^**'"*a»« 

fond  which  had  never  been  invested  in  stock,  and  for 

the  loss  of  which  also  the  Appellants  had  been  declared 

answerable.      With   respect  to  those  sums,  the  Lord 

Chancellor  varied  the  order,  by  directing  a  number  of 

preliminary  inquiries. 

Sir  William  Hornet  Mr.  Monro^  and  Mr.  Purvis^  for 
the  Appellants,  then  submitted,  that,  with  respect  to 
the  sum  of  stock  which  the  Master's  report  found  to 
have  been  sold  out  by  the  trustees,  and  paid  over,  by 
their  authority,  to  the  late  Sir  Edward  Knaichlndl,  it 
would  be  extremely  hard  and  unjust  that  the  represent- 
atives of  Sayer  should  be  made  personally  responsible 
for  the  act  of  their  testator,  when  it  appeared  from  their 
answer,  and  was  not  disputed,  that  they  had  been  in 
total  ignorance  of  the  breach  of  trust  complained  of, 
and  indeed  of  the  existence  of  the  trust  itself,  until  after 
the  lapse  of  sixteen  years  from  the  death  of  their  tes- 
tator, and  of  eleven  years  from  the  death  of  Sir  Edward 
KnatchbuU;  and  when,  moreover,  as  they  had  sworn 
by  that  answer,  they  had,  many  years  ago,  in  the 
regular  discharge  of  their  duty  as  executors,  paid  off 
all  their  testator's  debts  of  which  they  had  any  know- 
ledge, and  distributed  the  surplus  of  his  personal  estate 
among  his  residuary  legatees,  and  had  not  now  a  single 
shilling  of  his  assets  in  their  hands  to  answer  the  claim 
set  up  against  them.  If,  under  such  circumstances, 
they  were  held  personally  liable,  an  executor  could 
never  safely  adminbter  his  testator's  estate,  except  un- 
der the  indemnity  afforded  by  a  decree  of  the  Court; 
and  yet,  if  he  insisted  upon  having  recourse  to  that 
iodenmity  in  a  case  where  he  had  no  notice  of  any 

doubtful 
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18S7.       doubtful  or  contingent  claim  to  justify  such  a  proceed- 
J"^^^^"^^.   inir,  he  would  do  so  at  the  risk  of  beinir  saddled  with 

Km4TCHBULL        ^  ^       o 

V,  the  costs.     For  these  reasons,  it  was  impossible  to  hold 

that  the  Appellants  had  been  guilty  of  any  devastamt 
with  which  they  ought  to  be  charged  in  a  court  of 
equity :  Hawkins  v.  Day  (a),  TTie  Governor  and  Com- 
pany of  Chelsea  Water  Works  v.  Cowper  (J),  Davis  v. 
BlackwelL  {c) 

The  Lord  Chancellor  said,  that,  where  an  exe- 
cutor passes  his  accounts  in  this  Court,  he  is  discharged 
from  further  liability,  and  the  creditor  is  left  to  his 
remedy  against  the  legatees ;  but,  if  he  pays  away  the 
residue  without  passing  his  accounts  in  Court,  he  does 
it  at  his  own  risk,  {d) 

The  Soticitor-Generalj  and  Mr.  Laoat^  contra^  were 
not  called  upon  to  argue  the  point. 

(a)  if  m^^  160.;  and  see  App.  {d)  See   Notman  v.  Baidry, 
803.  Blunts  ed.  6  Sim,  62 1 . ;  Richards  v.  Broume, 

(b)  1  Esp.  275.  3  Bhigh.  N.  C.  493. ;  March  r. 

(c)  9  Bing,  5.  JRusicU,  iuprh,  p.  3-1.;  and  Ram 

an  Assetij  cb.  41.  8.16. 
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ELLICOMBE  v.  GOMPERTZ.  Aug. 5,*. 

TTENRY  ISAAC,  by   his   will   dated  the  6th  of  Bcguestof  a 
-^i    August  1771,   which   was    duly   executed   and  ["^JforTe" 
attested  to  pass  freehold  estates  by  devise,  gave  and  testator's 
devised  all  his  freehold  and  copyhold  hereditaments,  ex-  ^  ^^^  Jf  *' 

cept  his  house  in  Magpie  AUey.  London,  and  his  estates  I*^^^y  at 
V  -&-r  jf»  twenty-five, 

in  the  parish  of  Walthamstam,  to  Joseph  Martin,  Ebenezer  for  life;  and, 
BUickvoeU^  and  Joseph  Gompertz,  and  their  heirs,  to  the  *? ^'^Jn'S? 
use  of  his  son  Isaac  Isaac,  for  life,  with  remainder  to  he  shall  have  a 
the  use  of  trustees  to  preserve  contingent  remainders ;  JJJJ^jn  twenty- 
remainder  to  the  use  of  the  first  son  of  the  body  of  one,  then  for 
,          -               ji«i»            1          'I'M                •  •'^ch  son  of 
Isoiu:  Isaac,  and  his  heirs  male ;  with  similar  remain*  ^.^  ^ho  shall 

ders  to  the  use  of  the  second  and  other  sons  of  the  ^"'  nttsin 

twenty-one, 
said  Isaac  Isaac,  and  the  heirs  male  of  their  respective  absolutely; 

bodies;   remainder   to  the  use  of  his   (the  testator's)  ofsJcVsoS 
nephew,  the  said  Joseph  Gompertz,  his  heirs  and  assigns  ^.,  and  after 
for  ever.     The  testator  also  devised  his  house  in  Magpie  ^^^^  ^  *  ^' 
Attof,  together  with  the  furniture  therein,  to  the  same  trust  for  the 
trustees,  upon  trust  to  permit  his  said  son  Isaac  Isaac  grandson,  J^ 

during  ^^^  «>"  ^^ 

^  Isaac,  Bt 
twen^-five,  for  life;  and  after  the  death  of  /.,  in  case  he  shall  have  a  son  who 
shall  attain  twenty-one,  then  to  such  son  of  J.  who  shall  first  attain  twenty-one, 
absolutely ;  with  the  like  limitations  successively  in  favour  of  any  other  grandsons, 
sons  of  /mot,  born  in  the  testator's  life-time,  and  their  respective  sons  first  attaining 
twenty-one ;  and  in  default  of  a  son  of  any  such  grandson  attaining  twenty-one, 
then  upon  trust  for  any  son  o^ Isaac,  bom  after  the  testator's  decease,  who  shall  first 
attain  twenty-one,  absolutely ;  and  in  case  no  son  of  any  son  of  the  testator's  son 
Isaac,  then  born,  or  thereafter  to  be  born  in  the  testator's  life-time,  nor  any  son 
of  his  son  Isaac,  born  after  his  decease,  shall  live  to  attain  twenty-one,  then  from 
and  immediately  after  the  decease  of  all  the  sons  and  erandsons  of  his  son  Isaac, 
upon  trust  for  the  testator's  nephew,  G.,  for  life ;  and  upon  the  decease  of  his 
nephew,  G.,  in  case  he  shall  have  a  son  who  shall  live  to  the  age  of  twenty-one, 
then  upon  trust  for  such  son  who  shall  first  attain  twenty-one,  absolutely. 

Held,  upon  the  whole  context  of  the  will,  that  the  words  *<  after  the  decease  of 
all  the  sons  and  grandsons,"  must  be  read  as  if  they  had  been  *^  after  the  dec^e 
of  all  the  aforesaid,**  or  "  all  such  sons  and  grandsons  ;*'  and  that  the  limitation 
over  in  favour  of  the  first  son  of  G,  attaining  twenty-one,  was  therefore  not  too 
remote. 
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during  his  life,  and  after  his  decease,  his  (the  testator's) 
son,  Hyam  Isaac^  during  his  life,  to  possess  and  enjoy  the 
same ;  and  after  the  decease  of  the  survivor  of  his  said 
sons,  then  upon  trust  to  convey  and  assign  the  bouse 
and  premises  to  his  nephew,  the  said  Joseph  Gompertz^ 
to  his  own  absolute  use  in  fee.  He  directed  that  all  re- 
served rents,  and  all  charges  and  demands  payable  out 
of  or  chargeable  on  the  same  during  the  lives  of  his  sons, 
Isaac  Isaac  and  Hyam  Isaacy  should  be  paid  by  his 
trustees  from  time  to  time  out  of  the  residuum  of  his 
estate,  or  the  income  thereof,  except  the  land  tax. 


And  as  to  his  house,  garden,  and  lands  at  Waltham- 
stoWy  and  all  other  his  estates  in  that  parish,  the  testator 
gave,  devised,  and  bequeathed  the  same  unto  the  said 
trustees,  their  heirs,  executors,  administrators,  and  as- 
signs respectively,  upon  trust  to  sell  and  dispose  thereof 
respectively  for  the  best  price.  And  he  also  directed 
that  his  pictures,  bronzes,  and  prints,  should  be  sold 
by  his  said  trustees ;  and  that  the  proceeds  of  such 
sales  of  his  estates  at  Walthamstcywy  and  of  his  pictures, 
bronzes,  and  prints,  and  also  the  said  premises,  till  sold, 
should  be  considered  as  part  of  the  residuum  of  his  per- 
sonal estate,  and  be  subject  to  the  trusts  and  purposes 
thereinafter  by  him  directed  concerning  such  residuum. 


All  the  residue  and  remainder  of  his  personal  estate, 
of  what  nature  or  kind  soever,  he  bequeathed  unto 
the  said  Joseph  Martin^  Ebenezer  BlackmeUi  and  Joseph 
Gompertz,  whom  he  appointed  the  joint  executors  of  his 
will,  and  to  their  executors,  administrators,  and  as- 
signs, upon  trust,  as  soon  as  conveniently  might  be 
after  his  decease,  to  pay  thereout  all  his  debts  and 
funeral  expenses,  and  upon  further  trust  to  pay  and 
satisfy  a  great  number  of  pecuniary  legacies  and  an- 
nuities to  the  different  persons  and  charitable  objects 
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therein  specified,  and  among  others  the  following;  to 
his  son  Hyam  a  legacy  of  300/.,  and  to  his  son  Isaac  a 
legacy  of  500/.;  a  sum  of  2000/.  to  be  applied  by  his 
trustees  towards  paying  off  and  compounding  all  the 
just  debts  which  Hyam  might  owe  at  his  (the  testator's) 
decease,  his  intention  being  that  Hyam  might  be  set 
clear  in  the  world;  to  Hyam^  for  his  maintenance  and 
support  during  his  life,  an  annuity  of  400/.  to  be  paid 
into  his  own  hands,  or  to  his  order,  by  monthly  pay- 
ments ;  to  Isaacy  during  his  life,  an  annuity  of  1 100/.  by 
half-yearly  payments ;  to  the  wife  of  Isaacy  after  her  hus- 
band's decease,  and  during  her  widowhood,  an  annuity 
of  500/.  for  the  support  and  maintenance  of  herself  and 
her  children,  and  if  she  should  marry  again,  then  for 
the  maintenance  and  education   of  the  children  until 
they  should  attain  twenty-five ;  to  each  of  the  sons  of 
Isaac  who  should  be  living  at  the  testator's  decease 
2000/L,  on  their  respectively  attaining  the  age  of  twenty- 
five;  and  to  each  of  the  daughters  of  Isaac  the  like  sum 
of  2000/*  at  twenty-one  or  marriage* 
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The  will  then  proceeded  as  follows :  —  **  And  as  for 
and  concerning  such  part  of  the  said  residuum  of  my 
personal  estate  as  my  said  executors  and  trustees  shall 
not  deem  necessary  to  appropriate  and  set  apart  to 
answer  the  several  trusts  and  purposes  aforesaid;  and 
also  all  such  part  of  my  said  personal  estate  as  shall  be 
so  appropriated  and  set  apart,  when  and  as  the  respective 
trusts  hereby  declared  concerning  the  same  shall  cease, 
determine,  or  be  performed ;  and  also  all  the  annual  in- 
terest, dividends,  profits,  and  produce  of  my  said  per- 
sonal estate  which  shall  be  set  apart  and  appropriated 
as  aforesaid,  over  and  above  what  will  be  sufficient  to 
make  good,  answer,  and  pay  the  several  and  respective 
payments  hereinbefore  charged  thereupon,  and  made 
payable  thereout,  I  hereby  will  and  direct  that  my  said 
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executors  shall  from  time  to  time  lay  out  and  invest  the 
same,  and  also  all  the  annual  interest,  dividends,  profits, 
and  produce  from  time  to  time  to  arise,  be  had,  made, 
and  received  in  respect  thereof,  in  some  one  or  more  of 
the  public  funds,  to  accumulate  until  my  grandson 
Benjamin  IsaaCy  the  eldest  son  of  my  said  son  Isaac 
IsaaCf  shall  have  attained  his  age  of  twenty-five  years ; 
and  from  and  immediately  after  my  said  grandson  Ben^ 
jamin  Isaac  shall  have  attained  his  age  of  twenty-five 
years,  then  my  said  trustees  shall,  and  I  do  hereby  so 
direct,  from  time  to  time  pay  unto  my  said  grandson 
Benjamin  Isaac^  for  and  during  the  term  of  his  natural 
life,  the  whole  interest,  dividends,  and  income  of  the 
said  residuum  of  my  personal  estate  not  before  disposed 
of,  and  of  all  the  increase,  accumulations,  and  improve- 
ments thereof  from  time  to  time  happened  and  happen- 
ing, to  and  for  his  own  proper  use  and  benefit.  And 
from  and  after  the  decease  of  my  said  grandson  JB^n- 
jamin  Isaac^  in  case  he  shall  have  a  son  who  shall  live 
to  attain  the  age  of  twenty-one  years,  then  I  do  hereby 
order  and  direct,  that  my  said  trustees  shall  pay  and 
transfer  unto  the  son  of  my  said  grandson  Benjamin 
IsaaCf  who  shall  first  attain  the  age  of  twenty-one  years, 
and  his  executors,  administrators,  and  assigns,  all  the 
residuum  of  my  personal  estate,  and  all  the  increase, 
accumulations,  and  improvements  thereof,  and  additions 
thereto,  in  any  manner  and  by  any  means  or  accident 
whatsoever,  to  and  for  his  and  their  own  proper  use  and 
benefit ;  subject,  however,  to  and  chargeable  with  the 
several  trusts  and  payments  by  this  my  will  created, 
reposed  in,  and  directed  to  be  paid  by  my  said  trustees 
and  executors,  or  such  of  them  as  shall  be  then  existing 
unperformed  and  unpaid,  and  in  such  manner  as  my 
said  trustees  and  executors  shall  think  proper  for  se- 
curing the  due  performance  thereof.  And  I  do  hereby 
authorise  and  desire  my  said  trustees  to  use  and  apply, 
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from  time  to  time,  so  much  and  such  part  of  the  divi- 
dends, interest,  and  profits  of  the  said  residuum  of  my 
said  personal  estate,  as  they  shall  think  fit,  for  and 
towards  the  maintenance  and  education  of  the  son  of  my 
said  grandson  Benjamin  IsaaCy  who,  for  the  time  being, 
shall  be  the  son  next  entitled  in  contingency  to  the  said 
whole  residuum  of  my  said  personal  estate,  until  he  shall 
attain  his  said  age  of  twenty-one  years.  And  in  case 
my  said  grandson,  Benjamin  IsaaCf  shall  have  no  son 
who  shall  live  to  attain  the  age  of  twenty-one  years, 
then  and  in  such  case,  from  and  after  the  death  of  my 
said  grandson  Benjamin  Isaac  without  having  a  son 
who  shall  live  to  attain  the  age  of  twenty-one  years,  I 
do  hereby  will  and  direct  my  said  trustees,  from  time  to 
time,  to  pay  and  apply  all  the  dividends,  interest,  and 
profits  of  the  said  residuum  of  my  said  personal  estate, 
and  of  all  the  increase,  accumulations,  and  improve- 
ments thereof,  and  additions  thereto,  in  anywise  what- 
soever, unto  my  grandson  Joseph  Isaac j  at  the  age  of 
twenty-five  years,  for  and  during  the  term  of  his  natural 
life,  to  and  for  his  own  use  and  benefit ;  and  from  and 
after  the  decease  of  my  said  grandson  Joseph  Isaac,  in 
case  he  shall  have  a  son  who  shall  live  to  attain  the  age 
of  twenty-one  years,  then  I  do  hereby  order  and  direct 
my  said  trustees  to  pay  and  transfer  unto  the  son  of 
my  said  grandson  Joseph  Isaac  who  shall  first  attain  the 
age  of  twenty-one  years,  and  his  executors,  adminis- 
trators, and  assigns,  all  the  said  residuum  of  my  said 
personal  estate,  and  all  the  interest,  accumulations,  and 
improvements  thereof,  and  additions  thereto,  in  any 
manner  and  by  any  means  or  accident  whatsoever,  to 
and  for  his  and  their  own  proper  use  and  benefit ;  sub- 
ject, however,  to  and  chargeable  with  the  several  trusts 
and  engagements  by  this  my  will  created,  reposed  in, 
and  directed  to  be  paid  by  my  said  trustees  and  exe- 
cutors, or  such  of  them  as  shall  be  then  existing  un- 
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performed  and  unpaid,  and  in  such  manner  as  my  said 
trustees  and  executors  shall  think  proper  for  securing 
the  due  performance  thereof.  And  I  do  hereby  au- 
thorise and  desire  my  said  trustees  to  use  and  apply, 
from  time  to  time,  so  much  and  such  part  of  the  divi- 
dends, interest,  and  profits  of  the  said  residuum  of  my 
said  personal  estate  as  they  shall  think  fit,  for  and  to- 
wards the  maintenance  and  education  of  the  son  of  my 
said  grandson  Joseph  Isaacy  who,  for  the  time  being, 
shall  be  the  son  next  entitled  in  contingency  to  the  said 
whole  residuum  of  my  said  personal  estate,  until  such 
son  attain  the  age  of  twenty-one  years.  And  in  case  my 
grandson  Joseph  Isaac  shall  have  no  son  who  shall  live 
to  attain  the  age  of  twenty-one  years,  I  do  hereby  will 
and  direct  my  said  trustees  to  pay  the  interest,  dividends, 
and  profits  of  the  said  residuum  of  my  said  personal 
estate,  and  of  all  the  increase,  accumulations,  and  im- 
provements thereof,  and  additions  thereto,  in  any  ways 
whatsoever,  unto  every  such  other  son  of  my  said  son 
Isaac  Isaacy  now  born  or  hereafter  to  be  born  in  my 
lifetime,  as  shall,  for  the  time  being,  be  the  eldest  son 
and  heir  male  of  the  body  of  my  said  son  Isaac  Isaacj 
at  his  age  of  twenty-five  years,  for  and  during  the  term 
of  his  natural  life,  to  and  for  his  own  proper  use  and 
benefit  And  in  case  any  such  other  son  of  my  said  son 
Isaac  Isaacj  now  born  or  hereafter  to  be  born  in  my  life- 
time, and  who,  for  the  time  being,  shall  be  his  eldest 
son  and  the  heir  male  of  his  body,  shall  have  a  son  who 
shall  live  to  attain  the  age  of  twenty-one  years,  then  my 
said  trustees  shall,  from  and  after  the  decease  of  every 
such  other  son  of  my  said  son  Isaac  IsaaCf  pay  and 
transfer  unto  the  son  of  every  such  other  eldest  son  and 
heir  male  of  the  body  of  my  said  son  Isaac  Isaacy  who 
shall  first  attain  the  age  of  twenty-one  years,  and  his 
executors,  administrators,  and  assigns,  all  the  said  re- 
siduum of  my  said  personal  estate^  and  all  the  interest, 
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and  accumulations,  and  improvements  thereof,  and  the 
additions  thereto,  in  any  manner  and  by  any  means  or 
accident  whatsoever,  to  and  for  his  and  their  own  proper 
use  and  benefit ;  subject,  however,  to  and  chargeable 
with  the  several  trusts  and  payments  by  this  my  will 
created,  reposed  in,  and  directed  to  be  paid  by  my  said 
trustees  and  executors,  or  such  of  them  as  shall  be  then 
existing  unperformed  and  unpaid,  and  in  such  manner 
as  my  said  trustees  and  executors  shall  think  prpper  for 
securing  the  due  performance  thereof.  And  I  do  hereby 
authorise  my  said  trustees  to  use  and  apply,  from  time 
to  time,  so  much  and  such  part  of  the  dividends,  in- 
terest, and  profits  of  the  said  residuum  of  my  said  per- 
sonal estate,  as  they  shall  think  fit,  for  and  towards  the 
maintenance  and  education  of  the  son  of  every  such 
other  eldest  son  and  heir  male  of  the  body  of  my  said 
son  Isaac  Isaac^  who,  for  the  time  being,  shall  be  the 
son  next  entitled  in  contingency  to  the  said  whole  re- 
siduum of  my  said  personal  estate,  until  he  shall  attain 
the  said  age  of  twenty-one  years. 
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*^  And  in  case  no  son  of  my  said  son  Isaac  Isaacy  now 
bom  or  hereafter  to  be  born  in  my  lifetime,  shall  have  a 
son  who  shall  live  to  attain  the  age  of  twenty-one  years, 
and  my  said  son  Isaac  Isaac  shall  have  a  son,  born  after 
my  decease,  who  shall  live  to  attain  twenty-one  years, 
then  my  said  trustees  shall  pay  and  transfer  unto  the  son 
of  my  said  son  Isaac  Isaac  born  after  my  decease,  who 
shall  first  attain  the  age  of  twenty-one  years,  and  his  exe- 
cutors, administrators,  and  assigns,  all  the  said  residuum 
of  my  said  personal  estate,  and  all  the  interest,  accumu- 
lations, and  improvements  thereof,  and  the  additions 
thereto,  in  any  manner  and  by  any  means  and  accident 
whatsoever,  to  and  for  his  and  their  own  proper  use  and 
benefit;  subject,  however,  to  and  chargeable  with  the 
several  trusts  and  payments  by  this  my  will  created,  re- 
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posed  in,  and  directed  to  be  paid  by  my  said  trustees  and 
executors,  or  such  of  them  as  shall  be  then  existing  un- 
performed and  unpaid,  and  in  such  manner  as  my  said 
trustees  and  executors  shall  think  proper  for  securing  the 
due  performance  thereof.  And  I  do  hereby  authorise 
my  said  trustees  to  raise  and  apply,  from  time  to  time,  so 
much  and  such  part  of  the  dividends,  interest,  and  profits 
of  the  said  residuum  of  my  said  personal  estate  as  they 
shall  think  fit,  for  and  towards  the  maintenance  and 
education  of  the  son  of  my  said  son  Isaac  Isaac  born 
after  my  decease,  who,  for  the  time  being,  shall  be  the 
sou  next  entitled  in  contingency  to  the  said  whole  re- 
siduum of  my  said  personal  estate,  until  he  shall  attain 
the  said  age  of  twenty-one  years. 


"  And  in  case  no  son  of  any  son  of  my  said  son  Isaac 
Isaacy  now  born  or  hereafter  to  be  born  in  my  lifetime, 
Dor  any  son  of  my  said  son  Isaac  Isaac  born  after  my 
decease  shall  live  to  attain  the  age  of  twenty-one  years, 
then  from  and  immediately  after  the  decease  of  all  the 
sons  and  grandsons  of  my  said  son  Isaac  Isaacj  I  do 
hereby  will,  order,  and  direct  that  my  said  trustees 
shall  and  do,  from  time  to  time,  pay  the  interest,  divi- 
dends, and  profits  of  tlie  said  residuum  of  my  personal 
estate,  and  of  all  the  increase,  accumulations,  and  im- 
provements thereof,  and  additions  by  any  means  thereto, 
unto  my  said  nephew  Joseph  GompertZy  for  and  during 
the  term  of  his  natural  life,  to  and  for  his  own  use  and 
benefit.  And  upon  and  immediately  after  the  decease  of 
my  said  nephew  Joseph  Gompertz^  in  case  he  shall  have 
a  son  who  shall  live  to  the  age  of  twenty- one  years,  then 
I  do  hereby  will,  order,  and  direct  that  my  said  trustees 
shall  pay,  assign,  and  transfer  over  all  the  said  residuum 
of  my  said  personal  estate,  and  all  the  increase,  accumu- 
lations, and  improvements  thereof,  and  additions  thereto 
then  already  made,  and  which  may  afterwards  arise  and 
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bappen,  unto  such  son  of  my  said  nephew  Joseph  Gom^ 
pertz  as  shall  first  attain  the  age  of  twenty-one  years, 
and  to  his  executors,  administrators,  and  assigns,  to  and 
for  his  and  their  own  proper  use  and  benefit ;  subject, 
however,  to  and  chargeable  with  the  several  trusts  and 
payments  by  this  my  will  created,  reposed  in,  and  di- 
rected to  be  paid  by  my  said  trustees  and  executors,  or 
such  of  them  as  shall  be  then  existing  unperformed  and 
unpaid,  and  in  such  manner  as  my  said  trustees  and  ex- 
ecutors shall  think  proper  for  securing  the  due  per- 
formance thereof.  And  I  do  hereby  authorise  my  said 
trustees  to  use  and  apply,  from  time  to  time,  so  much 
and  such  part  of  the  dividends,  interest,  and  profits  of 
the  said  residuum  of  my  said  personal  estate,  as  they  shall 
think  fit,  for  and  towards  the  maintenance  and  education 
of  such  son  of  my  said  nephew  Joseph  GompertZy  as  for 
the  time  being  shall  be  the  son  next  entitled  in  con- 
tingency to  the  said  whole  residuum  of  my  said  personal 
estate,  until  such  son  attains  the  age  of  twenty-one 
years.  And  in  case  the  said  Joseph  Gompertz  shall  have 
no  son  who  shall  live  to  attain  the  age  of  twenty-one 
years,  then  from  and  after  the  decease  of  my  said 
nephew,  I  do  will,  order,  and  direct  that  my  said 
trustees  shall  and  do  pay,  divide,  transfer,  and  assign  over 
all  the  said  residuum  of  my  personal  estate,  and  all  the 
increase,  accumulations,  and  improvements  thereof,  and 
additions  thereto,  already  had,  made,  and  accrued,  and 
which  shall  afterwards  happen  and  fall  in  thereto,  unto, 
between,  and  amongst  all  and  every  of  my  then  next  of 
kin,  according  to  the  statute  of  distributions  of  intes- 
tates' estates,  to  and  for  his  and  their  own  proper  use 
and  benefit  respectively ;  subject,  however,  and  charge- 
able to  and  with  the  several  trusts  and  payments  by 
this  my  will  created,  reposed  in,  and  directed  to  be 
paid  by  my  said  trustees  and  executors,  or  such  of  them 
as   shall  be   then   existing   unperformed   and  unpaid, 
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and  in  such  manner  as  my  said  trustees  and  execu- 
tors shall  think  proper  for  securing  the  due  performance 
thereof. 

*^  And  I  do  hereby  further  direct  that  all  the  dividends, 
interest,  profits,  produce  and  increase  to  be  had,  made, 
or  arise  from  the  said  residuum  of  my  said  personal  estate, 
find  the  accumulations  thereof,  during  the  time  or  times 
that  any  of  the  sons  of  my  said  son  Isaac  Isaacy  now 
born  or  hereafter  to  be  bom  during  my  lifetime,  and 
entitled  to  take  under  this  my  will,  shall  be  under  the 
age  of  twenty-five  years,  or  during  the  time  or  times 
that  any  son  of  my  said  son  Isaac  Isaacy  to  be  born  after 
my  decease,  or  any  grandson  of  my  said  son  Isaac  Isaacj 
or  any  son  of  my  said  nephew  Joseph  GompertZy  entitled 
to  take  under  this  my  will,  shall  be  under  the  age  of 
twenty-one  years,  over  and  above  what  shall  be  from 
time  to  time  advanced  by  my  said  trustees  for  tlie  main- 
tenance and  education  of  any  grandson  or  son  of  my 
said  son  Isaac  IsaaCy  or  any  son  of  my  said  nephew  as 
aforesaid,  shall  be  from  time  to  time  laid  out  and  ac- 
cumulate, and  be  deemed  and  taken  as  part  of  the 
residuum  of  my  personal  estate,  and  from  time  to  time 
go  and  be  applied  and  disposed  of  as  the  said  residuum 
is  ordered  and  directed  by  this  my  will." 


By  a  codicil,  dated  the  21st  of  November  1 772,  reciting 
(as  was  the  fact),  that  his  son  Hyam  Isaac  was  then 
recently  dead,  the  testator  revoked  all  the  devises  and 
bequests  in  his  favour,  and  he  also  made  several  other 
alterations  with  respect  to  the  pecuniary  legacies  given 
by  th^  will :  but  neither  that,  nor  a  second  codicil  which 
was  executed  a  few  months  afterwards,  in  any  manner 
attempted  to  vary  or  afiect  the  limitations  in  the  will 
disposing  of  the  residuary  estate. 


The 
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The  testator  died  in  the  year  1773,  leaving  one  son, 
Isaac  Isaacj  his  heir  at  law,  and  sole  next  of  kin.  At  the 
time  of  the  testator's  death,  Isaac  Isaac  had  six  children 
living;  three  sons,  namely,  Benjamin^  Joseph^  and  Henry ^ 
and  three  daughters.  Joseph  Gompertzy  the  devisee 
named  in  the  will,  died  some  time  after  the  testator, 
leaving  Ia/oh  Gompertz  his  eldest  son,  who  long  since 
attained  the  age  of  twenty-one.  Isaac  Isaac  died  intes- 
tate, in  the  year  1803,  leaving  his  three  sons,  and  two 
of  his  daughters,  surviving  him.  The  sons  all  lived  to 
attain  the  age  of  twenty-five,  but  none  of  them  had  any 
male  issue.  Benjamin^  the  eldest  and  the  last  survivor 
of  the  sons,  enjoyed  the  interest  and  dividends  of  the 
testator's  residuary  estate  during  his  life,  and  died  in 
the  year  1829. 
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The  present  bill  was  filed  by  one  of  the  daughters  of 
Isaac  Isaac  (together  with  her  husband),  claiming  a  share 
in  the  testator's  residuary  estate,  as  sole  surviving  next 
of  kin,  and  as  personal  representative  of  certain  deceased 
next  of  kin,  of  Isaac  Isaacj  against  Lyon  Gompertz  and 
other  parties.  It  alleged  that  the  limitation  over  in 
favour  of  the  first  son  of  Joseph  Gompertz  who  should 
attain  the  age  of  twenty-one  years,  after  the  limitations 
to  the  sons  and  grandsons  of  the  testator,  was  void; 
that,  in  the  events  which  had  happened,  the  testator  had 
died  intestate  as  to  his  residuary  estate;  and  that  such 
estate,  therefore,  devolved  to  his  son  Isaac  Isaac^  as  his 
sole  next  of  kin.  The  bill  prayed  a  declaration  ac- 
cordingly. 

The  Defendant  Lyon  Gompertz  put  in  a  general  de- 
murrer to  the  bill,  for  want  of  equity. 


Mr.  JVigram  and  Mr.  Richards,  in  support  of  the 
demurrer. 

Even 
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Even  upon  the  strict  construction  of  the  words,  the 
limitation  over  is  not  too  remote.  The  bequest  to  the 
eldest  son  of  Joseph  Gompertz,  fuiling  all  the  sons  and 
grandsons  of  Isaac  Isaacy  must  be  construed  with  re- 
ference to  the  antecedent  gift,  which  was  to  a  limited 
class  of  sons  and  grandsons  only ;  those,  namely,  who 
were  designated  as  persons  to  take  by  virtue  of  the  prior 
limitations.  In  this  view,  the  word  **  the  "  is  equivalent 
to  "those;'*  that  is  to  say  —  the  sons  and  grandsons 
who  had  been  previously  described.  Any  other  con- 
struction would  be  attended  with  this  absurdity,  that 
it  would  capriciously  postpone  the  interest  to  be  taken 
by  the  Gompertz  family,  to  a  period  not  depending  for 
its  commencement  upon  the  failure  of  that  class  of 
persons  who  were  avowedly  the  primary  objects  of  the 
testator's  bounty,  but  upon  the  failure  of  certain  other 
persons  to  whom  the  will  gives  no  benefit  whatever. 
Such  an  intention  on  the  part  of  the  testator  would  be, 
in  the  highest  degree,  unnatural  and  improbable.  These 
considerations  are  strengthened  by  the  peculiar  language 
of  the  clause  containing  the  gift  over,  the  whole  of 
which  forms  one  connected  sentence,  coupled  by  the 
word  "  then,"  "  In  case  no  son  of  any  son  of  my  said 
son  Isaac  Isaac^  now  born  or  hereafter  to  be  born  in  my 
lifetime,  nor  any  son  of  my  said  son  Isaac  Isaac^  born 
after  my  decease,  shall  live  to  attain  the  age  of  twenty-one 
years,  then  from  and  immediately  after  the  decease  of  all 
the  sons  and  grandsons,"  &c.  the  gift  over  is  to  take  effect. 
Here,  the  word  "  then  "  is  equivalent  to  "  upon  that 
contingency,"  and  the  two  classes  of  persons  designated— 
the  one,  sons  and  grandsons  who  are  to  take,  and  the 
other,  sons  and  grandsons  upon  whose  failure  Gompertz 
and  his  family  are  to  take — are  brought  so  directly  into 
juxta-position,  that  it  is  impossible  not  to  believe  that 
they  were  meant  to  be  co-relative  and  identical.  Indeed, 
the  interposed  words  **  from  and  immediately  after  the 
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decease  of  all  the  sons  and  grandsons,"  &c.  are  mere 
surplusage  and  repetition,  thrown  in  by  the  conveyancer 
as  a  concise  and  comprehensive,  though,  in  truth,  an 
inaccurate,  description  of  the  several  classes  of  sons  and 
grandsons  just  before  enumerated,  and  upon  failure  of 
whom  the  limitation  over  was  to  arise.  They  might, 
therefore,  be  expunged  without  at  all  affecting  what  is 
the  obvious  sense  of  the  clause. 
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Supposing  the  grammatical  construction,  however,  to 
be  against  the  Defendant,  still,  upon  the  whole  will  taken 
together,  the  meaning  of  the  testator  is  placed  beyond 
doubt.  If  the  bequest  to  the  Gompertz  family  was  to  be 
postponed  until  after  the  death  of  all  grandsons  of  Isaac 
Isaac  J — the  issue  of  his  daughters  as  well  as  of  his  sons, 
and  of  sons  bom  after,  as  well  as  before  the  testator's 
death, — inasmuch  as  many  of  such  grandsons  could  them- 
selves take  nothing,  there  might  be  a  time  when  there 
would  be  no  party  in  esse  capable  of  taking,  and  during 
which  nothing  could  be  done  with  the  testator's  pro- 
perty. What  was  to  become  of  the  interest  and  ac- 
cumulations during  the  intermediate  period  between  the 
death  of  a  grandson  who  was,  and  of  other  grandsons 
who  were  not,  the  objects  of  the  testator's  bounty  ?  To 
suppose  that  the  testator  intended  the  intermediate  in- 
terest to  lapse,  in  such  an  event,  would  be  to  impute  an 
intention  of  partial  intestacy,  against  which  the  Court 
always  leans.  The  clause  directing  accumulation  also 
strongly  corroborates  the  same  view  of  the  case ;  for  it 
raises  an  irresistible  inference,  that  those  persons,  and  no 
others,  were  to  take  an  interest  in  the  fund,  for  whose 
minorities  a  provision  is  made  out  of  the  accruing  in- 
come of  the  residue ;  and  that  they  were  to  take  in 
immediate  succession  to  each  other.  Upon  the  whole 
context  of  the  will,  therefore,  the  general  and  indefinite 
language  descriptive  of  the  class  upon  whose  default  the 
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limitation  over  is  made  contingent,  must  be  read  in  a 
restricted  sense  by  reference  to  the  terms  of  the  pre- 
ceding gift ;  Morse  v.  Lord  Ormonde  (a),  Trickey  v, 
Trickey.  (5)  Many  authorities  shew  that,  if  the  sense 
requires  it,  the  Court  will  supply  words  in  order  to 
carry  out  more  effectually  what  is  plainly  the  general 
intent ;  Target  v.  Gaunt  (c),  Blackbom  v.  Edgley  («/), 
Ginger  v.  White  {e\  Egerton  v.  Jones,  (g)  If  necessary, 
therefore,  the  Court  will  read  the  clause  specifying  the 
contingency,  viz.  on  failure  of  all  the  grandsons,  as 
if  it  were  "  all  the  said,"  or  "  all  such,"  grandsons. 
In  Morse  v.  Lord  Ormonde^  the  Court  went  much 
further  than  it  is  now  asked  to  do,  for  the  purpose  of 
supporting  the  validity  of  the  ulterior  limitations. 

Mr.  Jacobs  Mr.  Hodgson^  and  Mr.  James  Russell^  for 
the  Plaintifis. 

In  conformity  with  the  settled  rule  of  law,  the  Court 
is  bound  to  hold  the  limitation  to  the  first  son  of  Joseph 
Gompertz  attaining  twenty-one,  to  be  void  for  remote- 
ness. That  limitation  is  made  to  depend  in  terms  upon 
the  deaths  of  all  the  grandsons  of  Isaac  Isaac — -in- 
cluding the  male  issue  of  his  sons,  as  well  born  as  to  be 
born,  and  the  male  issue  of  daughters  as  well  as  of 
sons  —  that  is  to  say,  upon  the  failure  of  lives  which 
had  not,  or  might  not  have  come  into  esse  at  the  time  of 
the  testator's  decease ;  Leake  v.  Robinson,  (h)  To  the 
Plaintiffs,  it  is  immaterial  whether  grandsons  not  spe- 
cially designated  in  the  will  are  to  be  considered  as 
taking  an  estate  by  implication,  as  in  Langley  v.  Bald^ 
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win  (a),  and  Attorney-General  v.  Sutton  (6) ;  or  whether, 
as  in  Andree  v.  Ward{c\  although  they  are  held  to 
take  no  interest  themselves,  the  gift  over  to  the  first 
son  of  Joseph  Gompertz  attaining  twenty-one  is  post- 
poned until  they  shall  have  all  ceased  to  exist.  The 
will  contains  no  express  bequest  to  all  the  grand- 
sons; but  the  gift  over  to  the  Gompertz  &mily  is 
limited  on  the  failure  of  all  the  grandsons,  a  species  of 
conditional  limitation  which  is  neither  singular  nor 
unnatural.  The  words,  therefore,  so  far  from  being 
surplusage,  lead  to  a  very  natural  exposition  of  the  tes- 
tator's meaning.  What  can  be  more  common,  both  in 
settlements  and  wills,  than  that,  after  a  gift  to  the  parents, 
the  operation  of  the  clause  containing  the  limitation  over 
should  be  made  to  depend  upon  the  non-existence  of 
issue,  although  no  gift  is  made  to  the  issue  directly  and 
in  terms  ?  So,  in  this  case,  those  grandsons  who  might 
be  born  of  the  unborn  sons  of  Isaac  Isaacj  though  they 
took  nothing  directly  as  persona  designaite^  might  still 
be  held  or  intended  to  take  some  interest  by  implica- 
tion ;  or,  possibly,  the  intention  might  be  to  let  in  all 
the  grandsons  of  Isaacy  other  than  those  specified,  in 
case  any  others  should  come  into  esse^  to  take  the  re- 
sidue among  them  as  the  testator's  next  of  kin* 
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Be  that,  however,  as  it  may,  the  words  of  this  will 
are  clear,  and  admit  of  no  mistake.  The  distinction 
suggested  between  *^  all  grandsons,''  and  the  words  oc- 
curring here,  *^  all  the  grandsons,"  is  frivolous  and 
unfounded.  According  to  the  plain  grammatical  con- 
struction of  the  passage,  the  interest  given  to  the  first 
son  of  Joseph  Gompertz  attaining  twenty-one  was  not  to 
arise  until  after  the  failure  of  all  the  sons  and  grandsons 
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of  Isaac  Isaac.  The  Defendant,  Lyon  GompertZj  in 
order  to  support  his  title,  proposes  to  strike  out  the 
word  "  all,"  and  to  substitute  for  it  the  word  "  such  " 
or  **  said,"  or  some  other  equivalent  expression,  before 
the  words  ^^  sons  and  grandsons;"  but  the  will,  as  it 
stands,  is  perfecdy  intelligible  and  sensible,  and  such  an 
alteration,  so  far  from  being  called  for  by  the  manifest 
intent,  would  totally  change  the  meaning  and  effect 
of  the  sentence.  To  take  such  a  liberty  with  the 
text,  would  be,  in  effect,  to  make  a  new  will  for  the 
testator.  The  clause  consists  of  two  distinct  branches ; 
one  referring  to  a  particular  and  limited  portion  of 
the  class  of  sons  and  grandsons,  the  other  comprehend- 
ing the  whole  class  generally :  but,  if  the  Defendant's 
argument  prevails,  the  latter  part  of  the  clause  is  a 
mere  idle  repetition  of  the  former.  For  what  purpose 
were  the  two  branches  of  the  clause  expressed  in 
different  terms,  unless  the  testator  intended  to  em- 
ploy them  in  contradistinction  and  contrast  to  each 
other  ?  The  will  is  skilfully  and  technically  drawn,  and 
from  the  language  of  the  limitation  over,  in  the  event  of 
the  grandson  Benjamin  dying  without  having  a  son  who 
attained  twenty-one,  in  favour  o(  Joseph  and  his  first  son 
attaining  twenty-one,  it  is  obvious  that  the  testator  knew 
well  how  to  limit  a  gifl  over  so  as  to  take  effect  im- 
mediately ;  and  if  that  had  been  his  purpose  with  respect 
to  the  Gompertz  family,  he  would  have  adopted  a  similar 
form  of  expression.  The  clause  of  accumuladon  carries 
the  case  no  further  than  the  clause  of  gift,  since  it 
merely  provides  for  the  minority  of  those  who  are  de- 
signated as  persons  to  take,  and  the  testator,  whatever 
he  might  intend,  could  not  make  such  a  provision  for 
persons,  who,  in  the  contemplation  of  law,  were  too 
remote.  All  the  cases  referred  to  turn  on  the  use  of 
the  word  "  issue,"  a  word  of  equivocal  and  very  flexible 
import ;  but  no  authority  has  been  or  can  be  produced 
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can  be  cut  down  by  reference  or  implication, 
so  as  to  mean  some  only  of  the  individuals  answering 
that  description.  Here  are  no  words  of  limitation  to 
issue  generally,  as  a  class,  the  extent  of  which  is  to  be 
explained  and  defined  by  the  mode  in  which  the  term 
has  been  previously  used.  That  was  the  principle  on 
which  the  Court  proceeded  in  deciding  Morse  v.  Lord 
Ormonde  {a)i  Malcolm  v.  Taylor  {b)^  and  Trickey  v. 
Trickey  (c),  but  it  has  no  application  in  the  present 
instance.  The  reasoning  and  the  judgment  of  Sir  John 
Leach  in  Bristaa  v.  Boothby(^d\  a  judgment  which  was 
affirmed  by  Lord  Lofndhurst  on  appeal,  applies  directly 
to  the  present  question,  and  is  an  important  authority 
in  the  Haintiffs'  favour. 


Ellicombb 
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The  following  cases  were  also  cited  for  the  Plaintifis ; 
Salkdd  V.  Vernon  (^),  Baldwin  v.  Karoer  (g).  Doe  v. 
Iyde{h)f  Doe  v.  Perrin*  (i) 

Mr.  Wigram^  in  reply. 


The  Lord  Chancellor. 

The  question  raised  by  this  demurrer  is,  whether  the 
gift  of  the  residue  in  the  will  of  Henry  Isaac  be  void,  as 
too  remote. 


Nov,  4. 


It  appears  that  at  the  time  of  making  the  will  the 
testator  had  two  sons,  Hyam  Isaac  and  Isaac  Isaac ;  and 
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that  this  Isaac  Isaac  had  two  sons,  Benjamin  and  Joseph 
Isaac ;  and  that  the  testator  had  also  a  nephew,  Joseph 
Gotnpetizj  the  son  of  a  sister  and  the  father  of  the  De- 
fendant. Hyaniy  the  testator's  eldest  son,  appears  from 
the  will  to  have  been  guilty,  in  the  opinion  of  the  testator, 
of  extravagance.  The  testator,  by  his  will,  devised  all 
his  freehold  and  copyhold  estate,  except  some  premises 
in  London^  and  an  estate  at  fValihamstavo^  to  the  use  of 
Isaac  Isaac^  his  son,  for  life ;  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  his  nephew,  Joseph 
Gompertz^  in  fee,  —  passing  over  all  children  of  Hi/am 
and  all  issue  female  of  Isaac  Isaac.  The  premises  in 
London,  with  the  furniture  and  effects  therein,  he  devised 
and  bequeathed  to  trustees,  in  trust  for  Isaac  Isaac,  for 
life;  remainder  to  Hyam,  for  life;  remainder  to  his 
nephew,  Joseph  GompertZy  absolutely  —  thus  preferring 
him  to  any  issue  of  either  of  his  sons. 


The  estate  at  WaUhamstaw  he  directed  should  be 
sold,  and  the  proceeds  applied  as  the  residue  of  his  per- 
sonal estate. 


The  residue  of  his  personal  estate  he  gave  to  trustees, 
upon  trust  to  pay  his  debts  and  legacies,  in  which  were 
included  a  legacy  of  300/.  to  Hyam;  and  to  Isaac  Isaac 
a  legacy  of  500/.,  and  2000/.  in  payment  of  Hyam*s 
debts,  and  to  Hyam  himself  400/.  per  annum,  in  monthly 
payments,  for  his  subsistence;  to  Isaac  Isaac  the  yearly 
sum  of  1100/.,  and  to  his  wife  surviving  500/.  per  an- 
num, for  the  support  of  herself  and  his  children  till 
twenty-five ;  to  the  sons  of  Isaac  Isaac,  living  at  the 
testator's  death,  2000/.  each  at  twenty-five ;  and  to  his 
daughters  2000/.  each  at  twenty-one,  or  marriage.  He 
also  gave  other  annuities  for  life,  and  directed  that  the 
residue  of  his  personal  estate  should  be  invested  in  the 
public  funds ;  and  that  the  dividends  should  be  laid  out 
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to  accumulate  until  his  grandson,  Benjamin  Usaac,  the 
eldest  son  of  his  son  Isaac  Isaacy  should  have  attained 
twenty-five ;  and  after  that  time,  that  his  trustees  should 
pay  the  interest  of  his  residuary  estate  and  of  the  ac- 
cumulations to  his  said  grandson  for  life ;  and,  after  his 
death,  to  pay  the  principal  to  such  son  of  his  said  grand- 
son Benjamin  as  should  first  attain  twenty-one,  with 
maintenance  in  the  meantime  for  such  expectant  son  of 
his  grandson. 
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If  his  grandson  Benjamin  should  have  no  son  who 
should  attain  twenty-one,  then  there  was  a  similar 
direction  to  pay  the  dividends  to  his  grandson  Joseph 
haaCy  from  his  age  of  twenty-five,  for  life ;  and  after 
his  death,  to  pay  the  principal  to  such  son  of  his  said 
grandson  Joseph^  as  should  first  attain  twenty-one,  with 
maintenance  for  such  expectant  son  of  Joseph.  '  And  if 
Joseph  should  have  no  son  who  should  attain  twenty- 
one,  then  a  precisely  similar  provision  was  made  for  any 
other  son  of  the  testator's  son  Isaac  Isaac^  who  might 
be  born  in  the  testator's  lifetime,  who  should,  for  the 
time,  be  the  eldest  son  of  Isaac  Isaac^  for  life,  firom 
twenty-five,  with  remainder  to  such  eldest  son  of  such 
other  son  of  Isacu:  Isaac  as  should  first  attain  twenty-one. 
And  in  case  no  son  of  such  other  son  of  Isaac  Isaacj 
so  bom  in  the  testator's  lifetime,  should  attain  twenty- 
one,  then  the  trustees  were  to  pay  and  transfer  the  re- 
sidue to  such  son  of  the  testator's  son  Isaac  Isaac,  born 
after  the  testator's  death,  as  should  first  attain  twenty- 
one,  with  maintenance  in  the  meantime  for  such  expectant 
son  of  Isaac  Isaac,  bom  after  the  testator's  death. 


« 


Then  follow  the  words  upon  which  the  question  turns : 

And  in  case  no  son  of  any  son  of  my  said  son  Isaac 

Isaac,  now  born,  or  hereafter  to  be  born  in  my  life- 

time,  nor  any  son  of  my  said  son  Isaac  Isaac,  born  after 

Vol.  in.  L  my 
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my  decease,  shall  live  to  attain  the  age  of  twenty-one 
years,  then,  from  and  immediately  after  the  decease  of 
all  the  sons  and  grandsons  of  my  said  son  Isaac  Isaac^ 
I  do  hereby  will,  order,  and  direct,  that  my  said  trustees 
shall  and  do,"  &c.  He  then  directs  the  income  to  be 
paid  to  his  nephew  Joseph  Gompertz^  for  his  life,  and 
after  his  death,  the  principal  to  be  paid  to  such  son  of 
the  said  Joseph  Gompertz  as  should  first  attain  twenty- 
one.  And  in  case  Joseph  Gompertz  should  have  no  son 
who  should  live  to  attain  twenty-one,  he  directed  the 
principal  of  the  residue  and  the  accumulations  to  be  paid 
to  his  (the  testator's)  next  of  kin.  And  he  directed  that 
all  the  dividends  and  interest  which  should  arise  from 
such  residue,  and  the  accumulations  thereof,  *^  during 
the  time  or  times  that  any  of  the  sons  of  my  said  son 
Isaac  Isaacy  now  born,  or  hereafter  to  be  born,  during 
my  lifetime,  and  entitled  to  take  under  this  my  will, 
shall  be  under  the  age  of  twenty-five  years,  or  during 
the  time  or  times  that  any  son  of  my  said  son  Isaac 
Isaac,  to  be  born  after  my  decease,  or  any  grandson  of 
my  said  son  Isaac  Isaac,  or  any  son  of  my  said  nephew 
Joseph  Gompertz,  entitled  to  take  under  this  my  will, 
shall  be  under  the  age  of  twenty-one  years,  over  and 
above  what  shall  be,  from  time  to  time,  advanced  by 
my  said  trustees  for  the  maintenance  and  education  of 
any  grandson  or  son  of  my  said  son  Isaac  Isaac,  or  any 
son  of  my  said  nephew,  as  aforesaid,  shall  be  from  time 
to  time  laid  out  and  accumulate  and  be  deemed  and 
taken  as  part  of  the  residuum,"  &c. 


The  testator's  son,  Hyam,  having  died,  he  by  a 
codicil  revoked  the  provision  made  for  him,  and  made 
other  i^lterations  in  the  legacies  and  annuities  given  by 
his  will ;'  but  nothing  in  this  or  the  other  codicil  seems 
to  bear  upon  the  question  made  upon  the  gift  of  the 
residue  by  the  will. 

It 
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It  is  obvious,  from  the  provisions  of  the  will,  that  the        18S7. 

author  of  the  will  knew  well  to  what  extent  the  law  would     ^^^^^"^^^ 

Ellicombs 
permit  the  vesting  of  the  residue  to  be  postponed,  and  v. 

intended  to  keep  within  those  limits.  Gompkrtz. 

For  this  purpose  the  testator,  having  a  son,  Isaac 
JtaaCf  and  two  grandsons,  sons  of  that  son,  after  pro* 
viding  for  the  subsistence  of  the  father,  Isaac  Isaac,  gives 
to  the  sons  life  estates,  to  commence  at  twenty-five  years 
of  age,  and  gives  the  principal  to  such  of  those  sons' 
sons  as  shall  first  attain  twenty-one.  Considering, 
also,  that  this  Isaac  Isaac  might  have  other  sons  born 
in  the  testator's  lifetime,  for  whom  and  for  whose  sons 
he  might  by  law  make  similar  provisions,  he  provides 
for  sons,  who  might  be  bom  in  his  own  lifetime,  and 
for  their  sons,  in  the  same  manner :  but  he  also  contem- 
plated the  possibility  that  Isaac  Isaac  might  have  sons 
bom  after  his  (the  testator's)  death,  and  knowing  that 
he  could  not  make  a  similar  provision  for  such  sons,  he 
directs  that,  upon  failure  of  the  prior  gifts,  the  pro- 
perty should  vest  in  such  of  such  sons  as  should  first 
attain  twenty- one. 

The  object  in  this  arrangement  appears  to  have  been, 
first,  to  keep  the  property  together;  there  being  no 
provision  for  any  younger  sons,  or  for  any  daughters  of 
Benjamin  or  Joseph,  or  of  any  other  sons  of  Isaac  Isaac^ 
bom  in  his  own  lifetime,  or  for  any  children  of  Isaac 
Isaacj  born  after  the  testator's  death,  except  such  son  as 
should  first  attain  twenty-one;  and  secondly,  to  post- 
pone the  vesting  as  long  as  the  rules  of  law  would  ad- 
mity  but  carefully  to  keep  within  them. 

It  is  said,  however,  that  the  gift  over,  under  which 
the  Defendant  claims,  is  only  to  take  efiect  after  the 
decease  of  all  the  sons  and  grandsons  of  Isaac  Isaac  ; 

L  2  and 
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and  that  such  limitation  is  too  remote,  and  therefore 
void.  Undoubtedly,  if  these  words  are  to  be  construed 
literally,  it  would  be  too  remote.  But  the  first  con- 
sideration is,  can  they,  consistently  with  the  prior  gift, 
be  construed  literally  ?  Of  all  the  grandsons  of  Isaac^ 
who  might  come  into  esse^  the  testator  provided  only 
for  one,  who,  to  become  entitled,  must  have  attained 
twenty-one,  and  be  born  of  a  father  himself  born  in 
the  testator's  lifetime.  But  the  testator's  son,  Isaac 
Isaacy  might  have  had  sons,  born  after  the  testator's 
death,  who  might  have  died  under  twenty-one,  leaving 
sons;  and  as  Isaac  Isaac  had  three  daughters,  there 
was  every  probability  that  he  might  have  grandsons, 
the  sons  of  such  daughters.  For  such  grandchildren, 
however,  no  provision  is,  in  any  event,  made;  and  yet,  if 
the  words  are  to  be  construed  literally,  the  provision  for 
Joseph  Gompertz  and  his  son  is  not  to  take  place  until 
after  the  death  of  all  such  grandchildren  of  Isaac  Isaac^ 
although  all  the  objects  of  the  testator's  care  had  failed. 


To  account  for  this,  it  was  suggested,  that  this  might 
have  been  purposely  done,  by  permitting  the  property 
to  pass  to  such  grandchildren  as  next  of  kin.  If  the 
testator  had  had  any  such  object  in  contemplation,  he 
might  have  provided  for  it.  Why  could  he  not  provide 
for  the  children  of  a  son  of  Isaac  Isaac^  bom  after  his 
own  death,  in  the  event  of  such  son  himself  dying  under 
twenty-one ;  and  why  could  he  not  provide  for  the  chil- 
dren of  daughters  of  Isaac  Isaac^  as  he  did  provide  for 
sons  of  his  sons  ?  Such  an  intention  would,  in  fact,  be 
inconsistent  with  the  whole  scheme  of  his  testamentary 
dispositions,  and  with  the  intention  manifest  from  all  its 
provisions. 


That  the  author  of  the  will  knew  the  rule  of  law  is 
manifest.     To  construe  these  words  literally  would  im- 
ply 
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It  is  said,  however,  that  the  testator  did  intend  the 
gift  to  Joseph  Gompertz  to  take  place,  but  that  the  vest- 
ing of  it  was  purposely  postponed  until  after  the  death 
of  all  the  grandsons  of  Isaac  Isaac. 

This  of  course  assumes  an  intention,  that  the  gift 
should  take  effect,  and  that  it  should  be  so  postponed ; 
but  the  accumulation  clause  is  entirely  inconsistent  with 
this  supposition.  He  would  in  that  case  have  directed 
an  accumulation  during  this  suspension  of  the  vesting, 
as  he  has  in  the  other  specified  case  of  suspension ; 
whereas  he  has  in  terms  confined  it  to  the  times  during 
which  a  son  of  a  son  of  Isaac  Isaac^  born  in  his  (the 
testator's)  lifetime  should  be  under  twenty-five,  or  any 
son  of  Isaxic  Isaacj  born  after  his  own  death,  or  any 
grandson  of  Isaac  Isaac^  entitled  to  take  under  his  will, 
should  be  under  twenty-one.  It  is  also  obvious  that 
the  provision,  so  supposed  to  have  been  intentionally 
made,  would  not  in  all  probability  have  effected  the  sup- 
posed intended  object.  The  income  of  the  property, 
betvreen  the  time  of  the  failure  of  all  the  persons 
designated  to  take  and  the  deaths  of  all  the  sons  and 
grandsons,  being,  according  to  the  supposition,  undis- 
posed of,  would  have  become  the  property  of  the  next 
of  kin  at  the  time  of  the  testator's  death ;  and  the  next 
of  kin  might  have  been  some  of  those  designated  per- 
sons, not  intended  to  be  benefited,  unless  they  attained 
a  certain  age,  or  might  have  been  the  discarded  son 
Hyam^  for  whom  it  is  clear  that  the  testator  intended  to 
provide  a  mere  subsistence.  It  was  also  well  observed 
that  the  gift  to  the  Gompertz  family  is  made  subject  to 
the  annuities  and  charges  given  and  created  by  the  will ; 

L  S  whereas 
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whereas,  according  to  the  construction  contended  for,  it 
was  also  to  be  subject  to  a  different  application  of  the 
income  during  the  lives  of  all  sons  and  of  all  grandsons 
of  Isaac  Isaac. 


If,  therefore,  these  words  are  to  receive  their  literal 
construction,  I  cannot  doubt  but  that  the  testator's  in- 
tention will  be  wholly  defeated. 


It  was  indeed  contended,   for  the  Defendant  I^oii 
GompertZj  that  the  literal  construction  of  the  particular 
words  was  not  such  as  is  contended  for  by  the  Plaintifis. 
I  cannot  assent  to  that  proposition.     It  appears  to  me 
that  in  order  to  reconcile  the  different  parts  of  the  will, 
the  words  must  be  read  as  if  they  stood  thus, — after  the 
decease  of  *^  all  the  said^'*  or  ^^  all  stich  sons  and  grand- 
sons," &c.     It  was  said,  that  the  words  *^  from  and 
immediately  after,"  &c.  would  be  useless  repetition  ac- 
cording to  the  construction  of  the  Defendant.    But  that 
is  not  so ;  for  although  it  is  true  that  the  contingencies 
upon  which  the  gifl  over  was  to  take  effect  are  before 
specified,  the  word  ^'  then,"  if  the  subsequent  words  had 
been  omitted,  would  not  have  been  an  adverb  of  time, 
but  would  have  meant  *^  in  those  events ;"  and  the  tes- 
tator's object,  as   afterwards  expressed,  was,  in  those 
events,  to  give  the  property  to  Joseph  Gompertz^  but  not 
until  after  the  deaths  of  such  sons  and  grandsons  of 
Isaac  IsaaCf  so  contingently  entitled,  during  whose  lives 
the  accumulation  is  afterwards  directed :  and  the  words 
**  from  and  immediately  after  the  decease,"  were  probably 
introduced  with  a  view  to  the  accumulation  afterwards 
directed,  and,  if  so,  they  must  be  confined  to  periods 
during  which  the  accumulations  are  directed,  namely, 
the  lives  of  grandsons  of  Isaac  Isaac,  who  would  have 
taken  had  they  lived,  and  not  the  lives  of  grandsons 
who  in  no  event  could  have  been  entitled. 

These 
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These  other  parts  of  the  case  appear  to  me  to  leave 
no  doubt  of  the  testator's  intention.  But  suppose  the 
case  had  stood  simply  thus :  —  Provision  is  made  for 
certain  members  of  a  class  answering  a  particular  de- 
scription, and  then  a  gift  over  is  made  upon  the  failure 
of  the  class.  If  it  be  clear  that  the  whole  of  the  class 
were  not  to  take,  the  gift  over,  though  made  to  depend 
upon  the  failure  of  the  whole  class,  will  be  construed  to 
take  place  upon  the  failure  of  that  description  of  the 
class,  who  were  to  take ;  and,  on  the  other  hand,  if  it 
appears  that  all  the  class  were  intended  to  take,  although 
some  only  are  enumerated,  and  the  gift  over  be  upon  the 
failure  of  the  whole  class,  the  Court  will  adopt  such  a 
construction  as  will  extend  the  benefit,  in  the  best  way 
the  law  will  admit,  to  the  whole  class.  Of  both  these 
propositions  the  authorities  present  many  examples. 


2837. 
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In  JVickey  v.  Trickey  (a),  the  testator  had  provided 
for  the  children  of  his  daughter  at  twenty-one,  with  a 
proviso  that  the  children  of  any  child  of  his  daughter 
dying  in  the  mother's  lifetime  should  stand  in  the  place 
of  the  parent ;  and  then  made  a  gift  over,  upon  the  death 
of  all  children  of  his  daughter  under  twenty-one,  or  not 
leaving  issue  who  should  live  to  attain  that  age.  This 
limitation  over  was  held  not  too  remote,  the  generality 
of  the  expression  being  confined  by  the  prior  provi- 
sions. 


In  Bristcfw  v.  Boothby  {b\  decided  by  Sir  John  Leach^ 
and  affirmed  by  Lord  Lyndhurstj  on  appeal  (c)j  the  de- 
cbion  was  the  other  way,  upon  the  circumstances  of  the 
case ;  but  the  principle  is  recognised.  Lord  Lyndkurst, 
in  his  judgment,  observing  that  the  question  was,  whether 

the 


(a)  3  Mfjilne  Sf  Keen,  560. 
{b)  SSim.^  Slu.465. 


(c)  50th  June  18S9. 
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the  term  "  issue "  was  to  be  taken  generally,  or  to  be 
restricted  so  as  to  denote  issue  before  mentioned,  and 
concluding  by  saying  that  it  did  not  appear  to  him  that 
there  were  any  circumstances  to  lead  to  the  conclusion 
that  the  term  ought  to  be  taken  in  the  restricted  sense 
with  respect  to  the  previous  limitation,  (a)  In  Ginger 
dem.  JVfiite  v.  White  {b)^  and  Goodright  dem.  Docking  \. 
DtinJiam  (c\  there  were  gifts  to  children  of  a  person 
named,  and  gifts  over  if  that  person  should  die  without 
issue,  an  expression  which  was  held  to  mean  such  issue 
as  before  mentioned,  that  is,  children. 


The  cases  in  which  a  gift  over,  upon  a  tenant  for  life 
under  the  will  dying  without  issue,  has  been  held  to 
enlarge  the  estate  for  life  into  an  estate  tail,  where  some 
children  only  of  such  tenant  for  life  have  been  before 
provided  for,  in  order  to  let  in  others,  proceed  upon  the 
supposed  intention ;  and  the  rule  is  not  applied  where 
such  intention  to  provide  for  all  appears  to  be  negatived, 
as  in  Blackborn  v.  Edglei/  {d\  in  which  a  gift  over  in  case 
the  tenant  for  life  should  die  without  issue,  was  con- 
strued as  if  it  had  been,  ^^  should  die  vfithout  suc/i  issue." 
In  Morse  v.  Lord  Ormonde  {e)j  affirmed  by  Lord  Eldon 
on  appeal  {g\  estates  in  tail  male  were  given  to  sons  of 
the  testatrix's  daughter,  with  remainder  to  the  daughters 
of  such  daughter  in  tail,  and  then  various  sums  charged 
on  the  estates  were  bequeathed  after  the  decease  and 
failure  of  issue  of  the  daughter ;  and,  upon  a  question 
with  respect  to  the  validity  of  those  charges,  it  was  held 
that  the  words  *^  failure  of  issue ''  must  be  construed 

"  failure 


(a)  The  Lord  Chancellor  here 
referred  to  a  note  of  Lord  Lynd- 
Attr«^*8  judgment,  with  which  he 
had  been  furnished  by  Mr.  Rtu- 
teli. 


(b)  Wiliet,348. 

(c)  Dougl,26^,' 
{(f)  1  P.  IVms.  600. 
(e)  5  Mad.  99. 

(g)  1  Ruts.  389. 


CASES  IN  CHANCERY. 

^*  failure  of  issue  aforesaid;"  that  is,  failure  of  the  objects 
of  the  prior  limitations. 

In  Malcolm  v*  Taylor  (a),  the  words  ^^  dying  without 
issue "  were  construed  to  mean  **  without  such  issue  as 
would  take  under  the  prior  limitation;"  Sir  John  Leac/if 
Master  of  the  Rolls,  saying,  that  it  is  a  reasonable  in- 
tendment that  a  subsequent  limitation  is  meant  to  take 
effect  upon  failure  of  the  prior  gift,  and  as  a  substitution 
in  that  event 
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The  cases  of  this  kind,  referred  to  for  the  Plaintiffs, 
of  Langla/y,  Baldwin  (i),  and  Attorney^General  v.  Sut' 
ton  (c),  do  not  decide  that  a  general  devise  upon  which 
a  gift  over  is  expressed  to  depend  cannot  be  confined 
by  the  intention  apparent  upon  other  parts  of  the  case ; 
bat  they  are  cases  in  which  it  was  thought  necessary  to 
give  to  such  words  their  full  ordinary  meaning,  in  order 
to  effectuate  the  apparent  intention,  and  to  let  in  chil- 
dren,  to  exclude  whom  there  did  not  appear  to  be  any 
intention,  but  with  respect  to  whom  it  simply  appeared 
that  the  former  enumeration  would  not  include  them. 
In  all  the  cases  of  limitation  over  of  personal  property 
upon  a  dying  without  issue,  or  upon  a  failure  of  issue, 
after  a  prior  gift  to  issue  of  a  particular  description,  that 
is,  children,  collected  by  Mr.  Jarman^  in  his  edition  of 
Powell  on  Devises  (d)^  the  words  "  such  issue,"  or  **  issue 
aforesaid,"  are  important. 

There  is,  in  the  present  case,  a  peculiarity  which  dis- 
tinguishes it  from  most  others.  There  is  no  ambiguity 
as  to  the  contingency  or  event  upon  which  the  gift 


over 


(a)  3  RvLU,  Sr  Mylne,  416. 
{b)  1  Bq.  Ab.  185.;  and  1  Ve$. 
sen.  S6. 


{c)  1  P.  Wmt.  754. 
{d)  Vol.ii.  p.  530. 
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over  is  to  take  effect ;  but  the  only  question  is,  whether, 
such  contingency  or  event  having  happened,  the  gift 
over  is  to  be  suspended  in  enjoyment  until  after  the 
deaths  of  certain  persons,  who  are  not,  in  any  construc- 
tion, to  be  objects  of  the  gift. 


The  result  of  all  the  authorities  is,  that  in  such  cases 
as  the  present,  if  it  be  necessary  to  put  a  restricted  sense 
upon  the  words  used  in  the  gift  over,  in  order  to 
effectuate  the  intentions  of  the  testator,  as  evidenced 
by  other  parts  of  the  will,  it  is  competent  for  the 
Court  to  do  so;  and  being  satisfied,  for  the  reasons 
I  have  before  given,  that  the  intention  of  this  testator 
was,  that  the  gift  over  should  take  effect  upon  the  failure 
of  the  objects  particularly  described  as  the  objects  of 
his  prior  gift,  I  am  of  opinion  that  I  must  hold  Lyon 
Gompertz  to  be  entitled,  and  consequently  that  the  de- 
murrer must  be  allowed. 


July  S8. 


The  AITORNEY-GENERAL  v,  KNIGHT. 


Where  in  an     ^|^HIS  was  an  information  and  bill  filed  by  the  At- 
and  bill  the  torney^General,  at  the  relation  of  William  Sution, 

•ame  indi-  ^     on  behalf  of  himself  and  the  rest  of  the  parishioners 
vidua!  who  is    ,  ,  ,  .  .         ,^    . 

named  as  the    interested  in  a  certain  charity,  and  by  the  said  fflliiam 

relator,  is  dso  g^^Q^  as  Plaintiff,  suing  in  his  own  right,  against  several 
suing  in  his       persons  who  were  trustees  of  the  charity  estates.  Shortly 

after  the  information  and  bill   was  put  upon  the  file, 
some  of  the  Defendants  presented  a  memorial  to  the 
Attomey-Generalj  alleging  that  the  relator  was  a  day- 
labourer. 


own  right, 
the  Court 
will  not  dis- 
miss the  in- 
formation 


and  bill  upon 

the  ground 

that  the  relator,  having  been  required  by  the  Attorney- General  to  give  security 

for  costs,  has  failed  to  do  so. 
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labourer,  possessed  of  no  property,  and  that  the  suit 
ought  not  to  be  suffered  to  proceed  until  the  relator 
had  given  security  to  answer  the  costs.  Upon  the  dis- 
cussion of  the  memorial,  it  was  objected  that,  inasmuch 
as  Sutton  was  not  only  a  relator,  but  also  a  Plaintiff  on 
his  own  behalf,  the  Attorney-General  had  no  control  or 
jurisdiction  over  the  suit«  The  Attorney-General  how- 
ever thought  otherwise;  and  being  of  opinion  that  Sutton 
was  not  a  fit  person  to  be  a  relator,  he  directed  that  all 
further  proceedings  should  be  stayed  until  a  proper 
relator  was  appointed,  or  sufficient  security  given  for 
the  cost$. 


1887. 


Attornby- 
Genehal 

•». 
Knight. 


The  form  of  the  security  proper  to  be  given  in  such 
a  case  was  afterwards  brought  under  the  consideration 
of  the  Vice-Chancellor,  upon  a  motion  to  dismiss  the 
bfbrmation  and  bill  unless  the  relator  should  give  satis- 
factory security ;  when  his  Honor  expressed  an  opinion 
that  the  security  proposed  to  be  given  by  the  relator, 
which  was  the  bond  of  an  individual  for  the  sum  of 
100/.,  was  not  sufficient;  and  he  referred  it  to  the  Master 
to  settle  the  form  and  extent  of  the  requisite  security  in 
case  the  parties  differed. 


Subsequently  the  matter  was  again  brought  before  his 
Honor,  and  his  attention  was,  for  the  first  time,  called 
to  the  fact,  that  this  was  not  merely  an  information, 
but  an  information  and  bill ;  and  it  was  urged  that  the 
Court  had  no  authority  to  compel  a  relator,  who  was 
also  a  plaintiff  in  the  suit,  to  give  security  for  costs. 
The  Vice-Chancellor  was  of  that  opinion,  and  the  ap- 
plication was  therefore  refused. 

Mr.  Jacob  and  Mr.  Koe^  for  the  Defendants,  who  ap- 
pealed against  his  Honor's  order,  submitted  that  the 
Attorney-General  had  a  perfect  right  to  withdraw  him- 
self 
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Attobnky- 
General 

V. 

Knight. 


self  from  any  information  instituted  by  his  authority, 
whenever  the  conduct  or  character  of  the  parties  pro- 
secuting it,  as  relators,  did  not  meet  his  approbation; 
and  the  suit  would  then  of  course  fall  to  the  ground. 
He  could  also,  if  he  pleased,  permit  the  relators  to 
proceed  with  it  upon  such  terms  as  he  thought  fit  to 
impose.  It  was  upon  this  ground  that  he  had  here 
called  upon  the  relator  to  give  satisfactory  security  for 
the  costs;  and  the  circumstance  that  the  relator  was 
also  the  Plaintiff,  was  no  reason  why  he  should  not  be 
subject  to  the  same  control  as  any  other  individual 
undertaking  the  responsibilities  of  that  office. 


7^e  Lord  Chancellor  said  that  this  was  substan- 
tially a  suit  in  which  there  were  two  Plaintiffs,  the  one 
the  Attorney- General  at  the  relation  of  William  Sutton^ 
and  the  other  William  Sutton  himself,  suing  in  his  own 
right*  The  circumstance  of  Sutton  filling  the  double 
character  of  relator  and  Plaintiff  appeared  to  him  to 
make  no  difference  at  all  in  the  question,  which  ought  to 
be  determined  upon  the  same  principle  as  if  distinct 
persons  acted  in  each  capacity.  In  that  case  it  would  be 
clear  that  the  Attorney-General  could  have  no  juris- 
diction over  the  conduct  of  the  Plaintiff  in  the  bill,  what- 
ever right  he  might  have  to  interfere  for  the  purpose  of 
controlling  the  proceedings  in  the  information.  The 
only  question  was,  whether  the  Court  had  any  authority 
to  stop  the  Plaintiff's  suit,  on  the  ground  that  he  was 
an  insuflScient  or  improper  person  to  be  named  as  re- 
lator in  the  information.  No  decision  had  been  pro- 
duced  in  support  of  the  affirmative  of  the  proposition  : 
the  Vice- Chancellor,  when  his  attention  was  drawn  to 
the  point,  was  of  opinion  that  the  Court  possessed  no 
such  authority ;  and  in  that  opinion  he  entirely  con- 
curred. 

Motion  refused,  with  costs. 
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PRICE  V.  CARVER. 


Aug,  30. 


TN  this  case  the  bill  was  filed  by  an  equitable  mort-  A'decree  of 

gagee  of  copyhold  property,  by  deposit  of  copies  of  aJIdnsTan^ 
court  roil,  praying  a  foreclosure.     Some  of  the  parties  infant,  must 
interested  in  the  equity  of  redemption  were  infants.    At  ^  jay  toThew 
the  hearing,  before  the  Lord  Chancellor,  on  the  8th  of  ^"*f  against 

the  decide 
April  18S7,  his  Lordship  made  the  usual  decree  for  a  after  heattains 

foreclosure ;  but,  in  drawing  up  the  decree,  a  question  '^f"^"®' j 
arose  whether  the  infant  Defendants  were  to  have  a  day  ing  the  pro- 
to  shew  cause  against  the  decree  when  they  should  attain  a^' n*G  4 
twenty-one,  8c  \  IV.  4. 

c.47.M.10yll. 

Mr.  Tumerj  for  the  Plaintiff. 

It  is  material,  for  the  Plaintifl^  that  the  decree  should 
be  drawn  up  in  the  proper  form,  and  that  the  infant 
Defendants  should  not  have  any  ground  for  shewing 
error  in  it.  The  doubt  upon  this  subject  arises  in  con- 
sequence of  the  decision  of  the  Vice-Chancellor  in  the 
case  of  Pawys  v.  Mansfield  {a\  upon  the  10th  and  11th 
sections  of  the  act  ]  1  G.  4.  &  1  fF.  4.  c.  47.  {b) 

His 


(a)  6  5/111.6.77. 

{fi)  The  tenth  and  eleventh 
sections  of  this  act  arc  in  the 
following  words :  — 

Sect.  10.  And  be  it  further 
enacted^  that  from  and  after  the 
pasiiog  of  this  act,  where  any 
action,  suit,  or  other  proceeding 
for  the  payment  of  debts,  or  any 
other  purpose,  shall  be  com- 
menced or  prosecuted  by  or 
against  any  infant  under  the  age 
of  twenty-one  years,  either  alone 


or  together  with  any  other  per- 
son or  persons,  the  parol  shall 
not  demur,  but  such  action,  suit, 
or  other  proceeding  shall  be  pro- 
secuted and  carried  on  in  the 
same  manner  and  as  effectually 
as  any  action  or  suit  could  before 
the  passing  of  this  act  be  carried 
on  or  prosecuted  by  or  against 
any  infant,  where,  according  to 
law,  the  parol  did  not  demur. 

Sect.  11.    And  be  it  further 
enacted,    that  where  any  suit 

hath 
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His  Honor  would  seem  to  have  been  of  opinion  that 
before  the  passing  of  that  act,  the  day  to  shew  cause  had 
been  given  only  by  analogy  to  the  parol  demurring ; 
and  that  the  abolition  of  the  demurring  of  the  parol 
involved  the  abolition  of  the  day  to  shew  cause.  This, 
however,  is  a  misconception.  The  rule  which  allowed 
an  infant  a  day  to  shew  cause,  may  perhaps  be  accurately 
stated  as  having  been  applicable  to  two  cases,  one,  that 
of  a  mortgage,  in  which  also  the  parol  may  have  been 
allowed  to  demur;  and  the  other,  that  in  which  it  was 
necessary  to  take  an  estate  out  of  an  infant ;  Sheffield  v* 
714^  Duchess  of  Buckingham  (a),  Blatch  v.  Wilder,  (b) 
According  to  the  old  law,  when  real  estates  descended 
to  an  infant  heir  in  fee,  the  parol  demurred ;  but  when 
they  descended  subject  to  a  trust  or  charge  for  the  pay- 
ment of  debts  or  legacies,  the  parol  did  not  demur ;  but 
yet,  in  the  latter  ease,  the  direction  in  the  decree  was 
that  the  infant  should  convey  when  he  attained  twenty- 


one. 


hath  been  or  shall  be  instituted 
in  any  court  of  equity  for  the 
payment  of  any  debts  of  any 
person  or  persons  deceased,  to 
which  their  heir  or  heirs,  devisee 
or  devisees,  may  he  subject  or 
liable,  and  such  court  of  equity 
shall  decree  tlie  estates  liable  to 
such  debts,  or  any  of  them,  to 
be  sold  for  satisfaction  of  such 
debt  or  debts;  and  by  reason  of 
the  infancy  of  any  such  heir  or 
heirs,  devisee  or  devisees,  an  im- 
mediate conveyance  thereof  can- 
not, as  the  law  at  present  stands, 
be  compelled,  in  every  such 
case  such  court  shall  direct,  and, 
if  necessary,  compel  such  in- 
fant or  infants  to  convey  such 


estates  so  to  be  sold,  (by  all  pro* 
per  assurances  in  the  law,)  to  the 
purchaser  or  purchasers  thereof^ 
and  in  such  manner  as  the  said 
court  shall  think  proper  and  di- 
rect; and  every  such  infant  shall 
make  such  conveyance  accord- 
ingly; and  c9^Ty  such  convey- 
ance shall  be  as  valid  and  effec- 
tual, to  all  intents  and  purposes, 
as  if  such  person  or  persons, 
being  an  infant  or  infants,  was 
or  were  at  the  time  of  executing 
the  same,  of  the  full  age  of 
twenty-one  years. 

(fl)  IVetea  Rep.  Temp.  Hard. 
682.     See  p.  684. 

{b)  Ibid,  322.     See  p.  324. 


Mr.  Hebetden^  for  the  infant  Defendants. 

(«)  1  Bro,  C.  C.  156.  n.  (rf)  3  Atk,  117. 

[ff)  2  Cojr,  586.  {e)  4  TiP^.  370. 

(c)  3  Dtcib.  683. 


The 
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one^  unless  he  shewed  cause  to  the  contrary;  Hargrave        1837. 
V.  Tindal  (a).  Mould  v.  Williamson  {Jb)^  Pope  v.  Gwyn  {c\ 
Uvedale  v.  Uvedale.  {d) 

The  proper  form  of  the  decree  in  this  case  will  be  to 
direct  an  account  of  what  is  due  for  principal,  interest, 
and  costs ;  to  declare  that,  in  default  of  payment,  all 
parties  shall  be  foreclosed ;  and  that  the  adult  Defend- 
ants shall  convey  immediately,  and  the  infant  Defendants 
shall  convey  when  they  come  of  age,  unless,  being  served 
with  a  subpcenUi  they  shall  shew  cause  against  the  de- 
cree. The  Defendants  propose  that  the  decree  should 
direct  that  the  Plaintiff  shall  hold  and  enjoy  until  the 
infants  attain  twenty-one.  That  proposed  provision  is 
adopted  from  the  form  of  the  decree  in  Spencer  v. 
Bqyes^  {e)  That  decree,  however,  is  not  in  the  form 
DOW  used;  for  the  Court  now  decrees  a  foreclosure  in 
the  first  instance.  Upon  referring  to  that  case  in  the 
Registrar's  Book,  it  appears  that  it  was  a  case  in  which 
the  mortgaged  property  had  been  conveyed  by  the  mort- 
gagor to  the  mortgagee  by  lease  and  release ;  and  the 
mortgagor,  who  was  the  Defendant  in  the  suit,  had 
entered  into  a  covenant  for  further  assurance.  A  bill 
having  been  filed  for  a  foreclosure,  the  Defendant,  by 
his  answer,  stated  that  the  property  was  copyhold,  and 
did  not  pass  by  the  conveyance :  upon  which  a  supple- 
mental bill  was  filed,  stating  the  covenant  for  further 
assurance ;  and  Lord  Alvanley  held  that,  under  such  a 
covenant,  the  Plaintiff  could  not  be  entitled  to  a  better 
conveyance  than  that  which  would  be  made  by  lease 
and  release. 
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1837.  The  legislature  can  only  be  considered    as  having 

abolished  the  strict  technical  demurrer  of  the  parol. 
Strictly  speaking,  the  parol  demurred  only  in  those 
cases  in  which  the  infant  heir  was  sued  by  the  creditor 
of  his  ancestor:  Flasket  v.  Beeb7/{a),  Chaplin  v.  Chap* 
lvu{b)  In  equity,  however,  it  appears  to  have  been 
held  that  the  parol  should  be  allowed  to  demur  in  favour 
of  a  devisee,  although  at  law  it  would  demur  only  in 
favour  of  an  heir :  Pcrwell  v.  Robins  (c),  Lard  Falkland 
v.  Bertie  (rf),  Eyre  v.  The  Countess  of  Shajfsbtin/  (e), 
Napier  v.  Lady  Effingham  (g),  Kelsall  v.  KelsalL  {h) 
The  determinations  in  Uvedale  v.  Uvedale  and  Motdd  v. 
Williamson  proceeded  upon  the  ground  that  a  court  of 
equity,  having  special  jurisdiction  over  infants,  would 
protect  their  interests.  So  also  Lechmere  v.  Brazier  (/), 
Scarth  v.  Cotton  (k)j  Sweet  v.  Partridge  (/),  shew  the 
utmost  extent  to  which  the  Court  has  gone  in  relieving 
creditors  against  the  heir.  Where  a  conveyance  is 
directed,  it  follows,  of  necessity,  that  a  day  must  be 
given  to  shew  cause. 

The  act  of  parliament  was  passed  for  the  particular 
object  of  facilitating  the  payment  of  debts  out  of  real 
estate.  Its  terms,  however,  are  general  enough  to 
apply  to  all  cases ;  but  thai  they  were  not  intended  to 
be  understood  in  their  largest  extent,  appears  from  the 
circumstance  that  the  case  of  an  infant  heir  of  a  vendor 
is  provided  for  by  a  subsequent  statute. 

This  case  is  precisely  similar  to  Spencer  v.  Boj/es, 

Mr. 

(fl)  4  East,  485.  (g)  2  P,  W.  401. 

(A)  3  P.  W.  565.  See  p.  568.  (h)  2  Mi/ltie  ^  Keen,409. 

(c)  7  Ves,  209.  (i)  2  J,  4^  W,  287.  See  p.  290. 

{d)  2  Vem,342,  (k)  Jacob,  635,  D. 

{,e)  2  P.  W.  103.  See  p.  1 19.  (/)  1  Cox,  455, 
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Mr.  Turner^  in  reply.  1837. 

When  Powell  v.  Robins  was  decided,  Flasket  v.  Beeby 
bad  not  been  determined.  In  Kelsall  v.  Kelsall^  Lord 
Brougham  expressly  says,  that  the  privilege  of  putting 
in  a  new  answer  does  not  extend  to  decrees  in  fore- 
closure suits,  and  that  an  infant  may  be  foreclosed. 


The  Lord  Chancellor.  4ug.  3o. 

The  question  argued  in  this  case  upon  the  minutes 
was,  whether  the  infant  Defendants  were  to  have  a  day 
to  shew  cause  after  attaining  twenty-one.  I  have  not 
seen  the  pleadings,  but,  from  the  form  of  the  decree,  I 
presume  that  the  Plaintiff  is  an  equitable  mortgagee, 
and  that  the  legal  estate  is  in  the  infants.  The  decree, 
in  the  event  of  the  mortgage  not  being  redeemed,  after 
directing  a  foreclosure,  directs  a  surrender  or  convey- 
ance of  the  legal  estate  to  the  Plaintiff.  Whether  this 
be  the  proper  form  of  decree,  has  not  been  argued 
before  me ;  but  the  parties  may  probably  be  advised  to 
consider  whether  a  sale  would  not  be  the  proper  course. 

I  proceed,  however,  to  consider  the  only  question  ar- 
gued before  me,  namely,  whether,  supposing  the  decree 
to  be  in  other  respects  correct,  the  infant  Defendants 
ought  to  have  a  day  to  shew  cause,  after  attaining 
twenty-one.  That  they  would  have  had  a  day  to  shew 
cause,  according  to  the  course  hitherto  pursued,  is  quite 
clear,  the  decree  being  both  to  foreclose  and  to  procure  a 
conveyance  from  the  infants.    But  it  is  said  that  the  stat. 

I I  6. 4.  &  1  W.^.  c.  47.  5.  10.  has  altered  the  course  of 
proceeding.  That  statute  only  enacts  that  the  parol  shall 
not  in  future  demur.  If  the  parol  demurring  and  the 
giving  a  day  to  an  infant  be  synonymous  terms,  then  this 
statute  has  prohibited  the  giving  a  day  in  future ;  but 
if  the  terms  be  not  synonymous,  then  the  statute  does 

Vol.  IIL  M  not 
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always  conceived  that  the  parol  demurred  in  equity  in 
those  cases  only  in  which  it  would  have  demurred  at 
law.  The  origin  and  limits  of  this  course  at  law  are  well 
explained  in  Plaskel  v.  Beeln/  {a) ;  and  the  cases  there 
put,  of  the  parol  demurring,  have  no  reference  to  the 
cases  in  equity  in  which  a  day  is  given  to  an  infant  to 
shew  cause;  indeed,  the  shape  of  the  decree  in  the  two 
cases  is  perfectly  different.  When  the  parol  demurs  in 
equity,  nothing  is  done  to  affect  the  infant ;  but  when  a 
day  is  given,  the  decree  is  complete ;  but  the  infant  has 
a  day  given  to  shew  cause  against  it,  and  if  he  do  not 
shew  good  cause  within  the  time  specified,  he  is  bound. 
In  some  cases,  indeed,  the  distinction  is  most  apparent,  the 
Court  deciding  that  the  parol  did  not  demur,  and  there- 
fore making  the  decree,  but  giving  the  infiint  a  day  to 
shew  cause.  In  Vvedale  v.  Uvedale{b)f  Lord  Hard* 
^icke  puts  a  case  in  which  the  parol  could  not  have  de- 
murred, but  the  infant  would  have  had  a  day  given.  So 
in  Chaplin  v.  Chaplin  (c),  it  was  held  that  the  parol  did 
not  demur ;  but  the  legal  estate,  being  in  the  son,  could 
not  have  been  got  from  him  till  twenty-one,  and  the 
decree  must  have  given  him  a  day  to  shew  cause.  In 
Fountain  v.  Caine  {d)j  there  was  a  trust  to  pay  debts, 
and  the  parol  did  not  demur,  but  a  day  was  given  to 
the  infant.  PaweU  v.  Robins  [e)  was  a  case  in  which  the 
parol  demurred,  and  no  sale  was  directed  till  the  heir 
attained  twenty-one.  In  Pope  v.  Gwyn  (g)  the  assets 
were  held  to  be  equitable ;  and  the  parol  did  not  demur, 
but  a  day  was  given  to  the  infant  heir.  Spencer  v. 
Bqyes  {h)  was  not  a  case  of  the  parol  demurring,  but  a 
day  to  shew  cause  was  given  to  the  infant  heir.     All 

cases 

(a)  4  East,  485.  {e)  7  r«.209. 

{b)  3  Atk.  117.  \g)  8  Vet.  28.  n. ;  2  Dick.  683. 

(c)  3P,  fV,365.;  see  p.  368.  (k)  4  Ves.570. 

{d)  1  P.  W.  504. 
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of  foreclosure  and  partition,  and  all  others  in 
which  a  conveyance  is  required  from  an  heir,  except 
those  in  which  the  parol  would  demur  at  law,  are  cases 
in  which  a  day  is  given,  but  the  parol  does  not  demur. 
Of  all  such  cases  the  statute  takes  no  notice,  and  affords 
no  remedy  for  them,  except  that  by  the  eleventh  section  it 
enables  the  Court  to  take  from  the  infant  the  legal  estate 
of  property  decreed  to  be  sold  for  the  payment  of  debts, 
but  for  that  purpose  only.  In  all  other  cases  in  which 
a  conveyance  is  required  from  an  infant,  the  law  re- 
mains as  before,  and  the  practice,  therefore,  must  remain 
the  same.  There  must  be  a  decree  for  the  in&nt  to 
convey  at  twenty-one,  and  he  must  have  a  day  to  shew 
cause,  as  before,  (a) 

The  present  is  precisely  such  a  case ;  and  I  think, 
therefore,  that  the  decree,  if  taken  in  its  present  form, 
must  be  according  to  the  former  practice,  which  I  ap- 
prehend to  be  as  the  minutes  stood  altered  by  the 
Plaintiff. 


18S7. 


The  decree,  as  ultimately  drawn  up,  stood  as  fol« 
lows :  — 

His  Lordship  doth  order  and  decree  that  it  be  re- 
ferred to  the  Master  of  this  Court,  in  rotation,  to  take 
an  account  of  what  is  due  to  the  Plaintiff  for  principal 
and  interest  in  respect  of  the  mortgage  security  in  the 
pleadings  mentioned,  and  to  tax  the  costs  of  this  suit. 
And  upon  the  Defendants,  or  any  or  either  of  them, 
paying  to  the  Plaintiff  what  the  said  Master  shall  find 
due  to  her  for  such  principal  and  interest  as  aforesaid, 
and  for  the  costs  of  this  suit,  within  six  months  after  the 
said  Master  shall  have  made  his  report,  at  such  time 
and  place  as  the  said  Master  shall  appoint,  it  is  ordered 

that 

(a)  See  SchoUfield  v.  HeafieU  7  Sim,  669. 
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IS^T*  ^     that  the  Plaintiff  do  deliver  up  to  the  Defendants  so 
paying  her,  the  memorandum  in  the  bill  mentioned,  and 
do  execute  all  necessary  acts  and  deeds  for  releasing 
and  discharging  the  premises  in  question  from  payment 
of  the  principal  and  interest  secured  on  the  same,  and 
from  any  incumbrances  done  by  her,  or  any  claiming 
under  her,  and  deliver,  upon  oath,  all  the  title  deeds  and 
writings  in  her  custody  or  power  relating  to  the  said 
premises  to  the  Defendants,  or  as   they  shall  direct. 
But  in  default  of  the  Defendants,  or  any  of  them,  so 
paying  to  the  Plaintiff  what  shall  be  found  due  as  afore- 
said, at  the  time  aforesaid,  the  Defendants  are,  from 
thenceforth,  to  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  right,  title,  interest,  and  equity  of  re- 
demption, of,  in,  and  to  the  said  premises.     And  in  case 
of  such  foreclosure,  the  Defendants  are  to  deliver  up  to 
the  said  Plaintiff  the  possession  of  the  said  mortgaged 
premises.      And  the  Defendants,    Thomas  Carver  and 
Mary  his  wife,  J(Jin  Dodwell  and  William  Dodwell^  and 
the  Defendants  the  infants,  William  Dodwell  the  younger, 
Sarah  Dodwell^   Mary  Dodwell,  and  Theresa  Dodwellj 
on  their  attaining  twenty -one,  are  to  do  all  necessary 
acts,  so  as  duly  to  convey,  surrender,  and  assure  the 
same  to  the  Plaintiff.     And  this  decree  is  to  be  binding 
on  the  Defendants,  the  infants,  unless,  on  being  served 
with  subpoena,  they  shall,  within  six  months  after  they 
shall  attain  the  age  of  twenty-one,  shew  unto  this  Court 
good  cause  to  the  contrary.     And  for  the  better  taking 
of  the  said  accounts,  the  parties  are  to  produce,  before 
the  said   Master,   upon  oath,  all  deeds,   papers,   and 
writings  in  their  custody,  or  power  relating  thereto; 
and  are  to  be  examined  upon  interrogatories  as  the  said 
Master  shall  direct,  who,  in  taking  the  said  account,  is 
to  make  unto  the  parties  all  just  allowances,  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as 
they  may  be  advised." 
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SMITH  V.  OLIVER.  J-fyn- 

n^HE  bill  was  filed  on  the  20th  of  October  18S6,  The  1 7th 

and  the  answer  on  the  20th  of  Januafy  18S7.     On  app^s^only 
the  2d  of  May  1837,  the  Plaintiff  filed  a  replication,  of  ^o  ?«« >« 
which,  however,  no  notice  was  given  to  the  Defendants.  Plaintiff  re- 
No  subpoena  to  rejoin  was  served ;  and  the  Defendants,  94"^?*  •  com- 

.  .  mission. 

on  the  25th  of  May^  gave  notice  of  a  motion,  and,  on 
the  2d  of  June^  moved,  to  dismiss  tl)e  bill  for  want  of 
prosecution.  Upon  that  motion,  the  Vice-Chancellor 
held  that  it  was  not  requisite  for  the  Plaintiff  to  give 
notice  of  having  filed  a  replication,  but  that  the  De- 
fendants ought  to  ascertain  how  that  fact  was,  before 
giving  notice  of  motion  to  dismiss :  and  it  being  stated 
at  the  bar,  that  the  Plaintiff  did  not  require  a  commis- 
sion to  examine  witnesses,  his  Honor  decided  that  the 
seventeenth  order  of  1831  did  not  apply,  but  that  the 
case  must  be  dealt  with  according  to  the  old  practice ; 
and  he  accordingly  refused  the  motion. 

The  motion  was  now  brought  on,  by  way  of  appeal^ 
before  the  Lord  Chancellor. 

Mr.  Wigram  and  Mr.  Sazalgette^  for  the  motion. 

This  case  is  distinguishable  from  Williams  v.  Jana^ 
V)mf{a)\  for  there  a  subpoena  to  rejoin  was  served,  and 
the  motion  was  grounded  on  default  in  the  subsequent 
proceedings ;  whereas  here,  no  such  subpoena  has  been 
served,  although,  according  to  the  exigency  of  the 
seventeenth  order  of  1831,  it  ought  to  have  been  served 
within  three  weeks  fi'om  the  filing  of  the  replication. 

That 

(a)  6  Sim.  77. 
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was  the  true  toean-g°f*«       ,,^  «b^^ 
That  sucb  was  tn         ^onsttucuon.    ^  ^  ,ejoi» 

from  the  gran»ma^«*^^^^^^^^^etbes«bp^       «  ,1.^ 
preceding  the  words  ^^^^  ^  the  ^  ^, 

serve"  in  ***^r       ^nd  serve,"  ^^  **  ^teftotn*« 

-^*%"t  t&'  ^  *^  ttttent,  apply 
fiUog  of  the  repwa        ^^  ^^^  «'>«'"'^"  although* 

1*«  *^  "°lh  branches  of  the  s^^^nc^^^  ^^  ^^. 

-1"-^^^  r  ^tc-^  ^«  "^"""  tleCts  wblcb  they 
the  words      »»  „„^y  to  the  J     ^  ^^„^  m 

amine  witnesses,    aPP  J       ^^^  carefu\^  ^  eon- 

Lediately  P-^^  t  ,,ew  *«t  t^^^^  ^e  bVU 
that  particuW  pl««»       .fterwards  s^^^*,,*   ^e  defauH 

bcrrin."  it  must  m^  •„  ,,tbin  *e  ^^^^^ 

the  bill  ^'^\^^p^  to  rejom  wvt^        ^^^^Vn  s»cb 
leaving  ser-^.; jtCmmission,  if  ^'^'/^^^^^oned  in  tbe 
Plaintiff  teq«^7^^^  ^e  other  steps  men^    ^^^^^^, 

order  witbm  *e  ^v.^,  rendermg  th  ^^^  ^,,tt 

«.av  move  to  dismiss ,  ^^  prc^       ^^  ^Vie 

::^-«^^^n^  \  av^^  *^.  ^^^Si^red  m  the 
being  dism»ss^'J\.,bin  the  time  ^^^*^^  only  i|^ 
other  proceeding^,  ^,ie  to  tho^  ^^^^  View  is 

order.  c°"trdiTeqmr^  ^  '^"'"Trorder,  whereby. 
-^^^^nl^^sZiuentP-^*';^::^  enabled 
confirmed  by  the  ^^^  ^^  ^f  puintiff  fi^**  * 

iftheBaintiff  f«^^        .„  ^ase  the  Bjm  ^^ 

-  °^^":  ::;rwitbin  three  w.^^,  ,,,  the 
•"^fP*^        f  ™  v.hich  it  must  \^  \^  ptamtiff 

^pUcation ;  from  ;^^  ^.^.mpiated  ^at^^ 

^ers  of  the  or  .^  ^  ^^^^,  ^Vie  sucy  ,^.t 

would  be  compellable  oy 
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that  time,  in  every  instance;  for  it  would  have  been 
nugatory  to  introduce  this  latter  provision  if  the  Plain- 
tiff could,  with  impunity,  by  a  few  days  delay,  de- 
prive the  Defendant  of  the  benefit  of  it.  In  Brown  v. 
Moore  (a),  a  case  under  the  seventeenth  order  of  1828, 
the  Vice-Chancellor  dismissed  the  bill,  on  the  ground  of 
the  subpoena  to  rejoin  not  having  been  served  within  the 
time  limited  by  that  order;  and  the  only  difference 
between  that  order  and  the  seventeenth  order  of  18S1 
(besides  the  extension  of  time),  consists  in  the  circum- 
stance that  the  latter  limits  the  obligation  to  obtain  a 
commission,  and,  as  a  consequence,  the  proceedings  sub- 
sequent to  and  dependent  on  the  commission,  to  cases  in 
which  the  Plaintiff  requires  a  commission.  The  cer- 
tificate cited  in  the  Anonymous  Case  (£),  and  the  judg- 
ment of  the  Master  of  the  Rolls  in  Garden  v.  Man^ 
ntng{f)i  and  in  White  v.  Similh  (d\  are  also  authorities 
in  fiivour  of  the  present  application.  That  the  operation 
of  the  seventeenth  order  is  not  confined  solely  to  cases 
in  which  die  Plaintiff  requires  a  commission,  appears 
from  the  case  of  Flight  v.  Jones  {e).  The  wording  of 
the  sixteenth  order  of  1831,  is  precisely  similar  to  that 
of  the  seventeenth,  so  far  as  it  comes  under  discussion ; 
and,  according  to  the  orders  drawn  up  upon  applications 
und^  that  order,  and  the  practice  thereon,  the  Plaintiff 
was  obliged  to  serve  a  subpoena  to  rejoin  within  three 
weeks  from  the  filing  of  the  replication  in  all  cases.  Such 
orders  are  to  be  taken  as  the  deliberate  decisions  of  the 
Court,  and  are,  therefore,  authorities  in  favour  of  the  pre- 
sent motion;  otherwise  the  Registrars  are  not  authorised 
Co  draw  up  the  orders  upon  motions  under  the  sixteenth 

order  in  the  present  form,  (g) 

Mr. 


1837. 


(a)  9  Sim.  464. 
it)  5  Sim,  497. 
{e)  1  JTeen^  380. 
(d)  1  Ke€tt,58}. 


(e)  7  Sim.  256. 

(g)    See    1  Smith's  Chancery 
Practice,  p.  238.  1  Keen,  380. 
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Mr.  Jacob  and  Mr.  S.  P.  White^  contra. 

The  Lord  Chancellor  held  that  the  seyenteentfa 
order  applied  only  to  cases  in  which  a  commission  was 
required ;  observing,  that  he  had  so  decided  more  than 
a  year  ago  (a),  after  a  communication  with  the  Vice- 
Chancellor ;  and  his  Lordship  dismissed  the  motion,  (b) 

{a)  See  Crooke  ▼.  TVery,  the         {b)  See  DameU  ▼.  Auttcn,  8 
next  case.  Sim,  19. 


1836. 
March  11. 

Tbepro- 
▼inoDB  of  the 
17th  Order 
of  1851,  with 
respect  to 
serving  ftiA- 
jpomitf  to  hear 
judgment,  do 
not  apply  to 
the  case  of  a 
Plaintiff  who 
does  not  sue 
out  a  commis- 
sion to  exa- 
mine wit- 
nesses. 


CROOKE  V.  TRERY. 

/^N  the  25th  of  February  1835,  upon  a  motion,  under 
^"^  the  sixteenth  of  the  new  orders,  that  the  bill  might 
be  dismissed  for  want  of  prosecution,  an  order  in  the 
usual  form  was  made  that  the  Plaintiff  should  file  a 
replication,  serve  subpcenas  to  rejoin,  and  obtain  and 
serve  an  order  for  a  commission  to  examine  witnessesj 
if  she  should  require  such  commission,  within  three 
weeks  from  that  time,  and  give  rules  to  produce  wit- 
nesses and  pass  publication  in  Trinity  term  then  next, 
and  set  the  cause  down  for  hearing,  and  serve  subpcenas 
to  hear  judgment  returnable  in  Michaelmas  term  then 
next,  or  that  in  default  thereof  the  bill  should  stand 
dismissed. 


In  compliance  with  this  order,  a  replication  was  filed 
and  subpcenas  to  rejoin  were  served  within  three  week; 
from  the  date  of  the  order.     The  Plaintiff  did  not  su< 
out  a  commission ;  but  the  usual  rules  to  produce  wit 
nesses  Were  given,  and  publication  passed  in  the  caui 
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in   THitf (y  term  1835.     The  cause  was   set  down  for        1836. 
hearing  on  the  24th  of  November^  being  the  last  day 
but  one  of  Michaelmas  term ;  and,  on  the  same  day, 
mbpcenas  to  hear  judgment  were  served,  returnable  on 
the  10th  oi  December  following. 

The  Vice-Chancellor  having  refused  a  motion  that 
the  subpomas  to  hear  judgment  might  be  set  aside  for 
irregularity,  and  that  the  bill  might  be  dismissed  for 
want  of  prosecution,  the  motion  was  renewed  before  the 
Lord  Chancellor,  by  way  of  appeal. 

'Mr.Jacobf  for  the  motion,  contended  that  the  Plaintiff 
had  failed  to  comply  with  the  exigency  of  the  seventeenth 
of  the  new  orders,  as  expounded  by  the  order  of  the  25th 
of  February  1835,  specifying  the  terms  upon  which  alone 
she  was  to  be  at  liberty  to  keep  her  bill  in  court.     Ac- 
cording to  those  terms,  she  was  to  set  down  her  cause 
and  serve  the  subpcmas  to  hear  judgment  returnable  in 
3iiehaelmas  term,  being  the  succeeding  term  to  that  in 
which  publication  passed.     Now,  although  she  had  set 
down  the  cause  for  hearing  in  Michaelmas  term  last, 
yet  the  subpcmas  to  hear  judgment  were  not  made 
returnable  until  three  weeks  after  the  expiration  of  that 
term.     It  was  no  answer  to  the  objection  to  say,  that 
because  she  had  not  required  a  commission  to  examine 
witnesses,  she  was,  therefore,  to  be  exempt  from  the  ob- 
ligation to  fulfil  the  subsequent  requisitions  of  the  order. 
Sudi  a  construction  would  effectually  defeat  the  pur- 
pose of  the  new  orders,  wherever  a  Plaintiff  was  able  to 
carry  on  his  suit  without  the  aid  of  a  commission  to 
examine  witnesses. 

Mr.  Wakffield^  contra^  insisted  that  no  provision  was 
to  be  found  in  either  of  the  orders  referred  to,  for  the 
case  which  had  occurred.     All  the  regulations  of  the 

seven- 
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1836.  seventeenth  order  would  be  found,  on  an  attentive 
pexusal,  to  be  strictly  limited  to  cases  where  the  plaintifis 
required  a  commission  to  examine  witnesses.  The  sub- 
sequent course  of  proceeding  to  be  taken  where  no  such 
commission  was  required,  was  not  provided  for  in  any 
part  of  the  seventeenth  order,  and  was,  in  fact,  a  casus 
omissus.  This  point  was  expressly  decided  in  Williams 
V.  Janaway  {a). 

The  Lord  Chancellor  said,  he  had  had  a  commu- 
nication on  the  subject  with  the  yice-Chancellor.  The 
order  of  the  S{5th  oi  February  18S5,  was  intended  to  be 
made  in  pursuance  of  the  sixteenth  of  the  new  orders, 
and  was  in  the  usual  form  adopted  by  the  officer  of  the 
Court,  where,  upon  a  motion  to  dismiss,  the  undertaking 
to  speed  was  given.  But  upon  a  careful  consideration 
of  the  language,  both  of  the  sixteenth  order  and  of  the 
seventeenth,  on  which  the  argument  had  been  prin- 
cipally rested,  he  concurred  with  his  Honor  in  the 
conclusion  that  neither  of  them  applied  to  the  present 
case. 

Motion  refused  with  costs. 

(a)  6  Sim.  77. 
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FRANK  V.  FRANK.  ,  *»«7. 

Aug  9.  11. 

MjlDWJJRD  FRANK  was  tenant  for  life  of  certain  The  consent 
-^-^  estates  in  the  counties  of  Norfolk  and  Suffolk,  with  ^omlllS^er 
a  power  of  charging  those  estates  with  an  annual  sum,  counsel,  to 
not  exceeding  400/.  by  way  of  jointure  for  any  woman  jointare,  and 

with  whom  he  might  intermarry.     By  a  deed,  dated  the  accept  an  al- 
,-i-,,  1  1  Af.     lowance  for 

6tti  ot  February  1813,  and  executed  many  years  after  his  maintenance 

marriage,  in  pursuance  of  the  power,  he  appointed  the  ^"""g  the  life 
yearly  sum  of  400/.  to  be  raised  and  paid  after  his  de-  band,  who 
ceases  to  his  wife  Mary  F.  Frank,  for  her  life,  with  the  ^Xilt  prl^* 
usual  powers  of  distress  and  entry  in  case  of  non-pay-  judice  to  her 
ment,  such  annuity  to  be  for  her  jointure  and  in  lieu  of  dower,  held 

dower.  not  to  be 

bindinff  upon 
her,  after  his 

In  the  month  of  August  1825,  Edward  Frank  was,  ^^f^ 
upon  inquisition,  found  to  be  a  lunatic,  and  to  have  con*>  vert  is  not 
tinned  in  a  state  of  lunacy  from  the  25th  of  Octdxsr  j^Sf  Se'co- 

1816,  downwards.  ▼erture,to 

elect  between 
a  jointure 

By  an  order,  in  the  lunacy,  it  was  referred  to  the  made  to  her' 
-mj-  .        .  1  ./.       t     1  .1  i»  after  marriage 

Master  to  inquire  and  certify  whether  an  indenture  of  and  her  dower 

release,  dated  the  10th  of  February  182S,  was  a  valid  f^J^^""^" 

deed,  or  otherwise,  and  also  what  Mary  F.  Frank,  the  wife 

of  the  lunatic,  asked  as  an  allowance  for  her  mainte^ 

nance,  and  what  she  claimed  as  a  matter  of  right  under 

the  said  indenture ;  and  in  case  she  consented  to  give 

up  her  claim  under  the  same,  the  Master,  in  settling  the 

allowance  for  her  maintenance,  was  to  take  into  con* 

sideration  the  circumstances  and  situation  of  Mary  F* 

Frank,  and  certify  what  would  be  a  proper  allowance 

for  her. 

The 
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18S7*  The  Master,  by  his  report,  after  stating  the  substance 

and  effect  of  the  deed  of  appointment  of  the  6th  of  Fe- 
bruaty  1813,  and  also  of  two  other  deeds  of  the  9th  of 
April  1813,  and  the  \0\hoi  January  1817,  respectively, 
found,  among  other  things,  that  Mary  F>  Frank  had  con- 
sented before  him  to  release  and  give  up  all  her  claim» 
right,  and  interest  under  the  several  deeds  of  the  6th  of 
February  1813,  the  9th  oi  April  1 8 1 3,  the  1 0th  of  January 
1817,  and  the  10th  of  February  1823,  and  that  he  was 
of  opinion  that  350/.  per  annum  would  be  a  proper  sum 
to  be  allowed  to  her  by  way  of  maintenance,  to  commence 
from  Lady^day  1827. 

By  an  order  of  the  13th  o{  August  1828,  made  upon 
a  petition  in  the  lunacy,  and  reciting  that  MaryF.  Frank 
had  appeared  by  counsel  on  the  petition,  and  consented 
to  release  and  give  up  all  her  claim,  right,  and  interest 
under  the  several  deeds  of  the  6th  of  February  1813, 
the  9th  of  April  1813,  the  10th  of  January  1817)  and 
the  10th  of  February  1823,  respectively,  the  report  as 
to  the  allowance  for  maintenance  was  confirmed.  That 
order  was  subsequently  varied  by  the  addition  of  the 
words  **  but  not  to  deprive  Mary  F.  Frank  of  her  dower.** 

The  lunatic  died  in  October  1834>,  and  Mary  F.  Franks 
as  his  widow,  became  entitled,  under  the  appointment 
of  the  6th  of  February  1813,  to  a  jointure  of  400/.  per 
annum  for  her  life,  charged  upon  his  real  estates,  unless 
she  had  barred  herself  by  the  consent,  which  the  order 
of  the  13th  of  August  1828  recited  her  to  have  given, 
to  release  that  interest. 

Shortly  after  the  death  of  the  lunatic,  the  tenant  in 
tail  in  possession  of  the  settled  estates,  who  was  an  in- 
fant, filed  this  bill.  The  principal  object  of  the  bill  was 
to  have  it  declared  that  Mary  F.  Franks  the  widow  of 

the 
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the  lunatic,  had  in  equity  waived  her  right  to  the  join-     ^  1?^^ 

tore  of  400/.  a  year  under  the  deed  of  the  6th  of  Febnta}  y 

1813;  or,  if  not,  that  she  might  be  put  to  her  election 

between  that  provision  and  her  dower  at  common  law. 

By  a  report,  dated  the  20th  of  December  1836,  and 

made  upon  a  reference  in  the  cause,  the  Master  found 

that  the  jointure  otMaryF.  Franks  created  by  the  deed  of 

the  6th  of  February  18 IS,  was  now  an  existing  charge 

upon  the  estates  of  the  Plaintiff,  but  that,  under  the 

circumstances  stated,  she  had  in  equity  freed  the  estates 

firom  the  same. 

Mary  F.  Frank  then  presented  a  petition  in  the 
lunacy,  praying  that  the  order  of  the  1 3th  of  August 
1828,  might  be  discharged ;  and  she  also  took  excep- 
tbns,  in  the  cause,  to  the  report  of  the  20th  of  Decem- 
ber 1836*  The  petition  and  the  exceptions  were  set 
down  and  ordered  to  be  brought  on  together. 

The  grounds  on  which  the  order  of  the  1 3th  of  August 
1828  were  impeached,  as  stated  in  the  petition,  were 
chiefly  three ;  first,  that  no  consideration  was  given  to 
the  petitioner  for  the  interest  which  she  was  represented 
as  having  consented  to  waive ;  secondly,  that  the  Mas- 
ter's report,  and  the  subsequent  confirmation  of  it,  were 
wholly  irregular,  inasmuch  as  the  nature  and  amount 
of  her  interest  under  the  deed  of  the  6th  of  February 
1813,  were  never  referred  to  him;  and  thirdly,  that, 
being  a  feme  covert,  her  consent,  even  if  regularly  and 
formally  taken,  was  not  binding  upon  her,  no  case  of 
election  having  been  made. 

The  Lord  Chancellor  said  that  in  the  lunacy  he 
had  no  jurisdiction   over   the  Plaintiff  in  the  cause, 
and  it  was,  therefore,  impossible  to  proceed  with  the 
hearing  of  the  petition ;  but  the  matter  might  be  pro- 
perly 
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perly  entertained  and  disposed  of  upon  the  exceptions, 
which  raised  precisely  the  same  question. 

Mr.  TVigramj  Mr.  Parker^  and  Mr.  WiUcoek,  in  sup- 
port of  the  exceptions,  then  submitted  that  it  was  unne- 
cessary to  consider  the  two  points  first  suggested  in  the 
petition,  as  the  last  objection  there  stated  to  the  finding 
of  the  Master  was  conclusive.  No  authority  could  be 
produced  to  shew,  and  it  would  be  contrary  to  all  prin- 
ciple to  hold,  that  a  married  woman  was  competent  to 
release  a  future  right  by  means  of  a  consent  given  in 
the  manner  and  under  the  circumstances  in  which  Mrs. 
Franks  consent  was  stated  to  have  been  given  in  this 
case.  Neither  the  Master  nor  the  Court  had  any  juris- 
diction to  take  such  a  cx>nsent,  which,  therefore,  was 
merely  inoperative.  They  referred  to  Brawn  v.  Ben^ 
son  (fl),  Richards  \,  Chambers  {b\  Bitchiey,  Broadbent  (c), 
Pickard  v.  Roberts  (rf),  Mole  v.  Smith  [e). 


The  Lord  Chancellor  said  it  might,  for  the  pur- 
pose of  the  argument,  be  assumed,  and  indeed  there  could 
be  no  doubt,  that  Mrs.  Frank  had  bound  herself,  if  she 
was  competent  to  do  so ;  for  she  had,  by  her  counsel, 
<:onsented  to  accept  the  allowance  for  maintenance,  and 
release  the  jointure. 


Mr.  Cooke^  for  the  Plaintiff. 

The  sole  question  is  whether  the  right  to  jointure 
under  the  deed  of  February  1813,  has  been  already 
waived  by  Mrs.  Frank.  If  not,  she  will  now  be  called 
upon  to  elect,  and  may,  by  her  counsel,  elect  at  the  bar 
between  that  provision  and  her  dower,  out  of  the  estate 

of 


{a)  5  East,  551. 
ib)  10  Vei,5S0. 
(c)  SJ.^  W,  AS^. 


{d)  5  Mad,  384. 
\e)  1  J.  4-  W,  p.  668. 
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of  which  she  is  dowable ;  and,  as  the  former  greatly 
exceeds  the  latter  in  point  of  value,  there  can  be  no 
doubt  which  she  will  prefer.  I  contend,  however,  that 
hj  the  consent  given  in  Court  and  recited  in  the  order 
of  the  13th  of  August  1828,  to  release  all  claim  under 
the  deed  of  the  6th  of  February  1813,  and  accept  the 
allowance  for  maintenance  thereby  provided,  her  claim 
to  the  jointure  is,  in  equity,  effectually  barred,  and  that 
nothing  now  remains  for  her  but  to  resort  to  her  dower  at 
law.  It  18  admitted  that  if  she  was  competent  to  give  that 
ccmsent,  she  is  bound  by  it ;  but  it  is  argued  that  she 
was  not  competent  to  consent,  inasmuch  as  she  was  then 
mider  coverture.  It  is  to  be  observed,  however,  that 
though  married,  Mrs.  Frank  could  not  be  said  to  be 
mider  the  control  of  coverture.  Her  husband  being 
a  lunatic,  she  was,  for  all  practical  purposes,  and  in  the 
eyes  of  a  court  of  equity,  she  ought  to  be  considered  as 
9Ljeme  sole.  Even  at  law,  cases  have  occurred  where 
the  husband  being  out  of  the  realm,  the  Court  of  Com- 
mon Pleas  has  permitted  the  wife  to  acknowledge  a 
fine  of  her  estate  without  her  husband,  in  this  respect 
treating  her  as  if  she  were  not  under  disability ;  and  the 
principle  of  those  cases,  viz.,  that  she  was  free  from  the 
marital  control,  ought  equally  to  be  extended  to  an 
election  made  by  a  wife  whose  husband  is  a  lunatic.  It 
b  not  correct  to  say  that  Mrs.  Frank  gave  up  a  certain 
and  permanent  income  of  400/.  a  year,  to  arise  after  her 
husband's  death,  for  a  precarious  allowance  during  his 
life  time,  and  that  there  was  no  mutuality  in  the  terms 
of  the  agreement.  The  allowance  by  way  of  mainte- 
nance was  to  commence  immediately,  and  upon  her  hus- 
band's death  she  was  to  be  remitted  to  her  dower,  so 
that  she  secured  a  present,  and  did  not  deprive  herself 
of  a  future,  income.  It  was,  therefore,  strictly  an  election 
between  jointure  on  the  one  hand,  and  dower,  with 

the 
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18S7.  the  addition  of  an  immediate  provision,  on  the  other; 
and  my  proposition  is  that,  in  this  Court,  a  married 
woman  is  competent  to  make  such  an  election,  and  will 
be  bound  by  it,  wherever  the  relative  values  of  the  two 
interests  appear  to  be  uncertain,  and  it  is  or  may  be 
for  her  advantage  to  exercise  her  option.  Thus,  in 
Ardesoife  v.  Bennet  (a),  a  feme  caoert  was  held  to  have 
elected,  by  her  acts,  to  take  under  a  will,  in  opposition  to 
the  interest  she  acquired  as  the  testator's  heiress  at  law ; 
and  that  was  a  much  weaker  case,  for  no  formal  consent 
was  ever  given.  So  in  hady  Cavan  v.  PuUeney  (£),  Mrs. 
PuUeruy  was  directed,  in  her  husband's  life  time,  to  make 
her  election  to  take,  either  under  the  will  of  Sir  W. 
Ptdteney^  or  under  the  will  of  Creneral  Pidteney  ;  and  if 
she  should  elect  to  take  an  estate  tail  under  the  former, 
then  it  was  declared  that  she  should  not  be  entitled  to 
any  estate  under  the  latter ;  and  it  was  subsequently  held 
that  certain  proposals  laid  by  her  before  the  Master, 
amounted  to  an  election  to  take  under  the  will  of  Sir 
JV.  Ptdteney.  In  Wilson  v.  Lord  John  Townshend{c)y  it 
was  decided  that  a  Jeme  covert  was  bound  to  elect  be- 
tween a  life-annuity  given  by  will,  to  her  separate  use, 
charged  upon  a  devised  estate,  and  a  title  paramount  to 
a  part  of  the  same  estate ;  and  it  was  there  laid  down 
by  Lord  Lotighborougk,  referring,  with  approbation,  to 
the  language  of  Chief  Justice  De  Grey  in  Lord  Dar* 
lington  V.  Pidteney  {d)^  that  "  election  applies  to  in- 
terests of  married  women,  interests  immediate,  remote, 
contingent,  of  value,  and  not  of  value."  {e)  The  same 
doctrine  is  recognised  in  Vane  v.  Lord  Dungannon  (jg). 


Mr, 


(a)  2  Dick.  465.  (rf)  See  7  Bro.  P,  C.  530. 

(A)  2  Vet.j\in,544.  (e)  2  Tri.  jun.  696. 

(c)  Ibid.  693.  Ig)  2  Scho,  4  Lef,  118. 
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Mr.  Wigram,  in  reply. 

In  all  the  cases  referred  to  by  Mr.  Cooke^  the  question 
was  ripe  for  election ;  for  both  the  interests  had  accrued 
in  possession,  and  it  was  necessary,  for  the  sake  of  third 
parties  interested  adversely,  that  th^  feme  covert  should 
then  exercise  her  option.     The  present,  however,  was 
not  a  case  of  election  between  jointure  and  dower ;  but 
between  jointure,  which  is  a  provision  to  arise  after  the 
husband's  decease,  and  an  allowance  for  maintenance 
during  his  lifetime.     The  law  on  this  subject  is  ably 
discussed  by  Mr.  Roper  (a),  who  lays  it  down  expressly 
that  *'  the  period  for  the  wife  to  make  election,  is  at  her 
husband's  death,  and  not  sooner ;"   and  he  refers  to  a 
number  of  authorities  in  support  of  that  proposition. 
The   same   doctrine,  deduced  from   a   passage  in  the 
^first  Imtitute^  is  also  to  be  found  in  a  note  in  Viner^s 
Abridgment^  where,  speaking  of  jointure,  it  is  said,  ^^  but 
if  the  jointure  had  been  made  after  marriage,  there,  not- 
withstanding such  alienation,  yet  seeing  her  estate  was 
originally  waivable,  and  her  time  of  election  was  not 
till  after  the  death  of  her  baron,  she  may  claim  her 
dower  in  the  residue ;  whereas,  in  the  other  case,  the 
jointure  being  made  before  marriage,  was  not  waivable 
at  all."  (6) 


1837. 


The  Lord  Chancellor  [after  stating  the  facts  of  the 
case]. 

What  Mrs.  Frank  was  to  become  entitled  to  under 
the  deed  of  February  1813,  was  a  jointure  to  arise  upon 
the  death  of  her  husband ;  in  other  words,  a  rever- 
sionary interest  in  land,  to  commence  after  the  expir- 
ation of  her  husband's  life.     If,  instead  of  land,  it  had 

been 

(a)  lRop.H.^W.byJacob,54S.     {b)  \4  Vin.Ab.S4B.  pill,  n. 
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1837.  been  money,  the  Court  would  not  have  allowed  her,  by 
any  act  of  hers  during  coverture,  to  bind  her  right  to  a 
reversionary  interest  of  that  description.  Without  her 
consent,  the  Court  would  not  have  dealt  with  it  or  dis- 
posed of  it  at  all ;  and  her  consent  the  Court  would 
have  refused  to  tak^. 

It  is  said,  however,  that  because  this  is  an  estate  in 
land,  the  case  is  different ;  and  Mrs.  Frank  is  supposed 
to  have  waived  her  right  by  consenting,  through  her 
counsel  at  the  bar,  to  release  it.  A  married  woman 
is  not  capable  of  parting  with  an  interest  of  this  nature 
under  such  circumstances.  The  argument  was  not 
attempted  to  be  supported  upon  the  ground  of  the  con- 
sent being  binding  upon  her ;  but  it  was  put  in  the  only 
mode  in  which  it  could  possibly  be  put,  namely,  that  her 
consent  amounted,  in  equity,  to  an  election,  that  is  to 
say,  an  election  between  her  title  to  dower,  and  her  right 
under  the  deed  of  February  1813,  giving  her  a  jointure 
in  bar  of  dower. 

To  this,  one  obvious  answer  is,  that  the  question  was 
never  put  to  Mrs.  Frank  in  the  shape  of  an  election. 
The  supposed  election  was  not  between  dower  and  join- 
ture, but  between  the  allowance  for  maintenance  during 
the  life  of  her  husband  on  the  one  hand,  and  the  join- 
ture secured  by  the  deed  on  the  other.  It  is  true  that 
the  order  goes  on  to  declare,  that  the  acceptance  of  the 
maintenance  shall  not  deprive  Mrs.  Frank  of  her  right 
to  dower;  but  the  report,  and  the  order  founded  upon 
it,  never  formally  raised  the  question  as  a  case  of  election 
at  all. 

If,  however,  upon  the  proceedings  in  this  Court,  the 
question  had  been  distinctly  raised,  and  had  assumed 
that  shape,  still  it  is  perfectly  clear  that  a  married  woman 

could 
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could  not  be  bound  by  an  election  so  made.    The  statute 

which  regulates  this  question,  the  27  H.  8.  c.  10.,  pro* 

vides,  in  the  ninth  section,  that  in  case  of  a  jointure  made 

after  marriage,  the  wife,  if  she  outlive  her  husband,  shall 

be  at  liberty^  after  the  death  of  her  husband,  to  refuse  to 

accept  the  lands  given  to  her  in  jointure.     There  is, 

therefore,  an  express  provision  that  her  election  shall 

be  made  at  the  time  when  the  right  is  claimed,  that  is 

to  say,  after  her  husband's  death ;  and  a  case  in  the 

19  Eliz.  reported  in  Dyer  (a),  proceeds  upon  the  autho- 

ri^,  or  rather  is  a  judicial  exposition,  of  that  clause  in 

the  statute,  and  decides  that  the  period  of  electira  shall 

not  be  until  after  the  right  has  accrued. 

For  these  reasons  it  is  clear,  first,  that  there  never 
was  properly  an  election  at  all,  and  secondly,  that  if 
there  had  been  such  election,  it  could  not  be  now  bind* 
ing  upon  Mrs.  Frank. 

Another  observation  arises  on  the  case,  shewing,  in- 
deed, that  election  between  dower  and  jointure  was  never 
in  the  contemplation  of  the  Court,  and  that  is,  that  in 
the  proceedings  upon  which  the  Plaintiff  relies  as 
amounting  to  a  waiver  of  the  jointure,  none  of  those 
precautions  and  safeguards  were  interposed  which  the 
Court  is  in  the  habit  of  requiring  for  the  sake  of  pro- 
tection, wherever  the  interests  of  a  married  woman  are 
concerned. 
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Upon  these  grounds  I  am  of  opinion,  that  there  is 
nothing  to  debar  Mrs.  Frank  from  now  electing  to  take 
either  dower  or  jointure,  as  she  may  think  most  for  her 
benefit. 


Mrs.  Frank  thereupon  elected  by  her  counsel  to  ac- 
cept the  jointure. 

(a)  Anon,35%,b, 

N  2 
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A  Defendant 
in  custody  for 
want  of  the 
answer  of 
himself  and 
his  wife,  can- 
not clear  his 
contempt  by 
putting  in  tiie 
separate 
answer  of 
himself  only. 

Where  a 
Defendant, 
who  is  in  the 
F/eef  for  a 
contempt  in 
not  putting  in 
his  answer,  is 
reported  to  be 
.a  fit  object  to 
have  the 
benefit  of  the 
provisions  of 
the  act  1  fF.4. 
e,  56.,  the 
Court  will  not 
interfere  in 
his  behalf  in 
such  a  manner 
as  to  prejudice 
the  interests 
ofaPlainUff 
whose  pro- 
ceedings have 
been  regular. 


GEE  V.  COTTLE. 

npHE  Defendant  Moses  Cottle^  having  been  attached 
for  want  of  the  answer  of  himself  and  his  wife,  was 
brought  up  to  the  bar  by  writ  of  habeas  corpus^  and 
turned  over  to  the  Fleet.  Shortly  afterwards,  the  visiting 
Master  inquired  into  his  case,  and  reported  in  favour 
of  his  liberation ;  and  upon  his  putting  in  his  own  an- 
swer only,  on  the  1 2th  o( December  1836,  the  usual  order 
for  his  discharge  was  made  under  Sir  K  Sugderis  act  {a) 

Mr.  Tinney  now  moved  that  the  answer,  which  was 
'the  separate  answer  of  the  husband  only,  although  he 
had  obtained  no  order  allowing  him  to  answer  separately, 
should  be  taken  oif  the  file;  or  that  the  Plaintiff  might 
be  at  liberty  to  sue  out  a  new  attachment,  and  that  the 
Defendant's  solicitor  might  be  ordered  to  pay  the  costs. 
He  submitted  that  the  contempt  could  not  be  purged 
until  the  answer  of  the  wife,  as  well  as  that  of  the  hus- 
band, had  been  put  in ;  and  that  the  order  of  the  12th  of 
December  1836,  was  a  fraud  upon  the  Court. 

The  Lord  Chancellor  ordered,  that  the  order  of 
the  12th  of  December  1836,  should  be  discharged,  with 
costs  against  the  Defendant ;  and  that  the  answer  of  the 
Defendant  should  be  taken  off  the  file  for  irregularity, 
and  that  the  Plaintiff  should  be  at  liberty  to  proceed,  by 
attachment,  for  the  answer  of  the  Defendant  and  his 
wife. 


In 


(a)  1  W,  4.  c.  36. 
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In  pursuance  of  the  last-mentioned  order,  a  fresh        183^. 
attachment  issued  against  the  Defendant,  upon  which  he     ^!^JV!?^ 
was  arrested  and  lodged  in  gaol.     He  was  afterwards  «. 

brought  up  to  the  bar  by  writ  of  habeas  corpus  on  the  Cottlk. 
4th  of  Naoember  last,  and  turned  over  to  the  Fleet ;  and  Mw^as 
the  Plaintiff  thereupon  took  proceedings  with  a  vieivrtp 
having  the  bill  taken  pro  confesso  against  him,  under  jhe 
provisions  of  the  1  fV.  4.  c.  36.  s.  1 5.  rule  2. 

Mr.  BbifU  now  moved  that  the  Defendant  might  be 
at  liber^  to  answer  separately  from  his  wife,  and  that 
upon  having  so  answered,  he  might  be  discharged,  and  =  >!•{ 

that  the  costs  of  his  contempt  might  be  paid  out  of  the 
suitors'  fund.  It  was  clear  from  the  circumstances,  and  was 
express!^  sworn  to  in  an  affidavit  which  the  Defendant  :*  ^a 

had  made,  that  he  had  no  power  or  control  over  hi^ 
wife  I  and  where  that  was  the  case,  the  course  of  the 
C!ourt  was  to  allow  the  husband  to  put  in  a  separate 
an3wer;  Barry  v.  Cane  (a),  Garey  v.  JVhiftingham^  (j) 


1.1    .■■■:>»  1 


•)■».  iiii.'i 


I"   ;■  «'  I 
.     ..1 


^.J    :  .  .1  '.     i.'l  i7 

-tli  1         I  /»■•{ 


Mr.  James  Russell^  for  the  Plaintiff,  opposed  the  m|CH 
tion,  on  the  ground  that,  if  granted,  it  would  defeat  the  > .  i:  t  *  <.  n\\ 
ends  of  justice.     In  pursuance  of  the  order  of  the  9th  of 
August  last,  a  new  attachment  was  sued  out,  and  the 
Defendant  was  asain  committed  to  the  FleeL  and  the  •  ^  ,i  w. 

Plaintiff  was  now  going  on  in  the  regular  cpur^,  under  >  >  >•  >./'«i  ^?  f^ 
the  provbions  of  Sir  E,  Sugden^s  act,  to  have  the  bijl     iTi^.L/Vt.  Ui 
taken  pro  confesso:  and  in  the  course  of  a  few  days  he       '    'i  ""'^'^ 
would  be  in  a  condition  to  obtain  the  order  for  tl^     7r.»:M  ,\*.7:i 
purpose.     To  allow  the  Defendant,  in  the  mean  while, 
to  file  a  separate  answer,  and  clear  the  costs  of  his 
contempt  by  the  assistance  of  the  suitors'  fund,  under 
the  seventh  rule  in  that  act,  would  entirely  frustrate  the 

Plaintirs 

(a)  3  Mad.  47S.  (b)  1  Sim,  ^  S.  163. 

N  3 
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18S8.        Plaintiff's  proceedings  at  a  time  when  he  was  on  the 
^'^y*^     very  point  of  reaping  their  fruits. 

V. 

Cottle.  JTie  Lord  Chancellor. 

Although  the  Court  will  do  what  it  can  to  relieve  a 
Defendant,  and  give  him  the  benefit  provided  for  him  by 
the  statute,  it  will  never  do  so  in  such  a  manner  as  to  pre- 
judice the  interests  of  a  Plaintiff.  The  present  Plainti£^ 
who,  having  been  perfectly  regular,  is  in  a  situation  to 
obtain  the  relief  he  seeks  in  the  course  of  a  few  da3rs, 
would,  if  I  discharged  the  Defendant,  be  under  the  ne- 
cessity of  beginning  again.  The  Defendant,  besides,  is 
not  entitled  to  favour,  for  he  has  not  come  forward  to 
ask  the  assistance  of  the  Court  till  the  very  last  moment, 
when  the  Plaintiff  is  on  the  point  of  getting  the  fruits  of 
his  suit ;  his  object  being  to  stop  the  Plaintiff,  and  com- 
pel him  to  commence  his  proceedings  anew.  The 
proper  course  will  be  to  let  the  motion  stand  over  for 
the  present ;  and  if  the  Plaintiff  does  not  do  that  which 
he  asserts  he  is  in  a  condition  to  do,  the  Defendant  may 
then  bring  it  on  again. 
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HESLOP  V.  METCALFE.  1837. 

Dec.  20.  23. 

TflCHARD   TILLYER  BLUNT  wos  employed  Order  made 
-^  as  the  PlaintifF's  solicitor  in  the  conduct  of  this  J^^hoSrew 
suit,  from  the  period  of  its  institution,  in  the  month  of  from  the  con- 
September  18S4.     On  the  12th  oi  January  18S6,  he  de-  plaintiff's 
livered  his  bill  of  costs,  from  which  it  appeared  that,  cause,  that  he 
after  giving  credit  for  certain  sums  advanced  by  the  up  to  the 

Plaintiff  there  was  due  to  him,  on  account  of  his  charires  Plaintiff's  new 

,  °       solicitor  the 

m  this  cause,  mdependently  of  other  charges,  a  balance  briefs  of  the 

of  97/.     On  the  12th  o(  Februaty  1836,  Mr.  Blunt  sent  ^ou^ns^^^^^^ 
a  letter  to  the  Plaintiff,  in  which  he  stated  that  he  had  nions  thereon, 
no  funds  in  his  hands  available  to  the  prosecution  of  the  of  the  Miveral 

suit,  and  that  he  must,  therefore,  request  payment  of  the  answers,  and 
-    ,  r  ^,  -»   ,         11  I  .  1  I  .11     /»  all  such  other 

balance  ot  215/.  Is.  4a.,  due  on  his  general  bill  of  costs  papers  and 

delivered,   and   the  subsequent  costs:    otherwise,  the  ^^c""™®"^** 

^  '  connected 

Plaintiff  must  abide  the  consequences.     On  the  9th  of  withthecause, 
the  same  month,  Mr.  Blunt  had  sued  out  a  writ  against  ^gcuon  'such 
the  Plaintiff  for  the  amount  of  the  alleged  balance ;  and  new  solicitor 
upon  that  writ  the  Plaintiff  was,  on  the  15th  of  February,   necessarTlSr 

arrested  and  held  to  bail.  A  second  bill  of  costs,  amount*  '*'®  hearing; 

-  I  .     1     T  II  /-      i       .  without  pre- 

mg  to  36/.  195.,  and  including  the  charges  for  business  judicetoany 

done  in  this  cause  from  the  12th  of  November  1835  to  "ght  of  lien 

for  costs,  and 

the  15th  o( February  1836,  was  subsequently  delivered;   upon  an  un- 
and,  on  the  26th  of  May  1836,  the  Plaintiff  received  a  Jeturn't"hem 
letter  from  Mr.  Blunt,  in  which,  referring  to  an  appli-  undcfuced 
cation  made  to  him  by  the  clerk  in  Court  in  the  cause  of  days  after  the 
Heslop  v.  Metcalfe,  the  petitioner  stated  that  he  {Blunt)  hearing. 
should  proceed  no  further  in  that  cause,  unless  the  re- 
quest contained  in  his  letter  of  the  12th  of  February  were 
complied  with  before  one  o'clock  on  the  following  day. 
On  receiving  this  communication,  the  Plaintiff  instructed 
another  solicitor,  of  the  name  of  Green,  to  take  the 

N  4f  necessary 


.,.  V^  Ctt^^^^^'"'  Those 

for  ptoceeA^"^    ,  ^^  cause  ''T^S.c^ 

.«rds  set  do>vn     ^^^  ^,,^  c^    ^^^  ^^^^^^    ^^  ^ 

o-*^^ttdV3ee-^^'  ,    cause  -^-^^ 

^«-*^"^:\U   ^°^^rr^^-,  '^^^^^L^apevs  in 

saV^«^*  ^;lat  aP^^^TaU^g  **^  "'^    t  and  at\»^ ' 

inspect'  P    ^   a  to  «"    nettotvauous  v-  ^^  ti 

tinges,  and  o^      ^^^i^et  n^g        ,    t^e  P^P  d 

hands,  v^^^^;  ^„t  Vitb"*^' '^  ^.ere  V^^ 

•^^r:^'tV,emU-^-^^'^  ,ovder,«PO«. 

^•^^'^  Uortben-«^^:,^:^;oetheV^-^ 

vvce-Ch«""'^^°ff  Ibatthe^^^tn  oftcecop 

'-  *^  t!      of  ^^«  ""  dUents  and  V>vo 
.V»c  ans^«**      n  papers,  *«  upon  ^n  V 

t  ,  deeds  and  ?^v  e,  »*>  J   ^^  tbe  W 

"'^    fnected  V^tV^  ^^^  be  ««^«^^' V\d  be  ^ 
«^  '^         «\gbt  i^^""    °  f  tbe  cause,  s^^  ^^.^ 

bebo^^^  ^v.  Blunt  to 
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his  undertaking  that  they  should  be  received  without  1837. 

prejudice  to  any  right  of  lien,  and  also  that  they  should  ^^^^"^^^ 

be  returned,  undefaced,  to  Mr.  Blunt  within  ten  days  ». 

aaer  the  hearing  of  the  cause.  Metcalh. 

An  appeal-petition,  presented  by  Mr.  Blunt  against 
his  Honor's  order,  now  came  on  to  be  heard. 

Mr.  Jacob  and  Mr.  Addisj  in  support  of  the  appeal* 

No  case  has  occurred  in  which  an  order,  at  all  similar 
to  the  present,  has  been  made,  with  the  exception  of 
CoUgrave  v.   Manley{a\   which  occurred  in  the  year 
I82S,  and  which  is  at  variance  with  the  whole  current 
of  authorities  both  before  and  since.     There,  the  soli- 
citor had  discharged  himself  by  selling  his  business  to 
another  solicitor;  and  the  main  question  in  the  cause 
had  reference  to  the  legality  of  that  transaction.     The 
order  for  the  delivery  of  the  papers  was,  apparently, 
not  much  discussed,  the  question  of  lien  being  only  a 
subordinate  point.      In   Boss  ▼.  I/tughton  (5),   which 
occurred  in  the  year  1818,  and  is  the  earliest  reported 
case  upon  the  subject,  it  was  not  the  client,  but  his 
assignees,  who  discharged  the  solicitor.     Lord  ELdon 
thought  that  circumstance  made  no  difference,  and  held 
that  a  solicitor,  who  was  discharged,  was  bound  to  pro- 
duce, but  not  to  deliver  up,  the  papers  of  his  client. 
The  papers  there  in  question  were  vouchers,  that  is, 
original  documents,  and  not,  as  in  the  present  instance, 
papers  prepared  by  the  solicitor,  or  copied  and  made 
out  at  ^his  expense.     The  next  case  was  Commerell  v. 
Poynton  (c),  where  the  solicitor  had  himself  declined 
to  proceed,  and  the  order  made  was  of  the  same  kind, 
for  production  and  inspection  only. 

In 

(a)  1  Twm,  4*  J7ui5.400.  (c)  1  Swan,  1. 

(6)  1  Vet.  4-  B.  349. 
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In  Ijm'd  V.  Wormleighton  (a),  the  solicitor  had  been  dis- 
charged by  the  client;  or  rather,  the  executors  of  the 
client  had  declined  to  continue  to  employ  him ;  and,  at 
the  time  of  the  client's  death,  the  papers  in  the  cause, 
and  the  documents  and  vouchers  relating  to  it,  were  in 
the  solicitor's  hands.  Lord  Eldoih  in  the  course  of  his 
judgment,  there  states  his  impression  to  be,  that  the 
solicitor  **  ought  to  be  able  to  make  use  of  the  non-pro- 
duction of  the  papers,  in  order  to  get  at  what  is  due  to 
him." 


In  Moir  v.  Miidie  (i),  where  the  solicitor  had  dis- 
charged himself,  the  application  was  for  delivery,  but 
the  order  was  limited  to  inspection  merely.  In  Taoort 
V.  Dayrell  (c),  the  Lord  Chancellor  says,  "  the  party 
cannot  take  his  papers  out  of  the  hands  of  his  solicitor 
without  paying^his  bill,  and  the  probability  is  very  strong 
that  the  party  cannot  stir  a  step  in  the  cause  without 
the  papers."  In  Glutton  v.  Pardon  (d).  Lord  Eldon 
took  precisely  the  same  view,  although  he  stated,  that 
where  a  party  had  a  pressing  necessity  for  papers,  the 
Court  would  order  them  to  be  delivered  over,  upon  a 
deposit  being  made  sufficient  to  cover  what  was  due 
upon  the  bill  and  the  costs  of  taxation.  No  proposal 
of  that  kind  has  been  made  here. 


It  is  not  denied  that  a  large  sum  is  due  to  Mr. 
Bltmty  in  respect  of  his  bill  of  costs ;  and  if  the  lien 
exists  at  all,  it  is  inconceivable  that  it  should  be  so 
qualified  as  it  is  by  the  terms  of  the  order  appealed 
from,  the  effect  of  which  would  be  to  render  the  lien 
utterly  worthless. 


(a)  Jac.  560. 

\b)  1  Sim.  ij-  Si.  282. 

(c)  13  Vet,  195.;  seep.  197. 


(rf)  1  Tum,Sr  Ru»t,50\,i 
p.  304. 


The 


see 


CASES  IN  CHANCERY. 

The  Lord  Chancellor  (without  calling  upon  Mr. 
Wigf-oMi  who  was  on  the  other  side). 

Since  this  question  was  first  brought  on,  I  have  taken 

the  opportunity  of  looking  at  all  the  cases ;  and  I  have 

now  to  consider  whether  I  will   act  on  Colegrave  v. 

Manl€ifj  or  will  undo  what  Lord  Eldon  did  in  that  case. 

The  point  was  there  directly  raised,  whether,  if  the 

Court  is  of  opinion  that  there  should  be  a  production, 

the  order  ought  to  go  beyond  giving  liberty  to  inspect 

and  take  copies.     Lord  Eldon^  in  his  judgment,  first 

considered  the  question  arising  upon  the  sale  of  his 

business,  by  the  solicitor;    an  act  which  he   held  to 

amount  to  a  discharge  by  the  solicitor  of  himself.     His 

Lordship  says,  '^  I  look  upon  Mr.  Raphael  as  having 

dissolved  the  connection  of  solicitor  and  client ;  for  it  is 

not  enough  that  he  was  willing  to  superintend  the  Plain- 

tiflTs   business.     Now,   where  the  solicitor  discharges 

himself,  the  rule  is  quite  different  from  what  it  is  where 

the  solicitor  is  discharged  by  the  client ; "  and  afterwards 

he  adds,  **  so  &r  as  the  use  of  papers  is  concerned,  the 

suitor,  when  his  solicitor  discharges  himself,  must  have 

his  business  conducted  with  as  much  ease  and  celerity, 

and  as  little  expense,  as  if  the  connection  of  solicitor 

and  client  had  not  been  dissolved." 


Heslop 
mstcaltc 


Accordingly,  the  order  in  Colegrave  v.  Manley  was 
almost  in  the  very  terms  of  the  present  Order. 


It  is  true  that  in  several  preceding  cases,  where  the 
solicitor  had  discharged  himself,  orders  were  made,  giving 
lo  the  client  the  right  of  inspection  only :  but  it  cannot 
be  supposed  that  Lord  Eldon^  who,  with  all  his  expe- 
rience, had  decided  Colegrave  v.  Manley^  in  the  year  1 82S, 
was  not  acquainted  with  the  prior  authorities.    In  Cress-- 

well 
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xvell  V.  Byron  {a\  his  Lordship  intimates,  in  the  form 
of  a  doubt,  his  opinion  that  a  solicitor  discharging  him- 
self cannot  claim  a  lien ;  an  expression  which  must  be 
understood  as  meaning,  not  that  the  solicitor  loses  the 
lien  altogether,  but  that  he  cannot  set  it  up  so  as  to 
prevent  the  client  from  proceeding  in  the  cause.  And 
his  Lordship's  language  in  Lord  v.  Womdeighton  (6)  is 
to  the  same  effect. 


Undoubtedly,  that  doctrine  may  expose  a  solicitor  to 
very  great  inconvenience  and  hardship,  if,  after  em- 
barking in  a  cause,  he  finds  that  he  cannot  get  the 
necessary  funds  wherewith  to   carry   it  on.     But,    on 
the  other  hand,  extreme  hardship  might  arise  to  the 
client,  if,  —  to  take  the  case  which  is  not  uncommon 
in   the  smaller  practice  in  the  country,  —  a  solicitor^ 
who  finds  a  poor  man  having  a  good  claim,  and  hav- 
ing but  a  small  sum  of  money  at  his  command,  may 
go  on  until  that  fund  is  exhausted,  and  then,  refusing 
to  proceed  further,  may  hang  up  the  cause  by  withhold- 
ing the  papers  in  his  hands.    That  would  be  a  great 
grievance  and  means  of  oppression  to  a  poor  client, 
who,  with  the  clearest  right  in  the  world,  might  still 
be  without  the  means  of  employing  another  solicitor. 
The  rule  of  the  Court  must  be  adapted  to  every  case 
that  may  occur,  and  be  calculated  to  protect  suitors 
against  such  conduct.    Now,  a  solicitor,  if  he  knows  that 
he  must  trust  to  the  result  of  the  cause  for  his  remuner^ 
ation,  will,  of  course,  be  disposed  to  proceed  with  it  in 
such  a  way  as,  while  it  promotes  the  interest  of  his  client, 
is  most  likely  to  render  his  lien  available.     I  have  no 
doubt,  therefore,  that  the  existence  of  the  lien,  while  it 
is  a  great  protection  to  the  solicitor  against  his  client,  is 

also 

(a)  14  Vet,  21  \,  {b)  Jac.SSO. 
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also  a  great  benefit  to  the  client ;  but  the  benefit  would 
be  entirely  lost,  if  the  solicitor  might  stop  short  in  the 
middle  of  the  suit,  and  insist  upon  retaining  the  papers,  i. 

because  then  no  other  solicitor  could  take  up  and  carry     ^^^caife. 
on  the  cause. 

It  is  admitted  that,  when  the  solicitor  discharges 
himself  the  client  and  his  new  solicitor  shall,  at  all 
eyents,  have  fi'ee  access  to  inspect  and  copy  the  papers 
at  the  office  of  the  former  solicitor.  The  mere  giving 
of  access,  however,  is,  nine  times  out  often,  of  no  prac- 
tical value ;  for  if  the  papers  are  to  remain,  notwithstand- 
ing in  the  custody  of  the  solicitor  who  has  discharged 
himself,  it  is  obvious  that  they  cannot  be  made  use  of  in 
the  further  progress  of  the  suit.  The  result  would  be, 
that  the  client  is  to  be  put  to  the  expense  of  fresh  copies ; 
that  firesh  briefi  mui$t  be  prepared  for  counsel ;  in  short, 
that  all  the  costs  arising  from  making  copies  of  the 
papers  and  documents  to  be  used  in  the  cause  must  be 
incurred  over  again,  and  so  the  client  is  to  be  greatly 
damnified.  That  is  entirely  inconsistent  with  the  dictum 
of  Lord  Etdoriy  that  the  suitor  must  have  his  business 
conducted  with  as  much  ease  and  celerity,  and  as  little 
expense,  as  if  the  connection  had  not  been  dissolved. 

On  the  other  hand,  if  all  that  expense  be,  in  iact, 
iocurred  by  the  client,  what  is  the  use  of  the  solicitor's 
lien  ?  There  may,  indeed,  be  original  papers ;  but  sup- 
posing them,  as  here,  to  be  papers  in  the  cause,  the 
effect  of  the  rule  would  only  be  to  impose  a  very  great 
hardship  on  the  client,  without  any  benefit  to  the  soli- 
citor. But  if  the  expense  is  to  operate  so  as  to  compel 
him  rather  to  pay  the  solicitor's  bill  than  to  go  to  the 
expense  of  fresh  copies,  the  admission  of  access  and 
inspection  would  be  nugatory,  and  of  no  value.  Now, 
that  a  suitor,  whose  solicitor  withdraws  himself  from  the 

further 
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further  conduct  of  a  cause,  shall  be  permitted  to  have 
the  free  use  of  the  papers  held  by  that  solicitor,  so  far 
as  they  may  be  required  in  the  prosecution  of  the  cause, 
is  quite  consistent  with  the  observations  of  Lord  Eldon 
in  Commerell  v.  Poynton^  and  Lord  v.  Wormleighton. 
Those  observations,  coupled  with  the  express  decision 
to  that  effect  in  Colegrave  v.  MarUey,  leave  no  doubt  in 
my  mind  as  to  what  Lord  Eldon  considered  to  be  the 
rule  in  such  cases,  and  I  entirely  concur  in  the  propriety 
of  that  rule. 


It  remains  only  to  be  considered,  whether  Mr.  Blunt 
must  be  held  to  have  retired  from  the  performance  of 
his  duty  as  solicitor  in  this  cause.  [The  Lord  Chancellor 
entered  into  an  examination  of  the  particular  facts  of  the 
case,  as  stated  in  the  affidavits,  and  then  continued] :  — 
I  cannot  but  consider  that  the  result  of  these  transac- 
tions amounted,  on  the  part  of  Mr.  Blunt^  to  a  withdraw- 
ing of  himself  from  the  office  of  solicitor  for  the  Plain- 
tiff. I  then  take  the  law  as  laid  down  by  Lord  Etdon, 
and,  adopting  that  law,  must  hold  that  Mr.  Blunt  is  not 
to  be  permitted  to  impose  upon  the  Plaintiff  the  neces- 
sity of  carrying  on  his  cause  in  an  expensive,  incon- 
venient, and  disadvantageous  manner. 


I  think  the  principle  should  be,  that  the  solicitor 
claiming  the  lien,  should  have  every  security  not  incon- 
sistent with  the  progress  of  the  cause.  But  it  is  dear 
that  there  will  neither  be,  to  use  the  expression  of  Lord 
Eldouy  the  same  ease  and  celerity,  nor  as  little  expense, 
in  the  conduct  of  it,  if  the  new  solicitor  is  merely  to 
have  access  to  the  papers,  as  where  they  are  placed  in 
his  hands,  upon  his  undertaking  to  restore  them  after 
the  immediate  purposes  of  the  production  have  been 
served. 

Appeal  dismissed  with  costs. 
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KING  V.  BRYANT.  ,  is^s- 

t  Jan.  27.  51. 

TN  this,  which  was  a  foreclosure  suit,  the  Defendant  A  party  in 

appeared  to   the  bill.     Having  got  into  contempt  ^title2Pto"bc 
for  want  of  an  answer,  he  was  taken  upon  an  attach-  J?f "*^ '" 
ment,  and  committed  to  the  FUet.    On  the  8th  of  Men/  that  proceed- 
1837,  a  decree  was  made,  that  the  bill  should  be  taken  1,"^^"'*' 
pro  confesso  against  the  Defendant,  and  that  it  should  seauenttothe 
be  referred  to  the  Master  to  take  an  account  of  what  h[m  iif  1^°^ 
was  doe  to  the  Plaintiff  for  principal  and  interest  on  his  tempt,  have 
mortgage,  and  to  tax  his  costs  of  the  suit ;  and  that,  upon      Upon  the 

&e  Defendant  paying  to  the  Plaintiff  what  should  be  proceedings 

^  "^  under  a  decree 

reported  due  for  such  principal,  interest,  and  costs,  taking  the  bill 

within  six  months  from  the  date  of  the  report,  at  such  £7want'of 
time  and   place  as   the   Master   should   appoint,   the  an  answer,  in 
Plaintiff  should  reconvey  the  mortgaged  premises  to  ^^\i  the  De- 
the  Defendant;   or,  in  default  thereof,  the  Defendant  fendant,not. 
should  thenceforth  stand  absolutely  foreclosed.      And  he  is  in  con- 
fer the  better  taking:  the  accounts,  the  parties  were  to  ^"?P^»  ®"^|j^ 

D  »  r  to  be  served 

produce  before  the  Master,  upon  oath,  all  deeds,  books,  with  warrants 
&c.  relating  thereto,  and  were  to  be  examined   upon  barter"   ^  ^ 
interrogatories,  as  the  Master  should  direct,  who,  in      An  order 
taking  the  account,  was  to  make  to  the  parties  all  just  the  first  in- 
allowances ;  with  liberty  to  either  of  the  parties  to  apply.  •'*°ce,  to 

report  made 
The  Plaintiff  did  not  serve  the  Defendant  with  any  '^£l''^l''^^'' 
warrants  to  attend  the  proceedings  before  the  Master ;  confesso,  for 
the  whole  of  which,  upon  the  accounts,  therefore,  were  g^^^  jg  -„,  ' 
taken  ex  parte.  regular. 

By  his  report,  dated  the  22d  of  July  1837,  the  Mas- 
ter certified  the  sum  that  was  due  to  the  Plaintiff  for 
principal,  interest,   and   casts,  and  appointed  the  22d 

of 
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1838.  of  January  1838,  between  the  hours  of  eleven  and 
twelve  o'clock,  at  the  Bolh  Chapely  as  the  time  and  place 
of  payment.  This  report  was  afterwards  confirmed  by 
an  order,  absolute  in  the  first  instance,  which  was  not 
served  on  the  Defendant 

The  first  information  which  the  Defendant  had  of  the 
decree  and  proceedings  in  the  Master's  office,  was  by  a 
letter  from  the  Plaintiff's  solicitor,  dated  the  31st  of 
August  1 837,  and  stating  the  effect  of  the  Master's  report 

Upon  a  petition  by  the  Defendant,  stating  these  facts, 
(which  were  verified  by  affidavit,)  alleging  certain  spe- 
cific errors  in  the  account,  and  praying  that  the  order 
confirming  the  report  might  be  discharged,  and  that  it 
might  be  referred  back  to  the  Master  to  review  his 
report,  the  Vice-Chancellor  dismissed  the  application, 
on  the  ground  that  the  petitioner,  not  having  purged  his 
contempt,  had  no  right  to  be  heard. 

The  Defendant  presented  a  petition  of  appeal  against 
his  Honor's  order. 

Mr.  PurviSf  for  the  Plaintiff,  took  a  preliminary  ob- 
jection to  the  petition,  on  the  ground  that  the  Defendant 
was  not  entitled  to  be  heard,  inasmuch  as  he  had  ^ot 
put  in  his  answer,  and  was  still  in  contempt 

Mr.  Eldertorij  in  support  of  the  petition. 

The  Defendant,  notwithstanding  his  contempt,  has  a 
right  to  be  heard,  to  show  irregularity  in*  the  prdceed- 
ings  against  him,  before  he  is  absolutely  foreclosed. 
The  irregularities  he  complains  of  are,  firsts  that  the 
whole  of  the  proceedings  upon  the  account  in  the  Mas- 
ter's office  were  taken  behind  his  back,  the  Defendant 

never 
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never  haying  been  served  with  warrants,  and  having  1838. 
had  no  notice  to  attend ;  and  next,  that  the  order,  con- 
firming the  report,  was  absolute  in  the  first  instance.  It 
appears  firom  the  note  of  a  case  of  Thompson  v.  Trotter  {a)j 
with  which  I  have  been  furnished  by  Mr.  Walker,  the 
Registrar,  that  a  distinction  exists  in  this  respect  be- 
tween decrees  pro  confesso,  under  the  statute,  for  want  of 
appearance,  and  decrees  pro  confesso  for  want  of  answer. 
In  the  former,  there  being  no  one  whom  the  Plaintiff 
can  serve,  all  the  subsequent  proceedings  must  neces- 
sarily be  ex  pcurte  ;  in  the  latter,  the  Defendant  having 
come  in  and  acknowledged  the  jurisdiction,  it  is  only 
reasonable  that  when  a  decree  has  been  made  for  an 
account,  the  accounting  party  should  be  cited  to  attend 
before  the  Master;  Dominicetti  y.,Latti{b\  DanielTs 
Chancery  Practice  (c)  And  such  indeed  is  the  language 
of  this  decree,  which  directs  that  tlie  parties  shall  be 
examined  on  interrogatories,  and  shall  bring  in  books 
and  papers  upon  oath. 

The  Lord  Chancellor. 

I  think  the  Defendant  has  a  right  to  b^  heard  to  shew 
irregularity  in  the  proceedings.  Let  the  case  stand 
over  to  give  the  Plaintiff's  counsel  an  opportunity  of 
inquiring  whether  there  are  authorities  for  holding  that 
die  taking  the  account  ex  parte  in  the  Master's  office, 
and  the  order  confirming  the  repoit  absolute  at  once, 
were  regular.     My  impression  is  the  other  way. 


The  petition  having  been  brought  on  again,  Jon.  51. 

Mr.  Purvis  submitted  that  the  Defendant,  beuig  in 
contempt,  could  not  be  heard,  except  for  the  purpose  of 

getting 

(c)  lOth  Dec.  18S5,  not  re-         {h)  2  JDtcAr.588. 
ported.  (c)  Vol.i.  p.  698. 

Vol.  III.  O 
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18S8«       getting  rid  of  the  order  putting  him  in  contempt ;  and 
^^^"^     he  cited  Beamed s  Orders  {a )  Vawles  v.  Young  (6),  Jnon.  (c), 

V.  Odell  V.  Hart  (rf),  Lord  Wetiman  v.  Osbaldiston.  {e) 

Bryant. 

[The  Lord  Chancellor.  I  have  already  decided  that 
the  Defendant  is  entitled  to  be  heard,  to  shew  that  the 
Plaintiff  has  been  irregular  in  his  mode  of  prosecuting 
the  decree.  The  Plaintiff  has  now  to  satisfy  me  that 
under  a  decree  for  taking  the  bill  pro  confesso^  not  for 
want  of  appearance,  but  for  want  of  answer,  he  had  a 
right  to  go  on,  without  serving  the  Defendant  with 
warrants,  and  afterwards  to  get  an  immediate  order  con- 
firming the  report  absolutely.] 

Mr.  Purvis. 

In  this  case  the  Defendant  has  not  put  in  his  answer; 
if  he  had,  the  case  would  have  stood  in  a  very  different 
position ;  for  the  answer  would  probably  have  supplied 
all  the  evidence  necessary  to  charge  him  in  the  account; 
and  surely  he  ought  not  to  be  placed  in  a  more  ad- 
vantageous situation  by  reason  of  his  own  default.  If, 
under  a  decree  taking  the  bill  pro  confesso^  a  Defendant 
is  to  have  a  right,  notwithstanding  his  contempt,  to  ap* 
pear  and  contest  the  proceedings  before  the  Master, 
the  Plaintiff  will  be  really  in  a  worse  situation  than  if 
the  decree  had  been  made  upon  a  regular  hearings 
afler  the  Defendant  had  submitted  to  give  the  Plaintiff 
the  benefit  of  an  answer.  An  order  confirming  the 
report  absolutely  in  the  first  instance  may  not  be  usual, 
according  to  the  present  practice,  nor  have  I  been  able 
to  find  a  precedent  for  it;  but  if  the  rule  be,  as  I  con- 
tend, that  a  Defendant,  against  whom  a  decree  taking 
the  bill  pro  cotifesso  has  been  made,  has  no  right  to 

appear 

(a)  Page  55.  {d)  1  Molioy,  499. 

(b)  9  Fes.  1 72.  [e)  2  Bro.  P.  C.  876.  IhmL  •d. 
{c)  1 5  Ves.  1 74. 
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appear  upon  any  subsequent  proceedings,  so  long  as        18S8. 
his  contempt  is  not  cleared,  an  order  nisi  would  be  an 
idle  form.     Dominicetti  v.  Latti  only  proves  that  under 
such  a  decree  the  Plaintiff  is  bound  to  produce  some 
evidence  that  something  was  due. 

Jlie  Lord  Chancellor.  ' 

In  this  case  the  Plaintiff)  having  placed  the  Defendant 
in  contempt  for  want  of  an  answer,  goes  on  to  take  the 
hSXpro  confesso;  he  then  goes  into  the  Master's  office 
and  prosecutes  the  account  ex  parte.  The  result  is 
that  the  Master  finds  a  certain  sum  to  be  due,  upon 
which  the  Plaintiff  proceeds,  in  the  ordinary  course,  to 
foreclose  the   estate.      What   I   wanted   was   to   find 

• 

whether  the  Plaintiff  was  regular  in  that  proceeding; 
because,  if  the  Plaintiff  ought  to  have  served  warrants 
on  the  Defendant,  and  if  he  ought  to  have  served  him 
with  the  order  nts/,  it  would  be  a  most  unjust  extension 
of  the  rule  against  parties  in  contempt,  to  take  away  a 
man's  estate  without  giving  him  any  opportunity  of 
coming  in  and  protecting  himself. 

The  Court  will  not  hear  a  party  in  contempt  coming 
himself  into  Court  to  take  any  advantage  of  proceedings 
in  the  cause ;  but  such  a  party  is  entitled  to  appear,  not- 
withstanding, and  resist  any  proceedings  taken  against 
him,  and  it  would  be  a  very  easy  way  of  evading  that  rule 
if  bis  adversary,  instead  of  giving  him  notice,  were  to 
avoid  serving  him,  and  then  to  say  that  he  could  not  take 
advantage  of  the  rule  in  order  to  impeach  the  previous 
proceedings.  However  there  b  no  such  practice.  Sup- 
posing that  there  might  be  some  colour  of  authority  for 
the  course  which  has  been  adopted  in  the  present  case, 
I  wished  the  point  to  be  inquired  into.  It  is  now 
admitted  that,  under  the  circumstances  which  have  oc- 
currd   here,   an  order  confirming  the  Master's  report 

O  2  absolutely 
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absolutely  in  the  first  instance  is  irregulari  and  that  it 
ought  to  be  preceded  by  the  order  nisi.  Now,  unless 
the  Defendant  was  entided  to  warrants,  it  would  be  an 
absurdity  to  require  the  order  nm  as  a  preliminary 
step  to  the  absolute  order.  The  necessity  for  the  order 
nisi  assumes  that  the  account  before  the  Master  is 
not  to  be  taken  ex  parte.  The  Court  punishes  the  De- 
fendant's default,  in  refusing  to  answer,  by  giving  to 
the  Plaintiff  the  benefit  of  a  decree  upon  the  bill  as 
confessed  :  but  there  the  advantage  stops ;  and  when 
the  decree  is  once  pronounced,  the  subsequent  duty  of 
the  Court  and  its  officers  is  to  execute  that  decree  in 
the  ordinary  way.  Accordingly,  no  authority  is  to  be 
found  in  support  of  the  proposition  that,  upon  a  decree 
taking  the  bill  pro  confesso,  and  directing  an  account, 
the  account  may  be  prosecuted  ex  parte.  The  case  of 
Dominicetti  v.  Latti  shews  that,  in  the  year  1781,  the 
practice  was  considered  to  be  direcdy  otherwise.  It 
appears  from  the  exceptions  in  that  case,  that  the  Mas- 
ter was  not  proceeding  with  the  account  ex  parte ;  for 
the  exceptions  state  that  the  Defendant  having  objected 
to  the  allowance  of  items  with  which  he  was  charged, 
the  Master  called  upon  the  Plaintiff  to  produce  evidence 
in  support  of  his  charge,  and  the  Plaintiff  refused,  and 
took  exceptions.  The  question,  as  appears  from  the  re- 
port, was  not  decided  at  the  moment,  but  stood  over  for 
the  purpose  of  inquiring  into  the  practice ;  and,  upon 
the  result  of  the  inquiry,  the  exceptions  were  over-ruled. 


The  Plaintiff  here  has  miscarried :  he  has  proceeded 
ex  partej  when  he  ought  to  have  proceeded  by  warrants, 
and  the  pi*esent  application  is  to  protect  the  Defendant 
against  an  order  for  a  foreclosure,  obtained  upon  an 
irregular  report,  which  can  only  be  considered  as  a 
nullity.  The  costs  of  the  petition  must  be  paid  by  the 
Plaintiff,  who  may  set  them  off,  however,  against  the 
costs  of  the  contempt 
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WILSON  t;.   BATES.  March  10.  28. 

30. 

npHE  bill  was  filed  on  the  12th  of  April  1837.     On  A  plaintiff  it 

-*-    the  17th  of  April  a  motion,  made  by  the  Plaintifi^,  suc'out  an 

was  refiised)  with  costs,  which  were  afterwards  taxed  at  attachment 

.^__  asAintt  a  uOb 

llA  18^  6d,     The  Plaintiff  having  refused  to  pay  those  fendant  for 

costs,  an  attachment,  dated  the  22d  of  June  1887,  issued  '^■"'  ®/ •^  . 

8wer,although 

against  him.     On  the  17th  of  July  the  attachment  was  he  is  himself 

lodged  with  the  sheriff  of  J>ice5/^5«r^,  in  whose  cus-  '"^"f^^^?' 
o  'a  contempt  in 

tody  the  Plaintiff  then  was.  On  the  27th  of  June  1837,  non-payment 
the  time  allowed  to  the  Defendants,  under  the  new  ^  ^^ 
orders,  for  answering  the  Plaintiff's  bill,  expired.  On 
the  ^th  of  August^  the  Plaintiff  gave  the  Defendants 
notice  that  he  should  sue  out  an  attachment  against 
ttlem  for  want  of  an  answer:  and^  on  the  20th  of  Sep^ 
iemih-,  ah  attachment  was  sued  out  accordingly,  under 
which  the  Defendants  were  arrested,  and  thereupon  en- 
tered into  bail  bonds.  The  Plaintiff  was  then,  and  still 
oonddaed  to  be,  detained  in  the  custody  of  the  sheriff 
of  Lticeslershire  at  the  suit  of  the  Defendants,  for  non- 
payment of  111.  185.  6d,9  the  costs  of  the  motion. 

The  Vice-chancellor  having  refused  a  motion,  on 
bifehalf  tit  the  Defendants,  that  the  attachments  against 
drefttt  might  be  set  aside  for  irregularity,  and  that  the  bail- 
bonds  might  be  ordered  to  be  cancelled,  the  motion  was 
renewed  before  the  Lord  Chancellor,  by  way  of  appeal. 

Ht.  Wahffield  and  Mr.  G.  Im  Russell^  in  support  of 
the  inotioo. 

fiy  the  seventy-eighth  ordinance  of  Lord  Bacon  {a)  it 

is 
{a)  Beamed  Orden^  35. 
03 
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is  declared  that,  "  they  that  are  in  contempt,  especially 
so  far  as  proclamation  of  rebellion,  are  not  to  be 
here,  neither  in  tliat  suit,  nor  any  other,  except  the 
Court  of  special  grace  suspend  the  contempt"  {a) 
Whether  this  is  to  be  read  that  a  party  in  contempt 
shall  not  be  ierey  that  is,  in  Court,  or  shall  not  be  heard^ 
as  suggested  by  Mr.  Beames^  it  equally  precludes  a 
person  in  the  situation  of  the  Plaintiff  from  suing  out 
an  attachment  against  defendants  in  default  for  want 
of  answer.  The  attachment  is  under  the  seal,  and  pur- 
ports to  be  the  order,  of  the  Court;  and  although, 
according  to  the  modem  course,  it  is  now  obtained 
without  motion,  the  ancient  practice  was  different,  as 
appears  from  many  cases  to  be  found  in  the  old  reports, 
particularly  Cary^  and  the  book  called  Choice  Cases; 
Broomhead  v.  Smith  (b) :  and  it  still  proceeds  upon  an 
application  made  by  the  party,  bringing  to  the  know- 
ledge of  the  Court  the  default  which  is  the  foundation 
of  the  order,  and  it  must  be  entered  in  the  Registrar's 
Book  before  It  can  issue.  To  all  intents  and  purposes, 
therefore,  the  suing  out  of  an  attachment  by  the  Plain- 
tiff was  a  proceeding  in  the  cause,  and  a  direct  violation 
of  Lord  Bacon's  ordinance.  That  ordinance  is  referred 
to  by  Chief  Baron  Gilbert  (c),  as  declaring  the  practice. 
The  general  rule,  as  laitl  down  by  Lord  Eldon^  is,  that 
parties  must  clear  their  contempt  before  they  can  be 
heard ;  Vowles  v.  Yoting  (d).  A  contempt  of  this  kind 
is  not  capable  of  being  waived ;  Hoisard  v.  Newman  {e\ 
Gompertz  v.  Best,  (g)  Upon  this  point  reference  has 
been  made  for  the  purposes  of  the  present  case  to  the 
Clerks-in-Court  and  to  the  Registrars.  Of  the  former, 
thirteen  have  signed  a  certificate  stating,  that,  according 
to  what  they  conceive  to  be  the  universal  practice,  a 

plaintiff 

(«)  JBeamet*  Orders^  55.  {d)  9  Fes.  172. 

{b)  8  Vet.551.     See  p.  359.  (r)  1  MolL  221. 

(r)  For.  Rom.  102.  (g)  1  Yo.  ^  Col.  619. 


CASES  IN  CHANCERY. 


19» 


plamdff  in  contempt  cannot  sue  out  an  attachment  for 
want  of  an  answer;  and  the  Registrars,  with  one  ex- 
ception, entertain  the  same  opinion.  Anon,  (a),  Hewitt 
V.  McCartney,  (6)  Upon  a  similar  principle,  the  Court, 
in  Holbrooke  v.  Cracrqft  (c)y  and  other  cases  of  a  like 
kind,  has  prevented  a  plaintiff  from  pressing  for  a  de- 
fendant's answer  until  he  has  paid  costs  awarded  against 
him,  by  analogy  to  the  practice  at  law ;  Wild  v.  Hob- 
son  {d)j  BeUehamber  v.  Giani.  (e) 


18S8. 


Mr.  BefheOf  contrd. 

The  proposition  that  if  a  plaintiff,  against  whom  an 
attachment  has  issued  for  non-payment  of  costs,  has 
not  obtained  the  defendant's  answer,  (and  indeed  whe- 
ther he  has  obtained  an  answer  or  not,  for  the  argu- 
ment must  be  general,)  he  is  unable  to  take  any  step  in 
the  prosecution  of  his  cause,  is  new,  and,  if  established, 
would  be  a  dangerous  extension  of  the  ordinary  rule 
with  respect  to  parties  in  contempt  It  would  follow 
that  if  even  any  one  defendant  has  obtained  an  order 
for  payment  of  costs,  and  sued  out  an  attachment  for 
non-payment,  the  plaintiff  is  put  under  a  ban  as  to 
all  the  defendants.  Lord  Bacon* s  ordinance,  if  con- 
strued literally,  is  not  the  rule  at  the  present  day; 
for  it  is  perfectly  settled  that  a  party  in  contempt  in 
one  cause  may,  notwithstanding,  be  heard  in  another ; 
and  that,  even  in  the  same  cause,  he  may  be  heard  to 
defend  himself  against  any  proceeding  by  which  his 
adversary  brings  him  into  Court,  or  in  which  even  the 
latter  has  been  guilty  of  uTegularity  ;  King  v.  Bryant,  {g) 

Lord 


(a)  15  Ves.  174. 

\h)  15  Vei.  560. 

\e)  S  Vet.706.n. 

(d)  2  Ves.  4r  B.  105. 

{e)  5Mad.5S0.  This  case  was 


o 


followed  by  Lord  Brougham  in 
Harrington  v.  Long^  9th  June 
1831,  MS.;  and  see  KUUngw, 
Killing,  6  Mad,  68. 
(g)  Supr^fp.  191. 
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Lord  BacorCs  ordinance  was  intended  to  have  reference 
exclusively  to  defendants  who  were  in  contempt,  and 
not  to  plaintiffs.  At  all  events,  it  has  never  been  con- 
strued as  applicable,  in  practice,  to  attachments  sued  out 
for  want  of  answer,  which,  at  no  period  in  our  legal 
history,  were  proceedings  in  Court,  but  were  always 
obtained,  without  motion,  on  the  mere  application  of 
the  party  at  the  proper  office*  It  appears  from  entries 
in  the  Registrar's  book,  which  has  been  searched  for 
the  purpose,  that  in  Wild  v*  Hobson  {a)  the  plaintiff, 
at  the  time  when  his  cause  was  brought  to  a  hearings 
was  actually  in  contempt  to  an  attachment  for  non* 
payment  of  the  costs  of  two  prior  motions,  in  which  he 
had  been  unsuccessful,  and  that  the  payment  of  those 
costs  was  provided  for  by  the  decree ;  and  in  BickeHs 
V.  Momington  {b)  an  objection  to  the  hearing  of  the 
calise,  on  the  ground  that  the  plaintiff  was  in  contempt, 
was  expressly  taken  and  over-ruled. 


March  50. 


The  Lord  Chancellor. 

Tlie  question  raised  on  this  application  was,  whether 
the  Plaintiff,  being  himself  in  contempt  for  non-payment 
of  a  sum  of  money  for  costs,  was  entitled  to  sue  out  an 
attachment  against  the  Defendants  for  not  answering  the 
bill :  and  this,  in  effect,  involved  another  question,  viz. 
whether,  under  such  circumstances,  he  could  take  any 
step  in  the  cause ;  for,  if  he  could  not  compel  an  answer, 
of  course  the  cause  would  be  entirely  stopped. 


No  case  upon  the  point  was  produced ;  and  the  argu- 
ment was  mainly  grounded  upon  the  seventy-eighth 
ordinance  of  Lord  Bacon.  That  ordinance,  although 
the  foundation  of  the  practice,  can  only  be  construed 

now 

(a)  4  Mad.  49.  {h)  7  Sim,  SCO. 
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^jow  by  the  practice  which  has  since  prevailed  with        18S8. 

Preference  to  it     It  is  quite  obvious  that  its  terms,  if 

^strictly  acted  upon,  would  produce  a  very  different  state 

^f  practice  from  that  which  is  recognised  in  modem 

"^mes.     If  I  had  to  decide  upon  that  in  the  first  in- 

mtanctf    and  were   called  upon    to  settle  a  rule  for 

iiiture  guidance,  I  certainly  never  should  lay  down  any 

such  rule.     It  would  seem  extraordinary  that  a  party, 

who  may  not  be  able  to  pay  the  costs  of  a  refused 

motion,  should  be  therefore  absolutely  stopped  from 

asserting  his  rights.     At  the  same  time,  if  the  practice 

be  established,  it  would  not  be  for  me  to  alter  it. 

Now,  although  it  may  be  generally  true  that  a  party 
in  contempt  cannot  be  heard  to  make  a  motion,  he  is 
nevertheless  permitted  to  be  heard  upon  a  motion  to 
get  rid  of  that  contempt,  a  case  for  which,  so  far  as  I 
can  see.  Lord  Bacon^s  ordinance  makes  no  provision. 
It  is  also  well  settled,  that  if  a  party  in  contempt  is 
brought  into  Court  by  any  proceedings  taken  against 
him,  he  has  a  right  to  be  heard  in  his  defence,  and  in 
opposition  to  those  proceedings ;  another  case  which  is 
inconsistent  with  Lord  Bacon*s  ordinance,  if  construed 
strictly. 

The  real  question,  therefore,  comes  after  all  to  be 
what  is  the  present  practice.  Decision,  it  is  admitted, 
there  is  none.  A  certificate,  signed  by  a  number  of  the 
Clerks-in-Court,  has  been  produced,  not  alleged  to  be 
fimnded  on  any  authority,  but  stating  the  opinion  of 
the  individuals  who  sign  it,  that  a  party  in  contempt 
cumot  do  that  which  the  Plaintiff  has  done  in  the  pre* 
sent  instance.  The  certificate  is  valuable,  no  doubt, 
from  the  experience  of  those  individuals,  speaking  to 
what  tliey  consider  the  universal  practice ;  but  no  case 
is  referred  to  in  support  of  the  opinion ;  and  if  I  find 

that 
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1888*  that  the  practice  is  not  and  cannot  be  as  they  have  sop- 
posed,  its  value  entirely  fails.  According  to  them,  if 
a  plaintiff  gets  into  contempt,  the  cause  is  absolutely 
stopped.  If  that  were  so,  of  course  a  plaintiff  in  con- 
tempt could  never  bring  his  cause  to  a  hearing  without 
clearing  his  contempt.  On  this  point  there  is  not  an 
absence  of  authority ;  for  in  the  case  of  fVild  v.  Hob* 
son  {a)  the  very  question  must  have  arisen.  The 
plaintiff,  in  the  course  of  that  cause,  had  made  two 
motions  to  enlarge  publication,  in  both  of  which,  having 
failed,  he  was  ordered  to  pay  the  costs  of  them,  and 
attachments  had  issued  against  him  for  non-payment. 
This  took  place  on  the  2d  and  28th  of  November  1818. 
Now,  according  to  what  the  certificate  states  to  be  the 
practice,  the  first  suing  out  of  the  attachment  put  a  stop 
to  the  plaintiff's  fiirther  proceedings ;  there  was  an  end 
of  his  power  to  advance  a  single  step  with  his  cause. 
Nevertheless,  it  appears  that  the  cause  actually  came  on 
for  hearing  on  the  29th  of  January  1819,  the  plaintiff 
being  then  in  contempt ;  and  that  the  costs  of  his  con- 
tempt were  made  matter  of  arrangement,  and  were  pro- 
vided for  in  the  decree,  (b)  That  at  once  brings  to  the 
test  the  accuracy  of  the  certificate  that  a  plaintiff  in 
contempt  cannot  go  on.  I  also  find  that  in  the  case 
of  Ricketts  v.  Morningtoii  (c),  before  the  present  Vice- 
Chancellor,  the  same  question  arose.  There,  the  plaintiff 
in  contempt  brought  on  his  cause  to  a  hearing.  Ac- 
cording to  the  certificate,  how  could  he  have  done  it  ? 
The  Six-clerk  who  had  the  management  of  that  cause 
could  not  have  been  aware  that  the  practice  was  as 
stated  in  the  certificate.     The  plaintiff  could  not  have 

taken 

{a)  4  Mad»  49.  B.  fols.  90.  201.  and  490.  with 

(5)  The  proceedings   in  the      extracts  from  which  the  Lord 

cause   of   WUd  v.  Hobton  ap-     Chancellor  was  furnished  by  Mr. 

peared  from  entries  in  the  Re-      ColvUU,  one  of  the  Registrars. 

gistrar's  Book  for  the  year  1618,         (c)  7  Sinu  SOO. 
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taken  a  single  step,  according  to  the  terms  of  Lord        1838. 
3acon^s  ordinance,   whether  it  be   read   ^^  here "  or 
^' heard;"  and  yet  when  the  cause  came  on  for  hearing, 
although  a  party  in  contempt,  and  therefore  not  to  be 
lieard,  here  he  was,  asking  a  decree.      It  was  objected 
that  he  could  not  do  so  because  he  was  in  contempt ; 
but  the  Vice-Chancellor  over-ruled  the  objection,  and 
he  XDOs  heard;  and  that  decision  has  been  acquiesced 
in.      So  much  for   what  is  said  to  be  the  universal 
practice  of  not  permitting  a  plaintiff  to  go  on  under 
such  circumstances.     Universal,  certainly  it  is  not ;  for 
here  are  two  reported  cases  in  which  the  particular 
facts  stated  shew  a  course  of  proceeding  adopted,  in- 
compatible with  the  practice  alleged  by  the  certificate  to 
prevail. 

The  question  has  also  been  raised  indirectly  in  other 
cases,  —  in  those  cases,  I  mean,  in  which,  the  plaintiff 
being  in  contempt,  the  defendant  has  applied  to  the 
Court  to  stay  further  proceedings  until  the  costs  of 
the  contempt  shall  have  been  paid.  If  the  circumstance 
of  a  plaintiff  being  in  contempt  of  itself  puts  an  end  to 
his  power  of  proceeding,  that  would  be  an  unnecessary 
and  useless  step  on  the  defendant's  part.  Instead  of  that, 
the  defendant  would  be  content  to  remain  passive  and 
quiescent.  Such,  however,  is  not  the  course  taken  by 
pirties  litigant,  or  sanctioned  by  the  practice  of  the  Court : 
the  course  is,  for  the  Court,  upon  a  motion  for  that 
parpose,  and  not  before,  to  make  an  order  staying  the 
proceedings  until  the  plaintiff  has  paid  the  prior  costs  ; 
that  is  to  say,  it  makes  a  special  order.  In  Eddawes  v. 
NiviUe^  before  Lord  Hardwicke^  according  to  the  note 
with  which  I  have  been  furnished  by  the  Registrar  (a), 
the  defendant  moved  that  all  proceedings  under  a  writ 

of 

(a)  Mr.  CdvUle. 
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J8S8^  of  execution  of  the  decree  might  be  suspended  until  the 
plaintiff  should  have  paid  certain  costs,  for  non-payment 
of  which  she  was  in  prison ;  and  the  Attorney^General, 
on  behalf  of  the  plaintiff,  thereupon  applied  that  an 
attachment  might  issue  against  the  defendant :  and  ^q, 
Court  made  a  special  order,  adjudicating  upon  the  wbd^ 
matter.  So,  in  another  case  of  Price  v.  Datton  (a),  be- 
fore the  same  J^udge,  upon  a  motion  by  the  defendant 
that  all  proceedings  for  want  of  answer  might  be  stayed 
until  the  plaintiff  had  paid  certain  costs,  the  Court  gave 
the  defendant  three  weeks*  time  to  answer,  after  the  cost^ 
should  have  been  paid.  These  cases  clearly  recognise 
the  propriety  of  the  application  to  stay  proceedings ;  ana 
they  tend  to  shew,  moreover,  that  though  a  plaintiff  may 
be  in  contempt  to  an  attachment,  he  has  still  a  right  to 
the  process  of  the  Court  to  compel  an  answer,  or  to  pro- 
secute his  suit,  if  the  defendant  does  not  apply  specially 
that  proceedings  may  be  stayed. 

In  the  absence  of  all  authority  to  support  the  piro-. 
position  contended  for,  and  with  the  cases  I  have  referred 
to,  which,  though  not  expressly  in  point,  are  in  direct 
contradiction  to  the  statement  in  the  certificate,  and 
having  no  disposition  whatever  to  extend  the  practice  of 
the  Court  in  the  construction  of  Lord  BacorCs  ordinance 
beyond  what  I  find  to  be  established,  I  am  of  opinion 
that  the  Vice-chancellor  was  right  in  what  he  has  dbne^ 
and  the  motion  must  therefore  be  refused.  ' 


■I  i  ■     •!    ■         .      ■    I    ., 


(fl)  Jufy  1745. 
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DENYS  V.  LOCOCK.  j^SfsV. 

^I^HE  bill,  which  was  filed, by  Sir  George  William  A  negative 

.       Denys,  Bart,  against  Charles  Locock,  Sir  Francis  ^^{^^^^ 

SkucUna-ghy  and  Dame  Anna  Maria  Draycott  Shuck"  be  a  plea  to 

imrghhla  wife,  and  other  persons,  stated  that  the  Plain-  except  certain 

tiff's  father.  Peier  Denus.  and  Lady  CharUAU  his  wife,  •peciEed  parts, 

,         .  .  .  but  yet  pro- 

bad,  besides  the  Plaintiff,  two  children  only,  viz.  Charlotte  ceeds  to  tra- 

Denjfi^  who  died  in  the  year  1815,  unmarried,  and  the  ^«"«!0"<5 

defendant  Lady  Shuckburgh.  paru  so  ex- 

cepted,  is  bad 

The  bill  stated  the  purport  of  the  will  of  Peter  DenySf 
irho  died  in  the  year  1816,  and  also  of  the  will  of  Lady 
Charlotte  Derys^  dated  in  the.  year  1822,  by  which, 
ainoDgst  other  benefits  given  to  Lady  Shuckburghj  the 
testatrix  bequeathed  to  her  the  dividends  of  all  the 

capital  sums  which  should  at  her  (the  testatrix's)  death 

■  *  I  I         ■  ■         ■ 

be  standing  in  her  name^  in  any  of  the  public  stocks  or 
fond%  for  her  use  during  her  life,  with  remainder  to 
4aaghters^  and  in  default  of  daughters,  to  sons  of  Lad^* 
^kiidAurgh^  jn  manner  particularly  mentioned  in  the 
Ull^  apd  in  cai^  Lady  Shnckburgh  should  not  leave 
any  daughter  or  son  living  at  the  time  of  her  deaths 
or  all  of  ithem  should  die  under  the  age  of  tiyenty-one 
jears,  wiuout  leayH^g  ^^y  child  surviving,  then  the  tes- 
tatrix bequeathed  the  capital  sums  to  such  persons,  and 
in  such  manner,  in  all  respects,  as  Lady  Shuckburgh  by 
ber  will  should  appoint ;  and,  in  default  of  such  appoint- 
ment, to  the  executors  and  administrators  of  Lady  Shucks 
bitrgh^  to  be  applied  as  the  law  should  direct :  and  that 
the  testatrix  gave  all  the  residue  of  her  estate  and  efiects, 
real  or  personal,  to  Lady  Shuckburgh^  her  heirs,  exe« 
cutorS}  administrators,  and  assigns. 

The 


i 


^test  under  v»  ^^  ^d,  ^^^ed 

A«tc  of  *®     V:  «Viic1a  It  «»»    decease* 

«»»*  -set  ^'jrii  *  '^,^--  -*  X 

Kti  bet  ^^^^       .  ^odet  ^»**        exceed  ^^       ..  ^as  '"^ 
♦ve  ftnn«»^     ,   «VV\,  *9*  *^^    take  ao  *  ,      f  the  t^***^ 

*le  stated  Vtv  t^e         ^^^d.  ^^ 

^°"'  stated  cer^^r^-UsV^^-^:.. 

that,  at  tbe  *^*^^ected  M  "^^^^  „^  fatoA?.  ^^    ^et 
\.\  it««»5  ^^c.veP^a^^^'*^  /-*  at»d  of  ^^  teinia^ 

/i^^'  ^f7  George  ^^^^^  Bot»outab^e     ^  p^fi^l^ 


CASES  IN  CHANCERY.  207 

and  allowances  conferred  on  the  Plaintiff^  or  promised  1887. 
to  him,  by  George  Earl  of  Pom/ret  and  Thomas  William 
Termor^  including  an  allowance  of  500/.  per  annum,  made 
to  him  by  George  Earl  oiPomJret;  and  then  proceeded  to 
itate  that  it  was  in  consequence  of  the  circumstances  before 
referred  to,  and  by  reason  of  the  Plaintiff's  before  men- 
tioned expectations,  that  the  dispositions  made  in  favour  of 
Lady  Shuckburgh  by  the  will  oi Peter  Denys  were  so  made ; 
and  that  it  was  in  consideration  of  the  same  circumstances, 
but  yet  at  the  suggestion  and  by  the  desire  of  Lady  Shucks 
burgkj  that  the  dispositions  made  in  fayour  of  Lady  Shuck* 
^g^  by  the  will  of  Lady  C.Denys^  were  so  made  thereby* 

The  bill  then  went  on  to  allege  that,  after  the  death 
of  Peter  DenjfSj  Lady  Charlotte  Denys,  up  to  the  time  of 
her  death,  resided  at  the  Pavilion:  that  Sir  Francis 
and  Liady  Shuckburgh  were  married  in  October  1825, 
tod  that  after  the  death  of  Peter  Detiys,  Lady  Shuck* 
iia^hi  before  her  marriage,  and  Sir  Francis  and  Lady 
Shuckburgh,  after  their  marriage,  resided  with  Lady  C 
DenySj  until  her  death  :  that  Lady  Shuckburgh  from  her 
earliest  years  had  been  a  person  of  violent  temper  and 
oT  a  determined  will,  and  that  Lady  C  Denys  from  her 
early  years  was  always  a  person  of  an  excitable  tempera- 
ment, but  of  a  kind  and  yielding  disposition,  and  unable 
to  combat  opposition ;  and  that,  after  the  death  of  Peter 
Denys,  Lady  Shuckburgh,  before  her  marriage,  and  Sir 
fronds  and  Lady  Shuckburgh,  from  the  time  of  their 
marriage,  assumed  and  took  a  principal  part  in  the 
management  and  direction  of  the  household  affairs  of 
Lady  C.  Denys;  and  that  Lady  Shuckburgh  acquired 
great  ascendancy  and  control  over  Lady  C.  Denys ;  and 
that,  previously  to  and  at  the  date  of  Lady  C  Deny^s 
will,  such  ascendancy  and  control  had  become  and 
were  esctremely  great ;  —  and  that  they  afterwards  in-> 
creased ;  and  that  from  about  some  time  in  the  year 

1830, 
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1837.        1830,  Lady  C.  Denys  became  so  wholly  subjected 
the  influence  and  control  of  Lady  ShuckJntrgh^  that 
was  unable  in  anything  to  oppose  her  wishes : 

That,  at  the  date  of  Lady  Charlotte  Dety^s  will, 
was  in  her  fifty-sixth  year,  and  Lady  ShucJdmrgh  in 
thirtieth  year ;  and  that  Lady  Shuckburgh  had  previois 
conceived  a  jealousy  of  the  Plaintiff,  in  respect  of  L 
C  Deny^s  property,  and  that  she  had  obtained  a  pronrm. 
from  Lady  C.  Daiys  that  she  would  leave  all  her 
sonal  property  to  her  (Lady  Skuckburgh\  and  that 
will  and  the  dispositions  therein  contained  were  nft^cii 
and  framed  at  the  suggestion  of  Lady  Shuckburgh^  ^nc 
in  compliance  with  her  wishes;  and  that,  after  the  '^v'il 
had  been  made,  Lady  Shuckburgh  became  jealous  1^^ 
any  part  of  the  benefits  thereby  given  to  her  should  ^ 
taken  away  from  her  by  any  subsequent  disposition ; 
that  she  formed  a  secret  resolution  and  design  that^ 
means  of  her  influence  and  control  over  Lady  C. 
she  would  prevent  any  such  subsequent  disposition 
her  prejudice  being  made ;  and  that,  in  prosecution 
such  design.  Lady  Shuckburgh^  soon  after  the  date  of 
will,  obtained  from  Lady  C.  Denys  a  renewal  of  heC^ 
promise  to  leave  all  her  personal  property  to  her : 

That  in  the  year  1823,  Thomas  William  Earl  of  An- 
fretj  then  Thomas  William  Fermor^  unexpectedly  married, 
and  that  in  December  1824  he  had  a  son,  the  present  Earl, 
and  had  since  had  another  son;  and  that,  by  the  birth  of 
such  sons,  the  Plaintiff's  expectations  of  succeeding  to 
the  Pomfiret  estates  were  defeated:  that  George  Eari 
of  Pomfret  had  an  absolute  power  of  disposition  over 
other  property  of  considerable  value;  that  he  had 
always  shown  great  kindness  and  affection  for  the  Plain- 
tiff, and  that  he  continued  the  allowance  of  500L  per 
annum  to  the  Plaintiff,  notwithstanding  his  brother's 

marriage ; 
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marriage ;  and  that  it  was  always  expected,  by  the  Plain-     ^  1  ^37* 
ti£^  and  also  by  Lady  C.  Denys^  that  some  considerable 
provision  wonld  be  made  for  the  Plaintiff  by  the  will 
of  George  Earl  of  Pomfret ;  and  that  Lady  C  Denys 
made  no  alteration  in  her  will  before  his  death,  which 
happened  in  the  beginning  of  the  month  of  April  18S0 ; 
and  that  it  then  appeared  that  his  will  contained  no 
provision  whatever 'in  fiivour  of  the  Plaintiff  or  of  the 
Flaintiff^s  family,  and  that,  before  his  death,  his  suc- 
cessor {Thomas  William)  had  made  it  known  that  he 
had  changed  the  intention  which  he  had  previously  en- 
tertained of  leaving  to  the  Plaintiff  an   estate  called 
Tannstead  Hally  in  Essex : 

That  the  Plaintiff  married  in  the  year  1809,  soon 
after  he  was  of  age,  and  had  had  nine  children,  of  whom 
eight  were  living. 

The  bill  then  stated  circumstances,  shewing  that,  at 
the  time  of  the  death  of  George  Earl  of  Pom/rety  the 
Plaintiff  had  very  little  property  besides  that  which  has 
been  already  mentioned,  and  that  he  was  involved  in 
debt,  and  that  Lady  C.  Denys  was  fully  acquainted 
^th  his  circumstances,  and  that,  from  the  time  of  his 
birth  to  the  time  of  his  mother's  (Lady  C.  Denys^s) 
death,  she  was  always  devotedly  attached  to  him,  and 
that  the  kindest  feeling  and  warmest  afiection  uninter- 
roptedly  subsisted  between  them;  and  that  after  the 
death  of  George  Earl  of  Pomfret  she  became  extremely 
anxious  that  some  provision  should  be  made  for  the 
Plaintiff  beyond  the  means  and  expectations  he.  then 
had,  and  that  she  frequently  expressed  such  anxiety, 
but  in  the  absence,  and  without  the  knowledge  of  Lady 
Shuekbwrgh;  and  that,  on  the  1st  of  May  1831,  she 
wrote  a  letter  (stated  in  the  bill)  to  Thomas  William 
Earl  of  Pomfret^  who  had  continued  tor  the  Plaintiff  the 

Vol.  hi.  P  500/. 
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18S7*        500/.  per  annum,  entreating  him  to  make  some  provi- 
sion for  the  Plaintiff  after  his  death : 

That  Lady  C  Denys  made  two  codicils  to  her  will, 
of  which  the  first  bore  date  the  19th  of  May  1831,  and 
by  which,  amongst  other  things,  she  appointed  Charles 
Locock  and  Lady  Shuckburgh  executor  and  executrix 
of  her  will,  together  with  another  person  whose  appoint- 
ment was  afterwards  revoked ;  and  that,  by  the  second 
codicil,  which  was  dated  the  20th  of  August  1832,  Lady 
C  Denys  revoked  that  part  of  her  will  by  which,  after 
the  death  of  Lady  Shuckburgh^  she  had  given  all  the 
capital  sums  standing  in  her  name  in  any  of  the  public 
stocks  in  manner  therein  mentioned ;  and  gave  the  said 
stocks  and  funds,  after  the  death  of  Lady  Shuckburgh^  to 
such  one  or  more  of  the  child  or  children  of  Lady 
Shuchburghj  or  the  issue  of  any  deceased  child  or  children, 
in  such  manner  in  all  respects  as  Lady  Shuckburgk 
should,  in  manner  therein  mentioned,  appoint,  and  in 
default  of  such  appointment,  unto  the  child  or  children 
of  Lady  Shuckburgh j  equally  to  be  divided  between  them, 
if  more  than  one ;  the  shares  to  be  vested  at  twenty -one» 
and  if  any  such  child  should  die  under  twenty-one,  with- 
out leaving  any  child  or  children,  the  share  of  such  child 
to  go  to  the  survivors  or  survivor;  and  if  any  such 
child  should  die  under  twenty-one,  leaving  any  child  or 
children,  then  such  child  or  children  to  be  entitled  to 
the  share  which  his,  her,  or  their  deceased  parent  would 
have  been  entitled  to,  if  he,  she,  or  they  had  lived  to 
attain  the  age  of  twenty-one  years ;  and  in  case  Lady 
Shuckburgh  should  not  leave  any  child  or  children  living 
at  her  decease,  or  all  of  them  should  die  under  twenty- 
one  without  leaving  any  issue,  him  or  her  surviving, 
then  the  testatrix  bequeathed  the  said  stocks  and  funds 
in  such  manner  as  by  her  will  the  same  were  in  such 
event  bequeathed : 

That 
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That  Thomas  William  Earl  of  Pomfret  died  on  the 
29tb  oi  June  ISSS^  without  having  made  any  provision 
for  the  Plaintiff,  and  that,  on  his  death,  the  PlaintiflTs 
allowance  of  SOOL  per  annum,  ceased : 

That  at  the  time  of  the  death  of  Thomas  William  Earl 
of  Pomfret  Lady  C.  Denys  was,  and  up  to  the  time  of 
her  death  continued  to  be,  possessed  of  a  sum  of  10,000/. 
new  3^  per  cent*  Bank  annuities,  standing  in  her  name : 

That  on  the  2d  of  August  1833,  Lady  C.  Denys  made 
a  codicil,  by  which  she  gave  the  interest  and  dividends 
of  10,000/1  3^  per  cent  Bank  annuities,  then  standing 
in  her  name,  and  also  the  interest  and  dividends  of 
any  further  or  other  stock  in  the  3^  per  cent,  annuities 
which  she  might  thereafter  add  thereto,  unto  the  Plain- 
tifl^  for  bis  life;  and  after  his  decease  she  gave  the 
10,000/1  3^  per  cent.  Bank  annuities,  and  any  further  or 
other  stock  in  the  3^  per  cent.  Bank  annuities,  which 
she  might  thereafter  add  thereto,  unto  all  and  every 
or  such  one  or  more  of  the  children  of  the  Plaintiff, 
and  in  such  shares,  and  at  such  times,  and  in  such 
manner  and  form,  as  he  should  by  deed  or  will  ap- 
point; and,  subject  thereto,  to  all  his  children  equally, 
the  shares  of  sons  being  vested  at  the  age  of  twenty-one, 
and  the  shares  of  daughters  being  vested  at  that  age 
or  at  the  time  of  marriage,  with  benefit  of  survivorship : 

That  Lady  C.  Denys  never  had  any  stock  or  property 
to  which  the  expressions  used  in  this  codicil  could  refer, 
except  the  10,000/.  new  3^  per  cent.  Bank  annuities 
before  mentioned : 


That  the  execution  of  this  codicil  was  concealed  from 
Lady  Shuckburgh  by  Lady  C  Denys,  and  also,  by  her  di- 
rection, by  the  two  witnesses  who  attested  it;  but  that 

P  2  one 
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1837.  one  of  those  witnesses,  Eliza  Couch  (the  lady's  maid 
of  Lady  C.  Denys\  afterwards  disclosed  to  Lady  Shuci" 
burgh  the  fact  of  the  execution  of  that  codicil,  but 
could  not  inform  her  of  its  nature  or  effect,  further  than 
that  it  was  in  favour  of  the  Plaintiff;  and  that  Lady 
Shuckburgh  then  used  reproaches  and  violent  expressions 
to  Lady  C.  Denys^  who  was  at  that  time  extremely  ill, 
and  recovering  from  a  recent  attack  of  paralysis,  and 
was  unable  to  speak  without  great  difficulty ;  and  that 
Lady  Shuckburgh  afterwards  ascertained  the  exact  na- 
ture of  the  codicil  which  had  been  executed : 

That,  on  the  12th  of  March  1884f^  Lady  C.  Derys 
made  another  codicil,  by  which  she  revoked  so  much  of 
the  previous  codicil  as  had  given  the  10,000^  3^  per  cent* 
Bank  annuities,  after  the  death  of  the  Plaintiff,  to  his 
children ;  and  directed  that,  after  his  death,  that  sum, 
and  any  additions  she  might  make  to  it,  should  fall  into 
the  residue  of  her  estate:  that  Lady  C.  Demp  was 
induced  to  execute  the  codicil  of  the  12th  of  March 
1834  wholly  through  the  influence  of  Lady  Shuckburgh^ 
and  through  fear  of  her :  that  by  a  codicil  of  the  29th 
of  March  1834,  Lady  C.  Denys  (amongst  other  things) 
revoked  the  codicils  of  the  2d  of  August  1833  and  the 
12th  of  March  1834,  and  directed  that  her  executor 
and  executrix  should,  out  of  the  sum  of  10,000/.  SJ  per 
cent  Bank  annuities,  standing  in  her  name,  raise  the 
sum  of  3600/.,  and  such  further  or  other  sum  of  money 
as  should  be  necessary  to  redeem  two  annuities,  granted 
by  the  Plaintiff,  of  170/.  7^.  and  189/.,  and  all  arrears 
of  those  annuities,  and  all  the  expences  of  redemption ; 
and  that  the  annuities  should  be  redeemed  accord- 
ingly:  that,  by  a  codicil  of  the  14th  of  April  1835, 
she  revoked  so  much  of  her  codicil  of  the  29th  of 
March  1834  as  directed  her  executor  and  executrix, 
by  sale  of  a  competent  part  of  the  sum  of  10,000/.  3^ 

per 
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per  cent  Bank  annuities,  standing  in  her  name,  to  raise 
the  sum  of  S600/.,  and  such  further  or  other  sum  of 
money  as  should  be  necessary  to  redeem  the  two  an- 
nuities before  mentioned ;  and  she  revoked  the  direction 
to  redeem  those  annuities,  and  directed  that  her  executor 
and  executrix  should,  if  found  necessary,  and  if  and 
when  convenient  to  Lady  Shuckburgh^  pay  those  annuities 
for  one  or  two  years  after  her  (Lady  C  Dewf^%)  decease, 
at  the  discretion  of  Lady  Shuckburgh ;  and  that  Lady 
Skuciburgh  should,  at  any  time  during  her  life,  and 
)iotwithstanding  her  coverture,  be  at  liberty  to  sell  or 
transfer  the  said  10,000/.  3^  per  cent.  Bank  annuities, 
or  any  part  thereof,  and  to  apply  the  same,  or  the 
money  to  be  produced  by  such  sale,  as  she  might  think 
proper ;  but  if  the  Bank  annuities  should  not  be  sold  or 
transferred  by  Lady  Shuckburgh  in  her  lifetime,  then  the 
tame,  or  such  part  as  should  not  be  sold  or  transferred, 
and  the  dividends  and  interest,  should  be  applied  in 
such  manner  as  by  Lady  C.  Deny^n  will  and  a  former 
codicil  thereto  were  mentioned,  respecting  the  sums 
standing  in  her  name  in  any  of  the  public  stocks  or 
government  funds  of  this  kingdom : 


1837. 


That  Lady  C.  Denys  executed  as  well  the  codicils  of 
the  89th  oi  March  1834  and  the  14th  o^  April  1835,  as 
the  paper  writing  of  the  12th  of  March  1834,  at  the 
soggestion  of  Lady  Shuckburgh  ;  and  that  she  was,  in 
b^  induced  to  execute  all  of  them  by  the  exercise  of 
nndiie  and  improper  influence  and  control  over  her  on 
the  part  of  Lady  Shuckburgh,  and  that  she  never  would 
have  executed  any  of  them  but  for  the  exercise  of  such 
influence  and  control ;  that  Lady  C.  Denys  was  extremely 
unwilling  to  execute  the  paper  writing  of  the  12th  of 
Marei  1834,  and  the  codicils  of  the  29th  of  March 
1834  and  the  14th  of  April  1835 ;  and  that  in  order  to 

P  3  induce 
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18S7*  induce  her  so  to  do,  Lady  Shuckbttrghj  previously  to  the 
execution  of  the  same  instruments  respectively,  and,  in 
particular,  previously  to  the  execution  of  the  codicils  of 
the  29th  of  March  1834  and  the  14th  of  April  1895, 
from  time  to  time  represented  to  Lady  C  Denys  that 
she  (Lady  Shuckburgh)  had  always  intended,  out  of  the 
benefits  which  she  was  to  derive  under  the  will  and 
codicils  of  Lady  C  Denysy  to  make  some  considerable 
provision  for  the  Plaintiff  and  his  family;  and  that, 
before  the  execution  of  the  codicil  of  the  14th  of  April 
1835,  Lady  Shuckburgh^  expressly  and  in  terms,  promised 
Lady  C  Denys  that  if  she  would,  as  she  (Lady  Shuck'' 
burgh)  desired,  execute  that  codicil,  she  (Lady  Shuck^ 
burgh)  would  apply  the  said  sum  of  10,000/.  stock  for 
the  benefit  of  the  Plaintiff  and  his  children,  according 
to  the  provisions  of  the  paper  writing  of  the  2d  of 
August  1 833 :  that  Lady  C  Denys  believed  such  repre- 
sentations and  promises  of  Lady  Shuckburgh,  and  thai 
she  executed  the  paper  writing  of  the  12th  of  March 

1834,  and  also  both  the  codicils  of  the  29th  of  March 
1834  and  the  14th  of  April  1835,  and  particularly  the 
last-mentioned  codicil,  in  reliance  on  the  truth  of  such 
representations,  and  on  the  faith  of  the  said  promises : 

That  Lady  C.  Denys  died  on  the  1 7th  of  November 

1835,  and  that  on  the  30th  of  December  1835»  her  said 
will,  together  with  the  four  codicils  of  the  19th  of  Mojf 
1831,  the  20th  of  August  1832,  the  29th  of  March 
1834,  and  the  1 4th  of  April  1835,  without  any  other 
instrument,  were  proved,  in  common  form,  in  the  Pre- 
rogative Court  of  Canterbury,  by  Charles  Lococi  and 
by  Lady  Shuckburghj  with  the  privity  and  approval  of  Sir 
Francis  Shuckburgh ;  and  that  the  personal  property  of 
Lady  C  Denys  was  then  sworn  at  80,000/.,  and  that  her 
debts  did  not  amount  to  1000/.,  and  that  her  personal 

assets, 
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assets,  not  specifically  bequeathed,  were  greatly  more        18S7. 
than   sufficient  to   pay  her  funeral   and  testamentary 
ezpences  and  debts : 

That,  notwithstanding  the  representations  and  pro- 
mises made  by  Lady  Shuckburgh  to  Lady  C.  Denys,  Sir 
Francis  and  Lady  Shuckburgh  claimed  the  said  sum  of 
lOyOOOil,  S^  per  cent.  Bank  annuities,  for  their  own 
benefit. 

The  bUl  then  proceeded  to  charge,  as  evidence  of  the 
truth  of  the  matters  thereinbefore  stated  and  set  forth, 
various  circumstances  tending  to  shew  Lady  C.  Denys^s 
great  uid  unabated  affection  for  the  Plaintiff,  and  her 
anxious  desire  to  make  further  provision  for  the  Plain- 
tiff and  particularly  to  settle  the  10,000/.  stock,  before- 
mentioned,  upon  the  Plaintiff;  and  that  Lady  Shuckbutrgh 
had  frequently  made  representations  and  statements  to 
Lady  C  Denys^  to  the  prejudice  of  the  Plaintiff,  and 
which  had  the  effect  of  preventing  Lady  C.  Denys  from 
making  him  presents  which  she  had  designed  for  him  • 
And  that  Lady  Shuckburgh  discouraged  the  Plaintiff's 
visits  to  Lady  C.  Denys  ;  and,  whenever  he  did  visit  her, 
used  to  prevent  his  being  left  alone  with  her,  and,  in 
fact,  that  he  was  never,  after  the  death  of  his  father 
(Peter  Denys)j  suffered  by  Lady  Shuckburgh  to  be  alone 
with  Lady  C  Denys^  although  he  often  called  upon  her, 
and  remained  for  several  hours  at  a  time:  and  that 
Lady  Shuckbwgh,  from  the  year  18  SO,  always  kept  a 
watch  over  Lady  6*.  DenySj  to  prevent  her  making  any 
disposition  of  her  property  without  her  (Lady  Shuck- 
burgVs)  knowledge;  and  that  Lady  Shuckburgh  was 
accustomed  to  use  harsh  language  and  conduct  towards 
Lady  C*  Denys,  whenever  she  opposed  Lady  Shuck-^ 
burgVs  wishes,  and  to  modify  her  conduct  and  shew 
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1837.  greater  kindness  to  Lady  C  Denys  when  she  complied 
with  her  wishes :  and  that  that  mode  of  proceeding  was 
a  certain  mode  of  acquiring  influence  and  control  over 
Lady  C.  Denys  ;  and  that  the  Plaintifi^  from  the  time  of 
his  father's  death  until  the  year  ]  832,  resided  about  fifty 
miles  from  London^  and  that  in  the  year  1832  he  went 
to  reside  in  France^  and  never  more  saw  Lady  C  Denys^ 
which  circumstance  facilitated  Lady  Shuckburgfis  control 
over  her;  and  that  in  the  year  1831  Lady  Skuckburgh 
induced  Lady  C  Denys  to  give  her  all  her  plate,  jewels, 
ornaments,  and  trinkets,  which  were  worth  lOfiOOL  at 
least;  and  that,  soon  after  the  month  of  March  183^9 
Lady  C.  Denys  was  persuaded  by  Lady  ShucUmrgh  to 
execute  a  deed  of  gift,  giving  her  all  the  furniture, 
works  of  art,  and  pictures  at  the  Pavilion^  which  were 
worth  at  least  20,000/. :  and  that  both  the  codicils  of 
the  29th  of  March  1834,  and  the  Uth  of  April  1835, 
were  made  at  the  suggestion  of  Lady  Shuckburgh  ;  and 
that  the  contents  and  efiect  thereof  were  suggested  by 
her ;  and  that  she  gave  instructions  or  directions  for  the 
same  to  Henry  Francis  (Lady  C.  Deny^s  solicitor),  and 
that  he  received  his  instructions  or  directions  for  the 
same  from  her. 

The  bill  also  charged,  that  the  truth  of  the  matters 
mentioned  in  the  bill  would  appear,  if  the  Defendants 
would  state  and  set  forth,  as  they  were  able  and  ought 
to  do,  with  whom  the  idea  or  design  of  the  alleged 
codicil  of  the  14th  of  April  1835  originated,  and 
whether  the  idea  or  design  of  the  same  did  not,  in 
truth,  originate  with  Lady  Sfiuckburgh^  and  whether 
such  codicil,  or  the  contents  or  eflect  thereof,  or  some 
part  of  such  contents,  were  not  in  the  first  instance 
suggested  by  Lady  Shuckburgh  to  Lady  C.  Denys  ;  and 
how  and  under  what  circumstances  it  happened  that 

Lady 
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Lady  C.  Derys  came  to  desire,  or  was  led  to  make, 
such  codicil,  if  she  ever  desired  so  to  do ;  and  at  what 
precise  time  or  times  Lady  C*  Denys  first  conceived,  if 
she  ever  did  conceive,  the  design  of  making  such  codicil ; 
and  at  what  precise  time  or  times,  and  to  whom  and  in 
whose  presence.  Lady  C.  Denys  first  gave,  if  ever  she 
did  give^  directions  for  preparing  the  last-mentioned 
codicil :  with  a  number  of  other  minute  inquiries  having 
the  same  object. 

The  bill  contained  a  similar  charge  as  to  the  codicil 
of  the  12th  of  March  1834,  and  the  codicil  of  the  29th 
of  Mcnrch  1834. 

The  bill  charged,  as  further  evidence  of  the  matters 
therein  mentioned,  that,  before  the  execution,  by  Lady 
C.  Demjs^  of  the  paper  writing  of  the  12th  of  March 
1884,  the  alleged  codicil  of  the  29th  of  March  1834, 
and  the  alleged  codicil  of  the  14th  of  April  1835,  re- 
spectively. Lady  Shuckbttrgh  frequently  represented  and 
stated  to  Lady  C  Denys^  that  she  (Lady  Shuckburgh) 
intended,  by  and  out  of  the  benefits  which  she  was  to 
derive  from  Lady  C.  Denys^  to  make  some  considerable 
provision  for  the  Plaintifi*and  his  family ;  and  that,  before 
the  execution  of  the  alleged  codicil  of  the  14th  of  April 
1835,  she  expressly  promised  Lady  C.  Denys  that  if  she 
would,  as  she  (Lady  Shuckburgh)  desired,  execute  such 
codicil,  she  would  hold  the  said  sum  of  10,000/.  new  3^ 
per  cent.  Bank  annuities,  and  the  dividends  thereof, 
upon  trusts  to  correspond  with  the  intention  expressed 
in  and  by  the  said  paper  writing  of  the  2d  of  August 
18S3 ;  and  that  Lady  C  Denys  believed  and  confided  in 
such  representations  and  promises,  and  executed  the 
said  paper  writing  and  codicils  respectively  in  the  belief 
of  such  representations,  and  on  the  faith  of  such  pro- 
mises respectively. 

The 
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The  bill  stated  and  charged  a  very  great  variety  of  cir- 
cumstances, tending  to  shew  that  the  mind  and  body  of 
Lady  C.  Denys^  at  the  time  of  the  execution  of  the  three 
last-mentioned  documents,  were  in  an  extremely  feeble 
state ;  and  that  Lady  Shuckburgh  had,  by  threats  and  in- 
timidation, and  other  violent  demeanour,  obtained  an 
absolute  control  over  Lady  C.  Denys :  and  the  bill 
charged  that  the  circumstances  therein  stated,  as  proving 
or  tending  to  prove  the  state  of  mind  of  Lady  C  DemfSj 
and  the  influence  exercised  over  her  by  Lady  Shuckburgh^ 
formed  a  material  link  in  the  evidence  by  which  the 
Plaintiff  was  able  and  intended  to  prove  the  before-men- 
tioned representations  and  promises  to  have  been  made. 

The  bill  charged,  as  further  evidence  of  the  matters 
therein-mentioned,  that  the  Defendants  respectively  had, 
at  various  times,  written  letters  to,  or  had  other  written 
communications  with,  each  other,  and  with  various  other 
persons,  and  had,  at  various  times,  received  letters  or 
other  written  communications  from  each  other,  and 
from  various  other  persons,  touching,  or  concerning,  or 
relating  to  the  matters  mentioned  in  the  bill,  or  some 
of  them,  or  which  it  would  be  advantageous  for  the 
Plaintiff  to  see,  with  reference  to  his  claim  in  this  suit. 
The  bill  particularised,  amongst  other  things,  various 
letters  relating  to  the  codicil  of  the  14th  o^  April  1835. 

The  bill  also  charged,  that  the  Defendants  had  now, 
or  once  had,  in  the  custody,  possession,  or  power  of  them- 
selves or  their  attorneys,  solicitors,  or  agents,  among 
other  documents,  certain  drafts  of  the  codicil  of  the 
29th  of  March  1 834,  certain  fair  copies  of  such  drafts, 
certain  instructions  for  the  codicil  of  the  14th  of  April 
1835,  certain  memoranda  relating  to  the  same,  and 
whereby,  if  produced,  the  truth  of  the  matters  men- 
tioned in  the  bill  would  appear. 

The 
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The  Defendants  to  the  bill  were  Charles  Lococky  Sir  18S7. 
Erancis  and  Lady  Shuckburghy  and  Eliza  Couchy  who  was 
alleged  to  have  confederated  with  Lady  Shuckburgh  in 
such  manner  as  to  make  her  liable  for  the  costs  of  the 
suit  The  children  of  the  Plaintiff  and  of  Sir  Francis 
and  Lady  Shuckburgh  were  also  made  Defendants,  as 
claiming  an  interest. 

The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  said  sum  of  10,000/.  new  S^  per  cent  Bank  an- 
nuities, and  the  dividends  thereof,  as  from  the  death  of 
Lady  C  Detn/Sy  were  subject  to  a  trust  corresponding 
to  the  directions  and  provisions  of  the  paper  writing  of 
the  2d  of  August  1833,  and  that  proper  persons  might 
be  appointed  trustees  of  that  sum  of  stock,  and  that  the 
same  might  be  transferred  into  the  names  of  such  trus- 
tees, and  that  Sir  F.  and  Lady  Shuckburgh  might  be 
decreed  to  account  for  the  dividends  of  the  stock,  as 
fiom  the  death  of  Lady  C.  JDeni/s  ;  or  otherwise  that  the 
rights  of  the  Plaintiff  in  the  stock  and  dividends  might 
be  asceitained  and  declared,  and  all  proper  directions 
given  with  respect  to  the  same :   and  that  Locock  might 
be  declared  liable  to  be  decreed  to  make  good  to  the 
Plaintiff  any  loss  which  might  be  sustained  by  reason 
or  in  consequence  of  the  stock  having  been,  or  being 
thereafter,  transferred  into  the  names  of  Sir  F.  and  Lady 
Shuckburgh;  and  that,  pending  the  suit,  Locock  and  Sir  F. 
and  Lady  Shuckburgh  might  be  restrained  by  injunction 
from  transferring  or  disposing  of  the  stock,  and  that  the 
same  and  the  accruing  dividends   might  be   secured 
daring  the  pendency  of  the  suit ;  and  that  the  Plaintiff 
might  be  paid  his  costs  o(^  and  incidental  to,  the  suit, 
by  Sir  F.  and  Lady  Shuckburgh  ;  and  that  Eliza  Couch 
might  be  declared  also  liable  to  make  good  to  the  Plain- 
tiff such  costs,  and  might  also  be  decreed  to  pay  the 
same. 

To 
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1837.  To  this  bill  the  Defendants,  Sir  Francis  and  Lady 

^  Shuckburghj  put  in  a  plea  and  answer,  in  the  following 

•.  form :  — 

LOCOGK. 

^^  These  Defendants,  by  protestation,  not  confessing 
or  acknowledging  all  or  any  of  the  matters  and  things 
in   and  by  the  Plaintiff's   bill   mentioned  to  be  true, 
in  such   manner   and   form   as   the  same  are   therein 
and  thereby  set  forth  and   alleged,  as  to  all  the  dis- 
covery and  relief  sought  from  and  prayed  against  these 
Defendants  or  either  of  them,  other  than  and  except 
so  much  of  the  said   bill  as  seeks  a  discovery  from 
these  Defendants,  whether,  in  order  to  induce  Lady 
C.  Denysj  in  the  said  bill  named,  to  execute  the  paper 
writing  and  codicils   in   the   said   bill   in   that   behalf 
mentioned  respectively,  or  some  or  one  and  which  of 
them,  this  Defendant,  Dame  Anna  Maria  Draycott Shuck" 
burghj  did  not,  previously  to  the  execution  of  the  same 
instruments   respectively,   and  whether  or  not  in  par- 
ticular, before  the  execution  of  the  codicils  in  the  said 
bill  in  tliat  behalf  mentioned,  or  when  else,  from  time 
to  time,  or  at  some  and  what  time,   represent  to   the 
said  Lady  C  Denysj  that  she,  this  Defendant,  Dame  A* 
M.  jD.  Shuckbtirghy   had   always   intended,   out   of  the 
benefits  which  she  was  to  derive  under  the  will  and 
codicils  of  the  said  Lady  C  DenySy  to  make  some  con* 
siderable  provisions  for  the  said  complainant  and  his 
family,  or  how  otherwise ;  and  whether,  before  the  exe- 
cution of  the  codicil  of  the   14th  day  of  Ap'il  1835, 
in  the  said  bill  in  that  behalf  mentioned,  she,  the  said 
Lady  Shuckburghj  expressly,  and  in  terms,  promised  the 
said  Lady  C.  Denys^  that  if  she  would,  as  she,  the  said 
Lady  Shuckburgh  desired,  execute  the  last  mentioned 
codicil,  she  would  apply  the  sum  of  10,000/.  stock  for  the 
benefit  of  the  said  complainant  and  his  children,  accord* 
ing  to  the  provisions  of  the  paper  writing  of  the  2d  day 
o(  August  1833,  in  the  said  bill  in  that  behalf  men- 
tioned 
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tioaed,  or  to  some  and  what  other  purport  or  e£Pect;        1837. 
and  whether  the   said   Lady  Charlotte  Detys  did  not 
believe  such  representations  and  promises  ot  the  said 
Lady  Skuckburgh  in  the  bill  alleged,  or  how  otherwise ; 
and  whether  the   said  Lady  C.  Denys  did  not  execute 
the  pi^r  writing  and  the  codicils  in  the  said  bill  in  that 
behalf  mentioned,  or  some  or  one  and  which  of  them'; 
and  whether  or  not,  particularly,  the  codicil  in  the  said 
bin  in  that  behalf  mentioned,  in  reliance  on  the  truth  of 
such  allied  representations,  and  on  the  faith  of  the 
sud  allied  promise,  or  how  otherwise ;  and  whether, 
before  the  execution  by  the  said  Lady  C.  Denys  of  the 
paper  writing  of  the  12th  of  March  18S4,  in  the  said 
bill  in  that  behalf  mentioned,  the  alleged  codicil  of  the 
89tb  day  of  March  18S4,  in  the  said  bill  in  that  behalf 
mentioned,  and  the  alleged  codicil  of  the  14th  of  April 
ISSSy  in  the  said  bill  in  that  behalf  mentioned  respec- 
tiTely,  the  said  Lady  Skuckburgh  frequently  represented 
and  stated  to  the  said  Lady  C.  Denysj  that  she,  the  said 
Lady  Shtickburgh,  intended  by  and  out  of  the  benefits 
which  she  was  to  derive  from  the  said  Lady  C.  Denys 
to  make  some  considerable  provision  for  the  said  com- 
plainant and  his  family;  and  whether,  before  the  ex- 
ecution of  the  said  alleged  codicil  of  the  14th  of  April 
1835,  she  (meaning  this  Defendant,  Dame  A.  M.  IX 
Shuetburghf)  expressly  promised  to  the  said  Lady  C. 
hemfs  that  if  she  would,  as  the  said  Lady  Skuckburgh 
desired,  execute  such  codicil,  she  would  hold  the  sum 
of  109000/.  new  3/.  105.  per  cent.  Bank  annuities,  and 
the  dividends  thereof,  upon  trusts,  to  correspond  with 
the  intention  expressed  in  and  by  the  said  paper  writ- 
ing of  the  2d  day  of  August  1833,  in  the  said  bill  in 
that  behalf  mentioned ;  and  whether  the  said  Lady  C. 
Denys  believed  and  confided  in  such  representations 
and  promises  in  the  said  bill  alleged;  and  whether  she 
executed  the  said  paper  writing  and  codicils  respectively 

in 
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1837.  in  the  belief  of  such  alleged  representations,  and  on  the 
faith  of  such  alleged  promises  respectively;  and  whe- 
ther the  state  of  mind  of  the  said  Lady  C.  Dern/s^  and 
the  alleged  influence  which  the  said  Lady  Skuckbwrgh 
bad  acquired  over  her,  had  operated  as  a  principal  in- 
ducement with  the  said  Lady  Skuckburgh  to  attempt  to 
procure  the  execution  of  the  paper  writing  of  the  12th 
day  o{  March  1834,  in  the  said  bill  mentioned  in  that  be- 
half, and  of  the  codicils  of  the  29th  day  of  March  1834, 
and  the  14th  day  of  April  1835,  in  the  said  bill  mentioned 
in  that  behalf,  by  means  of  the  alleged  representations 
and  promises  in  the  said  bill  in  that  behalf  mentioned ; 
and  whether  the  said  Lady  Shuckburgh  sometimes  used 
her  alleged  influence  and  control  over  the  said  Lady 
C.  DenySy  as  a  preliminary  step  to  the  introductiou  of 
the  said  alleged  representations  and  promises ;  and  whe- 
ther sometimes  as  a  mode  of  giving  force  and  eflfect  to 
the  same  with  the  said  Lady  C.  Denys;  and  whether  the 
said  alleged  circumstances,  in  the  said  bill  in  that  behalf 
stated,  as  proving  or  tending  to  prove  the  state  of  mind 
of  the  said  Lady  C  Denys^  and  the  alleged  influence 
exercised  over  her  by  the  said  Lady  Shuckburgh^  form  a 
material  link  in  the  evidence  by  which  it  is,  by  the  said 
bill,  alleged,  that  the  said  complainant  is  able,  and  intends 
to  prove,  the  said  alleged  representations  and  promises 
to  have  been  made ;  and  whether  all  the  alleged  repre- 
sentations and  promises  of  the  said  Lady  Shuckburghj  in 
the  said  bill  in  that  behalf  stated  and  set  forth,  were 
made  and  done  by  her  in  all  respects  with  the  privity  and 
approval  of  the  said  Sir  Francis  and  Lady  Shuckburghj 
and  so  far  as  the  same  were  subsequent  to  the  alleged 
discovery  by  her  of  the  alleged  paper  writing  of  the 
2di  of  Atigust  1833,  in  concert  and  collusion  also  with 
Eliza  Couch  in  the  said  bill  named :  —  Do  plead  in  bar ; 
and  for  plea  say  they  deny,  that  before  the  execution  of 
the   codicil*  of  the    14th  of  April  1835,  in   the   said 

bill 
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in  that  behalf  mentioned,  or  at  any  time  she,  this        1 837. 
DeTendant  Dame  A.  M.  D.  Shuckburgh,  expressly  and 
in  terms  or  in  any  manner  promised,  represented,  or 
stated  to  Lady  C.  Denys^  in  the  said  bill  named,  that  if 
she  would  execute  the  said  last  mentioned  codicil,  she, 
this  Defendant  Dame  A.  M.  D*  Shuckburgh^  would  ap« 
ply  the  sum  of  10, 000/*  stock,  in  the  said  bill  mentioned, 
or  any  part  thereof,  for  the  benefit  of,  or  hold  the  same 
or  any  part  thereof  upon  trust  for,  the  said  complainant 
and  bis  children,  or  any  or  either  of  them,  according  to 
the  provisions  of  the  paper  writing  of  the  2d  day  of 
AMguU  1833,  in  the  said  bill  mentioned,  or  according  to 
any  other  provisions,  or   in  any  other   manner.     All 
which  matters  and  things  these  Defendants  aver  to  be 
true,  and  are  ready  and  willing  to  prove,  as  this  honor- 
able Court  shall  award.     And  these  Defendants  plead 
the  same  in  bar  to  the  whole  of  the  said  bill,  except  such 
parts  as  aforesaid,  and  do  humbly  pray  the  judgment  of 
this  honorable  Court,  whether  they  shall  be  compelled 
to  make  any  further  or  other  answer  to  so  much  of  the 
add  complainant's  said  bill  as  they  have  before  pleaded 
to,  and  pray  to  be  dismissed  in  respect  thereof,  with  their 
costs  and  charges  in  this  behalf  sustained. 

^  And  these  Defendants,  not  in  any  sort  waiving  their 
laid  plea,. but  wholly  relying  thereon,  do,  for  answer  to 
so  much  of  the  said  complainant's  said  bill  as  these  De- 
fendants have  not  pleaded  to,  or  to  so  much  and  such 
parts  thereof  as  these  Defendants  are  advised  it  is  ma- 
terial or  necessary  for  them  to  make  answer  unto,  an- 
swering say,  they  and  each  of  them  deny,  that  in  order 
to  induce  Lady  C.  Denys,  in  the  said  bill  named,  to 
execute  the  paper  writing  and  codicils  in  the  said  bill  in 
that  behalf  mentioned  respectively,  or  any  or  either  of 
them,  this  Defendant,  Dame  A.  M.  D.  Shuckburgh^  did, 
previously  to  the  execution  of  the  same  instruments  re- 
spectively, 
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1837.  spectively,  or  in  particular  before  the  execution  oF  the 
said  codicils  in  the  said  bill  in  that  behalf  mentioned,  or 
at  any  time  from  time  to  time  represent  to  the  said  Lady 
C  Denys  that  she,  this  Defendant  A.  M.  D.  Skuckburgk, 
had  always  intended,  out  of  the  benefits  which  she  was  to 
derive  under  the  will  and  codicils  of  the  said  Lady  C. 
DenySy  to  make  some  considerable  provision  for  the  said 
complainant  and  his  fiimily,  or  otherwise;  or  that  before 
the  execution  of  the  codicil  of  the  14th  day  of  April 
1835,  in  the  said  bill  in  that  behalf  mentioned,  she,  this 
Defendant  Dame  A.  M.  D.  Shuckburghy  expressly,  and 
in  terms,  promised  the  said  Lady  Charlotte  Dem/Sf  that 
if  she  would,  as  she,  this  Defendant  Dame  A.  M.  Z). 
Shtwkburghj  desired,  execute  the  last*mentioned  eodicil, 
she  would  apply  the  sum  of  10,000/.  stock  for  the 
benefit  of  the  said  complainant  and  his  children,  accord- 
ing to  the  provisions  of  the  paper  writing  of  the  2d  day 
of  August  1833,  in  the  said  bill  mentioned,  or  to  any 
other  purport  or  effect ;  or  that  the  said  Lady  Charloite 
Denys  did  believe  such  alleged  representations  and  pro- 
mises of  this  Defendant,  Dame  A.  M.  Z).  Shuckburghj  or 
otherwise ;  or  that  the  said  Lady  C  Denys  did  execute 
the  paper  writing  and  the  said  codicils  in  the  said  bill  in 
that  behalf  mentioned,  or  some  or  one  of  them,  or  par- 
ticularly the  codicil  in  the  said  bill  in  that  behalf  men- 
tioned, in  reliance  on  the  truth  of  such  alleged  repre* 
sentadons,  and  on  the  faith  of  the  said  alleged  promise 
or  otherwise;  or  that  before  the  execution,  by  the  said 
Lady  C  Denysy  of  the  paper  writing  of  the  12th  day  of 
March  1834,  in  the  said  bill  in  that  behalf  mentioned, 
the  codicil  of  the  29th  day  of  March  1834,  in  the  said 
bill  in  that  behalf  mentioned,  and  the  codicil  of  the 
14th  of  April  1835,  in  the  said  bill  in  that  beRalf  men- 
mentioned  respectively,  this  Defendant,  Dame  A.  M.  D* 
Shuckburghj  frequently  represented  and  stated  to  the 
said  Lady  C  Denys^  that  she,  this  Defendant  Dame 

A.  M.  D. 
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•  

/LM.D.  ShticJdmrghj  intended,  by  and  out  of  the  be-        1837. 
oefits  which  she  was  to  derive  from  the  said  Lady  C 
DenySf  to  make  some  considerable  provision  for  the 
said  complainant  and  his  family;  or  that,  before  the 
execution  of  the  codicil  of  the  14th  day  of  April  1835, 
this  Defendant,  Dame  A.  M.  D.  Shuckburgh^  expressly 
promised  the  said  Lady  C  Deni/Sy  that  if  she  would,  as 
it  is  alleged  this  Defendant  Dame  A.  3f.  Z).  Shuckburgh 
desired,  execute  such  codicil,  she  would  hold  the  sum  of 
1 0^000/.  new  S/.  105.  per  cent.  Bank  annuities,  and  the 
dividends  thereof,  upon  trusts,  to  correspond  with  the 
intention  expressed  in  and  by  the  paper  writing  of  the 
2d  day  of  August  1833,  in  the  said  bill  in  that  behalf 
mentioned ;  or  that  the  said   Lady  C.  Denys  believed 
and  confided  in  such  alleged  representations  and  pro- 
mises ;  or  that  she  executed  the  said  paper  writing  and 
codicils  respectively  in  the  belief  of  such  alleged  repre- 
sentations, and  on  the  faith  of  such  alleged  promises 
respectively.     And  these  Defendants,  and  each  of  them, 
deny  that  the  state  of  mind  of  the  said  Lady  C.  Denys^ 
and  the  alleged  influence  which  this  Defendant  Dame 
A.  M.  D.  Shuckburgh  had  acquired  over  her,  had  operated 
as  a  principal  or  any  inducement  with  this  last  named 
Defendant  to  attempt  to  procure  the  execution  of  the 
paper  writing  of  the  12th  day  of  March  1834,  in  the 
said  bill  mentioned  in  that  behalf,  and  of  the  codicils  of 
the  29th  day  of  March  1834,  and  the  14th  day  oi  April 
18359  in  the  said  bill  respectively  mentioned  in  that 
behalf,   by  means  of  the  alleged  representations  and 
promises  in  the  said  bill  in  that  behalf  mentioned ;  or 
that  this  Defendant,  Dame  A.  M.  D.  Shuckburgh^  some- 
times used  her  alleged  influence  and  control  over  the 
said  Lady  C  Denys^  as  a  preliminary  step  to  the  in- 
troduction of  the  said  alleged  representations  and  pro- 
mises, or  sometimes  as  a  mode  of  giving  force  and  efi*ect 
to  the  same  with  the  said  Lady  C.  Denys,     And  these 
.Vol.  IIL  Q  Defendants, 
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1887.        Defendants,  and  each  of  them,  deny  that  the  allied 
circumstances  m  the  said  bill  in  that  behalf  stated^  as 
proving  or  tending  to  prove  the  state  of  mind  of  the 
said  Lady  C.  Denys^  and  the  alleged  influence  exercised 
over  her  by  this  Defendant  Dame  A.  M.  Z).  Shuckburgh^ 
form  a  material  link  in  the  evidence  by  which  the  said 
complainant,  as  alleged,  is  able  and  intends  to  prove  the 
said  alleged  representations  and  promises  to  have  been 
made,  or  that  all  or  any  or  either  of  the  alleged  re- 
presentations and  promises   of  this   Defendant  Dame 
A.  M.  D.  Shuckburgh  in  the  said  bill  in  that  behalf  stated 
and  set  forth,  were  made  and  done  by  her  in  all  re- 
spects or  in  any  respect  with  the  privity  and  approval 
of  this  Defendant  Sir  F.  Shuckbiirgh^  and  this  Defendant 
Dame  A.  M,  D.  Shuckbiirgh^  and  so  far  as  the  same,  as 
alleged,  were  subsequent  to  the  alleged  discovery  by  her 
of  the  paper  writing  of  the  said  2d  day  of  Augtisi  1 SSS^ 
in  concert  and  collusion  also  with  Eliza  Couch  in  the 
said  bill   named ;    or   that  he  this   Defendant  Sir  F. 
Shuckburgh  was  privy  and  party  to  and  approved  of  all 
the  alleged  designs  of  this  Defendant  Dame  A.  M.  D. 
Shuckburgh.     Without  this,  that,"  &c. 

The  Vice-Chancellor  having  allowed  this  plea,  the 
Plaintiff  appealed. 

Mr.  Wigram  and  Mr.  Lqftus  Wigram^  in  support  of 
the  appeal,  cited  the  following  authorities ;  viz.  upon  the 
equity  of  the  case ;  Podmore  v.  Gunning  (a),  Barrcm  v. 
Greenough  (6),  Marriott  v.  Marriott  (c),  and  Segrave  v. 
Kirwan  {d) ;  and,  upon  the  question  of  the  validity  of  the 
plea,  Thring  v.  Edgar  {e)f  Tarleton  v.  Hombyy  in  the 
Exchequer,  before  Lord  Lyndhurst ;  Jones  v.  Da^s  {g)^ 

Chamberlain 

(a)  5  Sim,  485.  {d)  1  BeaHy,  157. 

\h)  8  Ves,  jum  159.  (e)  3  Sim.  ^  Sttu  874. 

(c)  1  Sir.  666.  (g)  10  ^^^.262. 
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Chamberlain  v.  Agar  (a),  Roche  v.  Morgell  (A),  Crow  v.       1887. 
Tyrdl  (c),  Arnold  v.  Heqford  (rf),  Emerson  v.  Harland  (tf), 
McGregor  v.  7%^  JBezs/  /;i(/ia  Company  {g)j  Jarrard  v. 
iSmin^(fr5  (A),   and   Lord  Redesdale  on  Pleadifig,  257. 
4th  edit 

Mr.  c/oroft  and  Mr.  Richards^  in  support  of  the  plea, 
referred  to  the  following  authorities;  Z»ord  Redesdale 
on  Pleadings  195.  199.  228.  241.  8d  edition;  Pope  v. 
BiA  (f ),  Edmtmdson  v.  Hartley  (^),  Bayley  v.  Adams  (/), 
Mayor  tf  Dartmouth  v.  Seale{m\  Hardman  v.  Ellames{n)y 
Devonsher  v.  Newenham  (o),  Angell  v.  JVestcombe  (p), 
Watkins  v.  &em6'  (y),  jEar/  o/*  Clanrickard  v.  jBi/ri  (r), 
7^^  Attomey-General  v.  2%^  Corporation  ofBristoly  be- 
fore Lord  Eldon^  Beames  on  PleaSf  37. ;  Sanders  v. 
Xiiig(5),  Pennington  v.  Beechey[t\  and  McGregor  v. 
7^  £u/  /n^/ia  Company,  {u) 

Mr.  Loflus  Wigram^  in  reply,  cited  «7am^5  v.  &zc/- 
^nnjf  (jr),  and  Watkins  v.  S/one.  ( j/) 


7%^  Lord  Chancellor.  J%  s9. 

This  case  came  before  me,  on  an  appeal  from  an 
order  of  the  Vice-Chancellor,  allowing  a  plea.  The 
bill,  which  ia  very  long,  makes  a  claim  to  a  sum  of 

10,000/. 

(c)  8  r.  4*  ^.  S59.  (n)  3  il/yn^  4-  Keen^  739. 

(6)  8  Sch.  4-  Z^.  721.  (o)  2  .ScA.  4*  Zh/.  199. 

(c)  2  3fa(/.  397.  (p)  Wigram  on  Discovert/,  181. 

(iQ  I  M*CieiMd^Younge,530,         (q)  2  5im.   4>  Siu.  560.;  and 

(e)  5  Sim.  490.  8  ^/^A,  AT.  S,  2  iSim.  49. 
6S.  (r)  4  Fin.  i4&.  448. 

ig)  8  5!m.  452.  (<)  6  3fa(/.  61.;  and  2  Sim.  4- 

(A)  8  Tin.  jun.  187,  Stu,  877. 
(i)  1  Atut.  89,  (0  2  Sim.  4*  iSTti.  282. 

(it)  iAnH.97.  (if)  2  .Sim.  458. 

(/}  6  Ves.  586.  (jt)  1  iStm.  4-  Stu.4. 

{»)  1  Cor,  416.  {y)  3  5im.  ^  Stu.  560. 
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10,000/.  stock ;  and  —  without  stating  more  of  the  sub- 
stance of  the  bill  than  is  necessary  in  order  to  explain 
the  view  which  I  take  of  these  pleadings  —  the  bill 
alleges  that  Lady  Charlotte  Denys^  the  mother  of  the 
Plaintiff,  being  possessed  of  certain  other  property,  and 
having  power  of  disposing  of  other  property,  in  the  year 
1833,  made  a  codicil,  giving  to  the  Plaintiff  a  certain 
interest  in  a  sum  of  10,000/.  stock.  It  appears  that, 
subsequently,  a  codicil  was  made,  in  the  year  ISS^,  which 
diminished  or  altered  the  interest  which  the  Plaintiff 
would  take  in  tliat  sum  of  stock  ;  and,  finally,  a  codicil 
was  made  in  Apil  1835,  depriving  the  Plaintiff,  on  the 
face  of  the  codicil,  of  all  interest  in  that  stock,  and  giving 
it  to  the  Defendant,  Lady  Sliuckburgh.  Now  the  bill  al- 
leges that,  at  the  respective  times  at  which  the  codicils  of 
1834  and  1835  were  executed,  the  Defendant  represented 
to  the  testatrix  that  she  (the  Defendant)  had  made  up  her 
own  mind,  and  was  determined  to  make  a  provision  for  the 
Plaintiff  herself,  and  particularly  that  previously  to  the 
execution  of  the  codicil  of  1835,  she  expressly  promised 
the  testatrix,  that  if  the  testatrix  would  execute  that  co- 
dicil, she  would  provide  for  the  Plaintiff,  with  regard  to 
the  10,000/.,  in  the  same  manner  as  had  been  provided 
for  him  by  the  codicil  of  1833 ;  and  upon  that  the  equity 
is  founded ;  namely,  that  the  Defendant  having  obtained 
the  execution  of  this  codicil  from  the  testatrix  on  a 
promise  to  deal  with  the  money  which  passed  by  that 
codicil  in  the  manner  stated,  for  the  benefit  of  the 
Plaintiff,  a  trust  is  created,  and  that  the  Plaintiff  there- 
fore has  a  right  against  this  legacy  of  10,000il,  to  liave 
that  trust  carried  into  execution  for  his  benefit. 


Now*  the  bill,  for  this  purpose,  and  in  order  to  raise 
the  probability  of  the  story,  states  very  many  circum- 
stances, for  the  purpose  of  establishing  the  very  great 
influence  ivhich  the  Defendant  had  obtained  over  the 
testatrix,  and  also  the  great  kindness  which  the  testatrix 

felt 
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felt  towards  the  Plaintiff,  in  order  to  shew  the  great 
probability  of  the  testatrix  not  having  revoked  that  pre- 
vious disposition,  without  providing  some  means  by 
which  the  Plaintiff  might  derive  the  benefit  of  the  gift; 
and  these  are  extended  over  a  very  long  statement  in 
the  bill;  all,  however,  having  a  tendency  to  establish 
some  one  or  other  of  the  propositions  which  would  go 
to  shew  the  probability  of  what  the  Plaintiff  alleges, 
namely,  this  contract  on  the  faith  of  which  the  codicil 
was  executed.  To  some  of  the  allegations  of  this  bill  I 
shall  have  occasion  to  refer  more  particularly.  The  bill, 
so  constituted,  —  and  after  having  set  out  the  title  and 
the  ground  on  which  this  property  was  claimed, — prays 
that  it  may  be  declared  that  the  sum  of  10,000/.,  Sj  per 
cent  Bank  annuities  and  the  dividends  thereof,  as  from 
the  death  of  Lady  Charlotte  Denys^  were  and  are  subject 
to  a  trust,  corresponding  with  the  directions  and  provi- 
sions of  the  paper  writing  of  the  2d  of  August  18SS; 
and  that  proper  persons  may  be  appointed  trustees  of 
that  sum,  and  that  the  same  may  be  transferred  into  the 
names  of  such  trustees ;  and  that  Sir  Francis  and  Lady 
Shuckburgh  may  be  decreed  to  account  for  the  divi- 
dends, and  so  on ;  —  not  praying  anything  with  regard 
to  the  codicils,  for  the  purpose  of  setting  them  aside,  or 
affecting  them,  but  seeking,  on  the  whole  statement  in 
the  bill,  to  create  a  trust,  on  which  the  Plaintiff  rests 
his  title  to  the  sum  of  10,000/.:  and,  undoubtedly,  if  the 
facts  are  made  out  as  they  are  stated  in  this  bill^  with 
respect  to  which  I  have  no  means  of  judging  one  way 
or  the  other,  there  is,  on  the  face  of  the  bill,  that  which 
would  constitute  a  trust;  there  is  an  allegation  of  a 
codicil  having  been  executed  for  the  benefit  —  apparently 
Ibr  the  benefit — of  the  Defendant,  on  an  express  promise 
that  the  money  so  bequeathed  should  be  used  in  trust 
for  the  Plaintiff. 


18S7. 
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1837.  ^  Now  to  this  bill>  containing  an  infinite  variety  of 
allegations,  all  tending  to  establish  or  support  some 
part  or  other  of  the  propositions  on  which  the  Plaintiff 
rests  his  title  to  the  10,000/.  stock,  the  Defendant  has 
pleaded.  I  should  first  state  the  allegation  in  the  bill 
as  to  the  promise,  which  is  twice  repeated,  but  repeated 
very  much  in  the  same  words.  The  allegation  is,— 
That  Lady  Charlotte  Denys  was  extremely  unwilling  to 
execute  the  paper  writing  of  the  12th  of  March  1834f, 
the  codicil  of  the  29th  of  March  1834,  and  the  codicil 
of  the  14th  of  April  1835  respectively;  and  that,  in 
order  to  induce  her  so  to  do.  Lady  Shuckburgh,  pre- 
viously to  the  execution  of  the  same  instruments  re^ 
spectively,  and  in  particular  previously  to  the  execution 
of  the  codicils  of  the  29th  of  March  1834  and  the 
14th  of  April  1835,  from  time  to  time  represented 
to  Lady  Charlotte  Denys  that  she,  Lady  Shuckburghf 
had  always  intended,  out  of  the  benefits  which  she  was 
to  derive  under  the  will  and  codicils  of  Lady  Charlotte 
Denys^  to  make  some  considerable  provision  for  the 
Plaintiff  and  his  family;  and  before  the  execution  of 
the  codicil  of  the  14th  ol  April  1835,  she,  Lady  Shuck- 
burghi  expressly  and  in  terms  promised  Lady  Charlotte 
Denys  that,  if  she  would,  as  she  (Lady  Shuckburgh)  de- 
sired, execute  the  last  mentioned  codicil,  she  would 
apply  the  said  sum  of  10,000/.  stock  for  the  benefit  of 
the  Plaintiff  and  his  children,  according  to  the  provi- 
sions of  the  paper  writing  of  the  2d  of  August  1833; 
that  Lady  C.  Denys  believed  such  representations  and 
promises  of  Lady  Shuckburgh^  and  that  she  executed 
the  paper  writing  of  the  12th  of  March  1834,  and  also 
both  the  codicils  of  the  29th  of  March  1834  and  the 
14th  of  April  1835,  and  particularly  the  last  mentioned 
codicil,  in  reliance  on  the  truth  of  such  representations, 
and  on  the  faith  of  the  said  promises. 

This 
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Tbis  all^pition  is  repeated  afterwards,  in  the  charging 
paK  of  th^  bill,  very  much,  I  believe,  in  the  same  terms, 
•—certainly  so  much  in  the  same  terms  as  not  to  depart 
from  it  in  imy  material  particular.  Now,  here  is  a  bill, 
therefore,  the  equity  of  which  rests  on  that  promise. 
Other  circumstances  are  stated,  throughout  the  bill, 
leading  to  the  conclusion  that  such  a  promise  might 
havQ  been  made,  or  probably  had  been  made;  aiding, 
therefore,  the  object  which  the  Plaintiff  has  in  view, 
namely,  to  establish  the  .&ct  of  such  a  promise  having 
been  made, 

Tlie  plea  is  to  all  the  bill  except  certain  parts  :  then 
it  proceeds  to  except  certain  passages,  which  are  ob- 
viously excepted  for  the  purpose  of  taking  from  the  bill 
those  allegations  which  it  was  supposed  by  the  pleader 
were  introduced  for  the  purpose  of  establishing  the 
affirmative  of  what  the  bill  alleges,  and  therefore  he 
very  properly  excepted  them  from  the  bill,  inasmuph 
as,  where  the  bill  alleges  a  fact,  and  alleges  other  cir- 
comstances  calculated  and  tending  to  prove  that  fact, 
you  cannot  plead  the  negative  of  the  fact,  without  deny- 
aig  those  allegations  in  the  bill  which  have  a  tendency 
to  prove  that  fact;  and  whatever  you  do  not  exclude  and 
deny  ia  considered  as  admitted  to  be  true,  and  therefore 
yon  admit  the  allegation  tending  to  establish  the  propo- 
rition,  although  you  deny  the  proposition  itself.  I  admit 
the  Plaintiff  has  a  right  to  discovery  by  answer  in  sup- 
port of  the  plea,  as  to  those  circumstances  which,  if 
idmitted,  would  exclude  the  validity  of  the  plea. 

So  fiur,  therefore,  the  frame  of  the  plea  is  undoubtedly 
correct;  whether  it  goes  far  enough,  whether  it  excludes 
all  the  statements  that  are  introduced  and  to  be  found 
on  the  face  of  the  bill  for  that  purpose,  is  a  matter 
which  I  do  not,  at  the  present  moment,  consider.  It 
0XcludeS|  however,  two  passages  in  the  bill,  the  first  of 

Q  4  which 


282 


CASES  IN  CHANCERY. 


18S7. 


Denys 

V. 

LococK. 


which  is  in  these  words,  ^*  whether,  in  order  to  induce,'* 
—  these  are  the  excepted  passages  to  which  the  plea 
does  not  apply  —  *^  whether,  in  order  to  induce  Lady 
Charlotte  Dern/s  in  the  said  bill  named  to  execute  the 
paper  writing  and  codicils  in  the  said  bill  in  that  behalf 
mentioned  respectively,  or  some  or  one  and  which  of 
them,  this  Defendant,  Dame  Anna  Maria  Draycott 
Shuckburghf  did  not,  previously  to  the  execution  of  the 
same  instruments  respectively,  and  whether  or  not  in 
particular  before  the  execution  of  the  codicils  in  the  said 
bill  in  that  behalf  mentioned,  or  when  else,  from  time  to 
time,  or  at  some  and  what  time,  represent  to  the  said 
Lady  Charlotte  Detiys  that  she,  this  Defendant  Dame 
Anna  Maria  Draycott  Shuckburgh^  had  always  intended, 
out  of  the  benefits  which  she  was  to  derive  under  the 
will  and  codicils  of  the  said  Lady  C.  Denysy  to  make  some 
considerable  provisions  for  the  Plaintiff  and  his  family, 
or  liow  otherwise."  That  is  excepted.  Now  certainly, 
that  is  not  the  foundation  of  the  equity,  for  the  equity 
does  not  rest  on  Lady  Shuckburgh  having  represented 
that  she  had  intended,  out  of  the  benefit,  which  she 
might  derive  from  her  mother  Lady  C  DenySy  to 
make  ^  provision  for  the  Plaintiff;  but,  undoubtedly, 
it  is  a  material  allegation  in  the  bill,  as  tehding  to 
shew  that  the  testatrix  relied  on  some  promise  from 
the  legatee  in  favour  of  the  Plaintiff;  and  therefore 
the  pleader  very  properly  excepts  out  of  it  those 
allegations.  Then,  however,  the  plea  goes  on  thus :  — - 
"  And  whether,  before  the  execution  of  the  codicil 
of  the  14tli  day  of  April  1835  in  the  said  bill  in  that 
behalf  mentioned,  she,  the  said  Lady  Shuckburgh^  ex- 
pressly and  in  terms  promised  the  said  Lady  C,  Denys 
that,  if  she  would,  as  she,  the  said  Lady  Shuckburgh^ 
desired,  execute  the  last  mentioned  codicil,  she  would 
apply  the  sum  of  10,000/.  stock  for  the  benefit  of  the 
said  complainant  and  his  children,  according  to  the  pro- 
visions of  the  paper  writing  of  the  2d  day  of  August  1889 

in 
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in  the  said  bill  in  that  behalf  mentioned,  or  to  some  and        1887. 
what  other  purport  or  effect;  and  whether  the  said 
Lady  C.  Denys  did  not  believe  such  representations  and 
promises  of  the  said  Lady  Shuckburgh  in  the  said  bill 
all^,  or  how  otherwise ;  and  whether  the  said  Lady 
CDem^s  did  not  execute  the  paper  writing  and  the 
codidls  in  the  said  bill  in  that  behalf  mentioned,  or 
some  or  one  and  which  of  them ;  and  whether  or  not 
particularly  the  codicil  in  the  said  bill  in  that  behalf  men* 
tioned,  in  reliance  on  the  truth  of  such  alleged  repre- 
sentations, and  on  the  faith  of  the  said  alleged  promise, 
or  how  otherwbe."     Now,  that  is  the  substance  of  the 
eqoi^;  that  is  the  alleged  promise  on  the  faith  of  which 
it  is  allied  that  the  codicil  was  executed.     The  result, 
therefore,  is,  that  the  plea,  having  excepted  the  promise 
opoD  which  the  whole  equity  rests,  goes  on,  after  ex- 
cepdng certain  other  passages,  to  plead  the  negative;-— 
^  Do  plead  in  bar  and  for  plea,  say  they,  deny  that, 
before  the  execution  of  the  codicil  of  the  14th  of  Apil 
1835,  in  the  said  bill  in  that  behalf  mentioned,  or  at  any 
time,  she,  this  Defendant  Dame  Anna  Maria  Draycott 
Shickburgk  expressly  or  in  terms,  or  in  any  manner 
promised,  represented,  or  stated  to  Lady  C.  Denys  in 
the  said  bill  named,  that  if  she  would  execute  the  said 
last>mentioned  codicil,  she,  this  Defendant  Dame  A.  M. 
D.  Skuekburghj  would  apply  the  sum  of  10,000/.  stock 
in  the  said  bill  mentioned,  or  any  part  thereof,  for  the 
benefit  of  or  hold  the  same,  or  any  part  thereof,  upon 
trust  for  the  said  complainant  and  his  children,  or  any 
or  either  of  them,  according  to  the  provisions  of  the 
paper  writing  of  the  2d  day  of  August  1833  in  the  said 
bill  mentioned,  or  according  to  any  other  provisions,  or 
in  any  other  manner.'' 

The  plea  negatives,  therefore,  the  allegation  of  the 
promise.     What  I  particularly  observe  upon  is,  that 
first  it  takes  out  of  tlie  bill  the  allegation  of  the  pro- 
mise, 
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mise,  and  then  denies  it  Now  I  apprehend  that  is 
not  correcti  and  that  no  such  plea  can  be  supported. 
A  negative  plea  is  a  mere  traverse ;  it  differs  from  an 
ordinary  plea ;  inasmuch  as  the  ordinary  plea  admits  the 
truth  of  the  bill,  but  states  some  matter  dehors^  which 
destroys  the  effect  of  the  allegation,  and  which|  as- 
suming the  allegation  to  be  true,  would  be  a  defencet 
A  title  to  an  account  or  a  title  to  a  sum  of  money,  per* 
fectly  good  on  the  face  of  the  bill,  may  be  met  by  a 
plea,  stating  a  release.  It  is  quite  consistent  with  the 
whole  statement  in  the  bill ;  it  admits  the  statement  to 
be  true,  but  states  that  which,  if  established  by  evidence» 
will  displace  the  title  of  the  Plaintiff.  A  negative  plea, 
however,  is  a  mere  traverse  of  that  which  constitutes 
the  Plaintiff's  title.  Now,  to  traverse  that  which  is  not 
alleged  on  the  face  of  the  bill,  —  to  take  out  pf  th^  bill 
an  allegation,  and  then  by  plea  to  negative  the  aller 
gation, — is  a  mode  of  proceeding  which  leave3  the  r^ 
cord  in  a  state  which  renders  it  impossible  for  the 
Court  afterwards  to  deal  with  it. 


Several  objections  were  taken  to  this  plea.  It  was 
objected  first,  that  tlie  plea  does  that  which  I  have  now 
observed  upon,  —  excepts  the  alleged  promise,  and  then 
traverses  the  allegation.  And  it  was  also  objected  that 
the  bill  contained  statements  which  are  Qot  excluded, 
and  which  tend  to  establish  the  truth  of  the  case  made 
by  the  bill.  A  great  variety  of  decided  cases  were  re*> 
ferred  to  in  the  course  of  the  argument,  and  I  can  find 
not  one  of  them  in  which  a  negative  plea  has  been  90 
framed,  with  the  exception  of  Thring  v.  Edgar  (a) ;  and 
it  is  very  singular  that,  in  that  Case,  the  plea  seems,  as 
far  as  one  can  judge  from  the  statement  of  the  report, 
to  have  adopted  the  same  course,  and,  being  a  negative 
plea,  to  have  excepted  from  the  bill  the  allegation  which 

it 

(a)  3  Hm.  4*  Stu.  374. 


CASES  IN  CHANCERY,  S3; 

it  \¥as  intended  to  traverse;  and  it  is  very  singular  that,        1897. 
in  that  case.  Sir  John  Leach  did  not  advert  to,  and  pro-     ^"^^^^^ 

JOINTS 

bably  was  not  aware  of  the  fact,  that  that  was  the  shape  «. 

and  frame  of  the  plea ;  because  he  speaks  of  the  answer       Lococic. 
oremilbg  the  plea.    Now  the  answer  cannot,  strictly 
speakings  be  said  to  overrule  the  plea,  when  the  plea  and 
answer  are  to  distinct  and  several  matters ;  but  if  that 
learned  judge  had  been  aware  that  in  the  bill,  as  pleaded 
to,  there  was  no  such  allegation  as  that  which  was  tra- 
versed, the  objection  would  have  been  equally  valid,  aU 
though  not  rested  precisely  on  the  same  ground.  Now,  it 
is  singular  enough  that  that  case  was  decided,  without 
adverting  to  the  fact  that  the  plea  took  out  of  the  bill  the 
all^ation  intended  to  be  traversed ;  and,  perhaps,  it  is  as 
singular  that,  in  this  case,  the  Vice  Chancellor,  when  he 
decided  it,  certainly  was  not  aware  that  such  was  the  frame 
of  this  plea.    I  not  only  have  that  from  a  note  of  his  judg- 
ment with  which  I  have  been  furnished,  but  I  have  very 
good  reasons  for  knowing  that,  in  point  of  fact,  he  was 
not  aware  that  that  was  the  shape  of  the  plea ;  and  if  he 
bad  been  aware  of  the  shape  of  the  plea,  I  have  not  the 
least  doubt,  instead  of  giving  effect  to  the  plea,  he  would 
have  overruled  it.     Now  he  states,  in  the  note  which 
has   been  furnished  to  me  of  his  judgment,  that  his 
opinion  is,  that  the  plea  is  perfectly  good ;  and  that  it 
spears  to  his  Honor  that  there  is  no  one  point  whatever 
l)y  means  of  which  any  relief  can]^be  had  in  equity,  except 
l)y  means  of  tlie  point  which  consists  of  the  averment  of 
the  &ct  of  the  promise,  and  therefore  that  the  denial  by 
the  plea  of  that  promise  does  effectually  displace  the 
Plaintiff's  equity ;  and  that  he  was  also  of  opinion,  that 
tiie  mode  in  which  the  plea  is  drawn  is  right,  because 
the  plea  does  not  profess  to  be  a  plea  to  the  whole  bill, 
and  so  answer  something  which  in  terms  it  professes  to 
oover^  but  that  it  is  a  plea  to  all  the  bill,  save  and  except 
so  much  of  the  bill  as  in  effect  relates  to  the  promise. 
Now,  in  point  of  fact,  the  bill  to  which  the  plea  pleads 
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contains  no  allegation  of  promise  at  all ;  and  the  only 
way  of  trying  how  that  would  operate  is  to  suppose 
issue  to  be  taken  on  the  plea ;  how  would  it  be  to  be 
tried  ?  It  would  be  an  issue  taken  on  the  traverse  only  ; 
on  the  negative  of  that  which  nobody  has  affirmed. 
This  is  an  entire  novelty,  of  which  there  is  no  instance^ 
except  the  case  of  Tkring  v.  Edga?-  to  which  I  have  re- 
ferred, in  which  I  think  it  is  quite  obvious  that  the 
judge  was  not  aware  that  it  existed.  It  is  quite  ob- 
vious that  he  was  not  aware  that,  strictly  speaking,  the 
plea  and  the  answer  were  not  to  the  same  matter,  and 
that  therefore  there  could  be  no  over-ruling  of  the 
answer  by  the  plea ;  but  it  is  equally  clear  that  if  he 
had  been  aware  that  the  plea  had  taken  out  of  the  bill 
that  which  constituted  the  equity,  namely,  the  matter 
traversed,  he  would  not  have  considered  the  plea  as  good. 


Independently,  however,  of  this  objection,  after  looking 
through  this  long  bill  with  every  possible  attention,  I  am 
quite  satisfied  that  this  plea  does  not  takeout  of  the  bill 
one  twentieth  part  of  that  which  ought  to  be  taken  out, 
before  the  plea  can  be  allowed ;  for  every  allegation,  not 
taken  out  of  the  bill,  is  admitted;  and  the  Plaintiff  has  a 
right  to  state  circumstances  leading  to  the  conclusion  on 
which  his  equity  is  founded,  and  has  a  right  to  have  a 
distinct  answer  ns  to  all  those  circumstances.  That  is 
not  disputed  ;  it  is  clearly  laid  down  in  Jones  v.  Darns  (^), 
Evans  v.  Harris  (b),  and  Hardman  v.  Ellames  (r).  The 
plea  has  attempted  to  do  that  which,  in  this  case,  seems 
to  have  been  utterly  impossible,  and  in  very  few  cases 
is  possible;  namely,  to  a  bill,  so  constituted  as  this 
is,  to  plead  to  part  and  answer  to  part;  for  unless 
it  can  be  clearly  shewn  that  the  allegations  which  are 
pleaded  to  do  not  tend  to  that  conclusion  which  the 

Plaintiff 
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Plaintiff  seeks  to  establish,  the  Defendant  cannot  sup- 
port a  negative  plea,  by  leaving  unanswered  and  ad- 
mitted allegations  which  go  to  establish  the  issue  upon 
which  the  Plaintiff's  equity  rests.     It  would  be  occupy- 
ing a  great  deal  more  time  than  is  at  all  necessary  if  I 
were  to  go  through   the  various  allegations  which   I 
have  marked  as  coming,  in  my  opinion,  within  that  rule ; 
bat  there  are  one  or  two  which  seem  to  me  to  put  the 
fact  so  entirely  beyond  all  doubt,  that  I  will  just  advert 
to  them.     For  instance,  the  bill  says,  ^^  And,  as  further 
evidence  of  the  matters  aforesaid,  your  orator  charges 
that  both  the  said  codicils  of  the  ^29ih  day  of  March 
1834  and  the  14th  day  of  Jpril  1835  were  made  at  the 
suggestion  of  the  said  Lady  Shuckburgh  ;  and  that  the 
contents  and  effect  thereof  were  suggested  by  her ;  and 
that  she  gave  instructions  or  directions  for  the  same  to 
the  said  Henry  Francis  ;  and  that  he  received  his  instruc- 
tions or  directions  for  the  same  from  her."     It  is  true 
that  that  does  not  go  to  the  whole  case ;  it  does  not 
prove  the  promise ;  but,  if  there  is  any  doubt  in  the  case, 
it  is  obvious  that  this  is  a  very  important  matter,  which 
may  operatis  very  much  in  favour  of  the  Plaintiff's  claim. 
Then  the  bill  charges,  "  That  the  truth  of  the  matters 
aforesaid  would  further  appear  if  the  Defendants  hereto 
would  state  and  set  forth,  as  they  are  able  and  ought  to  do, 
with  whom  the  idea  or  design  of  the  said  alleged  codicil 
of  the  14th  day  oi  April  1835  originated;  and  whether 
the  idea  or  design  of  the  same  did  not  in  truth  originate 
with  the  said  hady  SAuckburghJ*     Then  it  goes  on  with 
a  long  passage,  enumerating  a  variety  of  circumstances 
connected  with  the  preparation  of  that  codicil,  for  the 
purpose  of  shewing  that  the  whole  scheme  of  that  codicil 
was  her's,  and  that  it  did  not  originate  with  the  testatrix 
herself.     Then  there  is  a  charge,  "  that  the  Defendants 
respectively  have,,  at  various  times,  written  letters  to,  or 
bad  other  written  communications  with,  each  other,  and 
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with  various  other  persons  ;  and  have,  at  various  times, 
received  letters  or  other  written  communications  from 
each  other,  and  from  various  other  persons,  touching, 
or  concerning,  or  relating  to,  the  matters  aforesaid,*'  — 
the  matters  aforesaid  being  the  contract,  and  all  the 
circumstances  connected  with  it — *^or  some  of  them,  or 
which  it  would  be  advantageous  for  your  orator  to  see, 
with  reference  to  his  claim  in  this  suit."  Now  that  b 
admitted,  for  it  is  not  excluded.  The  Defendants, 
therefore,  admit  that  they  are  in  possession  of  letters 
which  would  tend  to  establish  the  facts  stated  on  be- 
half of  the  Plaintiff.  Then  the  bill  goes  on,  in  another 
passage,  to  allege,  that  the  Defendants  are  in  possession 
of  *^  certain  drafts  of  such  codicil,  certain  fair  copies 
of  such  drafts,  certain  instructions  for  the  said  codicil 
of  the  14th  day  of  April  1835,  certain  memoranda 
relating  to  the  same."  That  they  admit;  and  these 
documents  they  also,  by  the  plea,  endeavour  to  protect 
themselves  from  producing. 


On  these  two  grounds,  either  of  which,  I  conceive,  is 
sufficient,  I  apprehend  this  plea  is  bad  in  point  of  form. 
I  certainly  have  the  satisfaction  of  knowing  that,  if  the 
case  had  been  presented  to  the  Vice-chancellor's  mind 
in  the  way  in  which  it  has  been  brought  before  mine, 
it  would  have  met  with  a  very  different  result.  I  am 
clearly  of  opinion  that  the  plea  ought  not  to  have  been 
allowed ;  and  that  the  order  now  made  must  be  to  over^ 
rule  it :  and  I  am  equally  clear  that,  having  regard  to 
the  frame  of  this  bill,  there  is  an  utter  impossibility  of 
making  any  such  plea  an  effectual  defence,  and,  there- 
fore, it  is  perfectly  useless  to  give  the  Defendant  an 
opportunity  of  pleading  again,  so  as  to  avoid  those  dif- 
ficulties in  which  the  case  seems  to  be  inextricably 
involved  by  the  mode  in  which  the  bill  is  framed. 

Plea  over^^ruled. 
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In  the  Matter  of  the  OXFORD  Charities. 


Aug,  1, 2. 


TTPON  a  petition  presented  under  the  act  5  &  6  W.  4. 
;  c.  1r6,  (regulating  Municipal  Corporations),  for  the 
appointment  of  new  trustees  of  property  lately  held  by 
die  corporation  of  Oxford^  or  any  members  of  it  in  their 
corporate  character,  upon  any  charitable  trust,  a  ques- 
tion arose  whether  the  four  city  lectureships  came 
within  the  provisions  of  the  seventy-first  section  of  that 
act.  (a) 

The 


(a)  The  seventy-first  section  is 
in  the  following  words :  — 

^  And  whereas  divers  bodies 
cofpomte  now  stand  seised  or 
possessed  of  sundry  heredita- 
ments and  personal  estate,  in 
tros^  in  whole,  or  in  part,  for 
eertain  charitable  trusts;  and  it 
if  expedient  that  the  adroinis* 
tntkm  thereof  be  kept  distinct 
fron  that  of  the  public  stock 
■d  borough  fond;  be  it  enacted, 
that  in  every  borough  in  which 
the  body  corporate,  or  any  one 
or  more  of  the  members  of  such 
body  corporate,  in  his  or  their 
corporate  capacity,  now  stands 
or  stand  solely,  or  together  with 
any  person  or  persons  elected 
solely  by  such  body  corporate, 
or  solely  by  any  partTcular  num- 
ber, dasSyOr  description  of  mem- 
bers of  soch  body  corporate, 
sosed  or  possessed,  for  any  estate 
or  interest  whatsoever,  of  any 
hereditaments,  or  any  sums  of 
money,  chattels,  securities  for 
moaeyy  or  any  other  personal 


estate  whatsoever,  in  whole  or 
in  part,  in  trust  or  for  the  benefit 
of  any  charitable  uses  or  trusts 
whatsoever,  all  the  estate,  right, 
interest,  and  title,  and  all  the 
powers  of  such  body  corporate, 
or  of  such  member  or  members 
of  such  body  corporate  in  re- 
spect of  the  said  uses  and  trusts, 
shall  continue  in  the  persons 
who,  at  the  time  of  the  passing 
of  this  act,  are  such  trustees  as 
aforesaid,  notwithstanding  that 
they  may  have  ceased  to  hold 
any  office,  by  virtue  of  which, 
before  the  passing  of  this  act, 
they  were  such  trustees,  until  the 
1st  day  o^  August  1836,  or  until 
parliament  shall  otherwise  order, 
and  shall  immediately  thereupon 
utterly  cease  and  determine: 
provided  always,  that,  if  any  va- 
cancy shall  be  occasioned  among 
the  charitable  trustees  for  any 
borough  before  the  said  1st  day 
of  August,  it  shall  be  lawful  for 
the  Lord  High  Chancellor,  or 
Lords   Commissioners   of   the 

Great 


Property  ap- 
propriated by 
a  municipal 
corporation, 
to  the  main- 
tenance of 
lecturers  to 
preach  before 
the  corpora- 
tion, is  not 
property  held 
oy  the  corpo- 
ation  upon  a 
charitable 
trust,  within 
the  meaning 
of the seventy* 
first  section 
of  the  act 
5&6  iV.4. 
C.76. 
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18S7.  The  Honourable   Robert  Lee^  (afteru'ards   Earl   of 

In  tlPl^t  r  ^^^^^^y)  by  his  bond,  dated  the  20th  of  December 
of  the  Oxford  1762,  became  bound  to  certain  citizens  of  0-r/br^/,  in  the 
aruies.  pg^^l  sum  of  2000/.,  subject  to  a  condition  for  payment, 
by  his  executors  or  administrators,  to  those  persons,  of 
the  sum  of  1000/.  within  twelve  months  after  his  de- 
cease, in  trust  to  be  by  them  applied  and  disposed  of, 
either  towards  discharging  such  debts  due  from  the 
mayor,  bailiffs,  and  commonalty  of  the  city  of  Oxford^ 
as  the  mayor,  recorder,  and  aldermen  of  the  city  for  the 
time  being,  or  any  four  or  more  of  them  should  think 
fit,  or  in  such  other  manner,  for  the  use  and  benefit  of 
the  mayor,  bailiffs,  and  commonalty  of  the  city  of 
Oxfordj  and  their  successors,  as  the  mayor,  recorder, 
and  aldermen  of  the  city  for  the  time  being,  or  any  four 
or  more  of  them  should  direct  and  appoint. 

Previously  to  and  at  the  time  of  the  passing  of  the 
act  5  &  6  W.  4-.  c.  76.  already  mentioned,  the  Municipal 
Corporation  of  Oxford  consisted  of  a  mayor,  a  recorder, 
four  aldermen,  eight  assistants,  two  bailiffs,  two  cham- 
berlains, a  town  clerk,  twenty-four  common  councilmen, 
and  an  indefinite  number  of  persons  who  had  served  as 
common  councilmen,  consisting  in  the  whole  of  about 
eighty  persons ;  and  the  style  of  the  corporation  was, 
"  Mayor,  Bailiffs,  and  Commonalty." 

By 


Great  Seal  for  the  time  being, 
upon  petition,  in  a  summary  way, 
to  appoint  another  trustee  to 
supply  such  vacancy ;  and  every 
person  so  appointed  a  trustee  as 
last  aforesaid  shall  be  a  trustee 
until  the  time  at  which  the  per- 
son in  the  room  of  whom  he  was 
chosen  would  regularly  have 
ceased  to  be  a  trustee,  and  he 
shall  then  cease  to  be  a  trustee : 


provided  also,  that  if  parliament 
shall  not  otherwise  direct,  on  or 
before  the  said  1st  day  of  AngmU 
1836,  the  Lord  High  Chancellor 
or  Lords  Commissioners  of  the 
Great  Seal  shall  make  such 
orders  as  he  or  they  shall  see  fit, 
for  the  administration,  subject 
to  such  charitable  uses  or  trusts 
as  aforesaid,  of  such  truM  es* 
tates." 
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By  an  indenture,  dated  the  28th  of  January  1778,        1837. 

and  made  between  the  then  mayor,  recorder,  and  alder-  »   ^'X^'^ 

^  In  the  Matter 

men  of  the  one  part,  and  WiUiam  Wickham^  of  the  city  oftheOxvoav 
of  Oxford^  of  the  other  part,  after  reciting  the  bond  C*>*"'*«* 
akeady  mentioned,  and  further  reciting  that  the  said 
mayor,  aldermen,  and  recorder  had  agreed,  in  pursuance 
of  the  power  and  authority  to  them  given  in  and  by  the 
said  b<xid,  to  found  four  lectureships  for  the  use  and 
benefit  of  the  said  mayor,  baiIi£Pa,  and  commonalty,  and 
had  invested  the  said  1000/.  in  the  purchase  of  ten 
shares  of  the  Oxford  Canal  Navigation,  in  the  names  of 
the  said  mayor,  recorder,  and  aldermen,  and  that  the 
same  should  be  applied  in  manner  therein-after  men* 
tioned ;  and  that  the  said  WiUiam  Wickham  had  agreed 
to  transfer  five  other  shares  in  the  said  Canal  Navi- 
gation to  them,  the  mayor  and  recorder,  and  aldermen, 
and  also  to  give  the  same  as  an  addition  to  the  fund  for 
the  same  uses  and  purposes;  it  was  witnessed,  that  it 
was  mutually  covenanted  and  agreed,  by  and  between 
the  said  mayor,  recorder,  and  aldermen,  and  the  said 
Vfflliam  Wickham^  Jthat  the  said  mayor,  recorder,  and 
aldermen,  and  the  survivors  and  survivor  of  them, 
should  stand  and  be  possessed  thereof,  in  trust  for  the 
maintenance  of  four  lecturers,  to  preach  before  the 
nayor  and  corporation  of  Oxford^  at  such  times  and 
place  as  they  should  from  time  to  time  appoint,  a  sermon 
IB  the  forenoon,  and  another  in  the  afternoon,  upon 
every  Sunday  throughout  the  year ;  and  to  pay  unto,  or 
empower,  permit,  and  suffer  the  said  four  lecturers  to 
receive  the  interest,  profits,  and  dividends  arising  from 
the  said  shares,  equally,  share  and  share  alike.  And  it 
was  thereby  provided  and  agreed,  that  the  said  lecturers 
should  be  appointed,  chosen,  and  qualified  in  manner 
thereinafter  mentioned;  that  is  to  say,  that  the  said 
lecturers  should,  from  time  to  time,  be  nominated  and 
chosen  by  the  mayor,  recorder,  aldermen,  and  assistants. 
Vol.  III.  R  of 
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18S7.        of  the  city  of  Oxford^  for  the  time  being,  or  the  major 

T  jTX^  P^*^**  ^^  ^'^^"^5  by  ballot ;  and  should  be  masters  of  arts, 
of  the  Oxford  or  bachelors  of  law,  or  superior  graduates  of  the  Uni- 
amies,  yersity  of  Oxford,  who  should  be  generally  resident 
in  some  college  or  hall  there,  and  in  holy  orders ;  and 
that,  as  often  as  any  vacancy  should  happen  in  any  of 
the  said  lectureships,  they,  the  said  mayor,  recorder, 
aldermen,  and  assistants,  or  the  major  part  of  them, 
should  elect  some  person,  qualified  as  aforesaid,  to  be 
lecturer,  in  order  to  supply  every  such  vacancy ;  and 
that  Monday,  next  before  the  feast  of  St.  Matthew  the 
Apostle,  should  always  be  the  day  of  election  of  every 
sucii  lecturer. 

It  was  also  provided,  that  every  person  so  elected  to 
be  a  lecturer  should  continue  such  until  his  death,  re-* 
signation,  or  removal;  and  that,  so  often  as  three 
fourths  of  the  number  of  electors  for  the  time  being 
should,  in  their  discretion,  think  proper  to  remove  any 
such  lecturer,  they  should  have  power  so  to  do,  in  a 
particular  manner.  The  deed  contained  a  power  for 
the  mayor,  recorder,  aldermen,  and  assistants  for  the 
time  being,  or  any  nine  of  them,  to  sell  the  canal  shares, 
and  to  invest  the  produce  upon  other  securities,  but 
upon  the  same  trusts  as  before  declared ;  and  also  to 
make  such  further  orders,  rules,  and  regulations  re- 
specting the  lectures,  or  the  increasing  or  reducing 
the  number  thereof,  as  they  should  from  time  to  time 
find  necessary  and  think  expedient,  for  the  better 
answering  the  original  design  and  intention  of  the 
parties  to  the  deed.  And  it  was  provided,  that,  upon 
the  death  of  any  of  the  trustees  in  whose  names  the 
shares  or  money  should  be  vested,  the  survivors  should 
transfer  the  same  to  the  mayor,  recorder,  and  aldermen 
of  the  city,  for  the  time  being,  upon  the  same  trusts  as 
were  therein-before  declared. 

Ever 
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Ever  since  the  date  of  this  indenture,  four  lecturers        1837. 
have  been  from  time  to  time  chosen  in  pursuance  of  its  ^^^"^"^/^ 

^  In  the  ^4atter 

provisions.  of  the  Oxford 

Charities. 

Sir  C  WeihereU^  for  certain  petitioners  in  a  cross-peti- 
tion, contended,  that  these  lectureships  came  within  the 
operation  of  the  seventy-first  section  of  the  act  of  par- 
liament, and,  therefore,  that  trustees  of  the  property 
should  be  appointed ;  but  that  the  corporation,  and  not 
those  trustees,  should  nominate  the  lecturers. 

Mr.  Blunt,  contra,  for  the  Corporation  of  Oxford* 

Mr.  Goodeve,  for  the  petitioners  in  the  original  pe- 
tition. 

Th^  Lord  Chancellor. 

It  appears  that  this  was  a  sum  of  money  given  to 
the  Corporation  of  Oxford,  in  terms  which  gave  them  a 
right  to  dispose  of  it  as  they  pleased,  and  that  tiiey 
thought  proper  to  appropriate  it  to  the  endowment  of 
four  lectureships,  and  to  apply  the  income  to  the 
payment  of  the  four  lecturers.  The  question  now  is, 
whether  that  be  or  be  not  a  charitable  trust,  within  the 
meaning  of  the  seventy-first  section  of  the  Municipal 
Corporation  Regulation  Act.  It  may  be  so  far  for  the 
benefit  of  the  corporation,  that  every  member  of  the 
corporation  may  have  a  right  to  insist,  that  it  shall  not 
be  appropriated  to  any  purposes  beyond  the  limits  of 
the  corporation.  I  do  not  apprehend  that  the  seventy- 
first  section  of  the  act  of  parliament  meant  to  take  away 
toy  funds  exclusively  appropriated  for  a  corporate  pur- 
pose. I  consider  the  appropriation  of  this  property  in 
the  same  light  as  if  the  corporation  had  appropriated 
it  to  the  maintenance  of  any  other  officer  for  the  cor- 
poration, and  for  the  corporation  exclusively.  If  the 
property  be  now  carried  to  trustees,  the  trustees  who 

R  2  wUl 


CharitML 


SM  CASES  IN  CHANCERY. 

18S7*       will  be  the  persons  to  pay  will  also  be  the  persons  to 
I  ^^\f^7L-  appoint,  and  the  appointment  may  then  be  for  the  benefit 
of  the  Oxford  of  the  inhabitants  of  Oxford^  but  no  longer  for  the  be- 
nefit of  the  corporation  exclusively. 

If  this  be  not  a  charitable  tmst,  for  purposes  dehors 
the  corporation,  it  is  not  within  the  seventy-first  section, 
and  never  was  in  the  hands  of  the  corporation,  subject 
to  be  dealt  with,  by  the  members  of  the  corporation,  as 
a  charitable  trust  If  this  be  a  charitable  trust  at  all, 
it  is  a  charitable  trust  within  the  limits  of  the  corpo- 
ration. The  corporation  may  say,  the  sermons  shall  be 
preached  to  themselves  with  closed  doors;  for  there  is  no 
provision  that  they  shall  be  preached  in  any  particular 
church.  The  whole  trust  is  exclusively  for  the  corpo- 
ration ;  the  congregation  of  no  one  church  can  claim  iL 

There  is  no  middle  course;  the  property  must  either 
be  left  in  the  corporation,  or  it  must  be  handed  over  to 
trustees,  who  will  then  have  the  power  of  appointing 
the  lecturers.  I  find  the  property  subject  to  no  trust, 
except  for  the  benefit  of  the  corporation ;  and  I  therefore 
think,  that  it  is  not  within  the  seventy-first  section  of 
the  act  of  parliament. 


Kat.  17.  SMITH  u  WEBSTER. 

The  Masters     TN  this  cause,  exceptions  to  tl>e  Defendant's  answer 
todlspen^^^         "^^^^  delivered  on  the   16th  of  March  1837:  the 

with  or  relax     order  to  proceed  on  them  was  dated  the  29th  of  March, 

the  General  j  ,  ,         ,      «  , 

Orders  of  the    and  served  on  the  4th  of  Aprils  and  the  Master's  report, 

Court*  allowing  the  exceptions,  was  made  on  the  21st  o(  ApriL 

No  certificate  of  the  necessity  of  further  time  for  the 

purpose 
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purpoM  of  making  the  report  bad  been  obtained  or        18S7. 
applied  for. 


Tbe  eight  days,  allowed  by  the  fifth  order  of  1828, 
for  tbe  Defendant  to  submit  to  the  exceptions,  expired 
cm  the  24th  of  March  1837,  which  was  Good  Friday; 
and  the  office  of  the  Secretary  to  the  Master  of  the 
Rolls  was  closed,  for  the  Easter  holidays,  from  Thwrh^ 
iajf^  the  2Sd  of  Marchj  to  Mandaj^  the  Sd  of  April; 
bnt  OB    Wednesdajf^  the  29th  of  March^  a  petition  to 
the  Master  of  the  Rolls,  for  an  order  referring  the 
exceptions,  was  put  into  the  letter4)ox  at  the  office,  and 
on  the  Sd  of  AfrU  the  order  was  applied  for,  but  could 
not  be  obtained  until  the  next  day,  the  4th;  when  it  was 
ddhrered  to  the  Plaintiff's  solicitor,  dated  tbe  29th  of 
Martha     On  the  same  day,  the  order  was  served  on  the 
Defendant's  clerk  in  Court,  and  a  copy  was  left  at  the 
Master's  office,  and  application  made  for  a  warrant  to 
proceed  upon  the  exceptions;  but  the  Mastei's  clerk 
said  he  could  not  then  issue  such  warrant:  a  similar 
answer  was  given,  on  the  next  day,  to  another  appli- 
cation,  to   the   same  effect.      On   the   6th   of   Aprils 
however,  a  warrant  to  proceed  was  obtained  for  the 
12th  of  Aprils  which  was  the  earliest  day  which  could 
be  appointed  for  that  purpose.     On  the  12th  of  April 
the  warrant  was  attended;  but  upon  the  Defendant's 
solicitor  urging,  as  a  preliminary  objection,  that  the 
exceptions  had  not  been  referred  within  the  time  limited 
by  the  orders  of  the  Court,  the  Master  required  an  affi- 
davit on  the  part  of  the  Plaintiff,  explaining  the  causes 
of  the   delay.      An   affidavit   was    accordingly   made, 
which  detailed  the  circumstances  above  mentioned,  and 
was  left  at  the  Master's  office  on  the  1  Sth  of  April. 

On  the  18th  of  Aprils  being  the  earliest  day  for  which 
a  warrant  could  be  obtained,  the  Master  was  again  at- 
tended, when  he  intimated  an  opinion  that  due  diligence 

had 
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1837.  had  been  used  to  obtain  the  order  of  reference;  and 
decided,  that,  under  the  circumstances,  he  was  entitled  to 
proceed,  notwithstanding  the  objection  which  had  been 
taken.  The  Defendant's  agent  then  stated,  that  he  was 
not  at  that  time  prepared  to  proceed ;  and,  accordingly, 
the  Master  directed,  that  the  exceptions  should  be  pro- 
ceeded with  upon  another  warrant.  Upon  the  2 1st  of 
April  another  warrant  was  attended;  and  it  was  ofcgected, 
by  the  Defendant's  solicitor,  that  the  time  for  making  the 
report  had  expired ;  but  the  Master  over-ruled  that  ob- 
jection ;  and,  upon  hearing  counsel  for  the  Plaintiff  and 
for  the  Defendant,  the  Master  allowed  the  first  except 
tion,  and  made  his  report  to  that  effect  on  the  same  day. 

The  Defendant  subsequently  moved,  before  the  Mas- 
ter of  the  Rolls,  that  the  report  might  be  taken  off  the 
file,  for  irregularity;  but  his  Lordship  having  refused 
the  application,  it  was  now  renewed  before  the  Lord 
Chancellor. 

Mr.  Koe  appeared  in  support  of  the  motion. 

Mr.  Blunt,  contra,  referred  to  the  case  of  Burrell  v. 
Nicholson  {a\  and  contended  that  the  Master  was  en- 
titled to  consider  that  case  as  giving  him  an  authority 
to  relax  the  strict  terms  of  the  order,  if  special  circum- 
stances, such  as  the  case  of  the  offices  being  shut,  pre- 
vented a  party's  proceeding. 


1 1 


■  I  ■ 


If 


The  Lord  Chancellor. 

The  Master  has  no  power  over  the  general  orders  of 
the  Court.  The  object  of  those  orders  is  to  regulate 
the  proceedings  in  the  Masters'  offices ;  but  they  would 
be  useless  for  that  purpose,  if  it  were  supposed  that  the 

Masters 

(a)  6  Am.  2 IS. 
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S^7 


Masters  had  the  power  qf  dispensing  with  them.  If  the 
delay  in  obtaining  the  Master's  report  has  arisen  from 
the  Defendant's  being  unprepared  to  proceed,  I  will  not 
allow  him  afterwards  to  get  rid  of  the  report,  upon  the 
ground  of  the  delay  which  he  has  himself  occasioned ; 
and  I  will  set  the  parties  right ;  but  it  must  not  be  in 
such  a  way  as  shall  give  the  Masters  any  power  to  dis- 
pense with  the  orders.  I  think  the  proper  course  will 
be  to  make  no  order  on  this  motion ;  but  I  wish  it  to 
be  understood  that  I  do  not  refuse  this  application  upon 
the  ground  that  the  Master  had  the  power  of  doing 
what  he  has  done,  but  I  refuse  it  upon  the  ground  that 
the  Court  will  not  allow  a  party  to  take  advantage  of  a 
delay  which  has  been  allowed  for  the  sake  of  his  own 
oonvenience.  (a) 

His  Lordship  gave  the  Defendant  three  weeks*  time 
to  answer  the  exceptions. 


18S7. 


{a)  See  the  case  of  Milbanke 
T.  SUvensp  8  Shn.  1 60. ;  the  doc- 
trine of  which,  as  to  the  Masters' 
power  of  dispensing  with   the 


orders,  seems  at  variance  with 
that  laid  down  in  the  present 
case. 


The  ATTORNEY-GENERAL  i;.  HILL. 


1838. 
March  24. 


^^HIS  was  an  information  seeking  to  set  aside  a  lease  Where  a  dc- 

of  lands  belonging  to  a  charity,  and  to  have  an  ,^t  suaesicd' 
looount  taken  of  the  by-gone  rents.  A  part  of  the  lands  hy  the  answer 
comprised  in  the  lease  had  been  underlet  by  one  of  the  up^n  |,y  the 

Defendants,  the  lessee,  to  another  person,  but  the  sub-  Defendants  at 

*  the  heanng, 

lessee  rendered  it 

necessary  that 
the  cause  should  stand  over  for  the  purpose  of  amendin^^  the  record,  by  adding 
paitiet,  the  Defendants  were  held  entitled  to  the  costs  of  the  day* 
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I8S8.  lessee  was  not  made  a  Defendant  The  Defendants 
did  not,  by  their  answer,  or  at  the  bar,  take  any  objec- 
tion upon  that  ground;  but  the  relators  themselves 
called  the  attention  of  the  Court  to  the  defect  of  parties, 
and  asked  that  the  cause  might  stand  over,  to  give 
them  an  opportunity  of  making  the  sub-lessee  a  De- 
fiendant 

Mr.  fVigram  and  Mr.  Betkell  submitted,  that  if  the 
cause  stood  over  to  accommodate  the  relators,  the  De- 
fendants ought  to  have  the  costs  of  the  day. 

Mr.  «7.  Russell  and  Mr.  O.  Anderdotij  contrdy  con- 
tended, that  as  the  objection  for  want  of  parties  was  not 
taken  by  the  answer,  the  Defendants,  according  to  the 
common  rule,  were  -not  entitled  to  the  costs  of  the  day. 
The  relators  had  a  right,  and  were  willing,  to  proceed 
with  the  hearing  of  the  cause,  and  to  take  such  a  decree 
as,  upon  the  present  stat^  of  the  record,  they  were  en- 
titled to  against  the  original  lessee. 

The  Lord  Chancellor,  however,  said,  that  the 
lessee  was,  as  to  the  land  which  he  had  under-let,  a 
trustee  for  the  sub^lessee,  and  that  he  could  not  permit 
the  cause  to  go  on  in  the  absence  of  the  latter ;  and  he 
gave  the  Defendants  the  costs  of  the  day,  on  the  ground 
that,  although  the  Defendants  had  no  interest  in  taking 
the  objection,  the  record  was  so  framed  that  it  was  im- 
possible to  proceed  effectually  with  the  cause. 
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PENTLAND  v.  QUARRINGTONT.  A^tlii. 


B 


Y  an  agreement  under  the  hand  of  George  Pefitland^  A  suit  was 

,       -   -  1      n  *  >r      »  n  '  '        11       instituted  by 

dated  the  24th  oi  March  1829,  after  reciting  that  he  one  person  ia 

i^,  by  certain  instruments,  conveyed  and  assigned  his  *"®  "*"™®  ®^ 

^^tate  and  effects  therein  mentioned,  upon  the  trusts  and  under  a  power 

■fiar  the  purposes,  and  subject  to  the  charges,  and  to  be    „j'a^j" Y' 

^^pplied  as  therein  mentioned,  to  John  James  Frascr  and  was  made. 

^ZHkarles  Campbell  Stewart^  and  reciting  tliat  Pentland  ^^^  ^^^  ^^ 

^^^uid  lately  contracted  for  the  purchase  of  certain  estates,  aware  that 
.^^ -^      J-      1  r^  .y  11    1  -1     the  suit  was 

^a  jtoated  in  the  county  of  Carmarthefiy  called  respectively  jn  fact  pro- 

-^^/ffrinand  Tyre  Yuchen^ov  Tyre  Christopher y  for  the  sum  secuted  by 
^>t6000/.;  and  that  Pentland  not  being  provided  with  tiiat  subsequently 
^wn,  nor  having  the  means  of  raising  it,  had  requested  "„  e,nei,t^' 

Fraser  with  the  no- 
minal Plain- 
ti^  that  all  proceedings  should  be  stayed  for  twelve  months ;  and  this  arrangement 
^embodied  in  an  order  made  upon  the  application  of  the  Defendant^  and  by 
content  of  the  nominal  Plaintiff,  but  without  the  concurrence  of  the  attorney. 
A  petition  was  afterwards  presented  by  the  attorney,  praying  that  the  order  might 
^  dischai^d  for  irregulanty,  and  that  the  attorney  might  be  at  liberty  to  pro- 
Rcate  the  suit  without  the  interference  of  the  nominal  Plaintiff:  Held,  that  no 
put  of  the  prayer  of  this  petition  could  be  granted. 

SewMe,  a  supplemental  bill  should  have  been  the  course  adopted,  instead  of  a 
petition. 
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18S7.       Frascr  to  raise  the  same  for  him,  to  enable  him  to  com- 
^^^^^^      plete  the  purchase,  which  would  be  of  great  advantage 
V.  to  liim  in  a  pecuniary  view,  which  Fraser  had  agreed  to 

ton!*'°'  ^^'  upon  having  the  repayment  thereof,  with  interest, 
secured  in  manner  after-mentioned,  and  had,  of  that 
date,  paid  down  to  the  sellers,  or  one  of  them,  500/.  of 
the  purchase-money ;  Pentland^  in  consideration  of  the 
premises,  agreed  with  Fraser^  his  heirs,  executors,  and 
administrators,  that  when  and  so  soon  as  the  estates  so 
purchased  should  have  been  conveyed  to  him,  he  would 
convey  or  assure  the  same  to  Fraser^  or  as  he  should 
direct,  to  be  held  by  him  on  the  trusts  and  for  the 
purposes,  and  under  and  subject  to  the  charges,  powers, 
provisoes,  and  agreements,  and  to  be  applied  as  in  and 
by  the  before  recited  instruments  had  been  declared, 
concerning  the  estates  and  property  thereby  conveyed 
or  intended  so  to  be,  or  such  of  them  as  should  be  then 
subsisting  or  capable  of  taking  effect 

By  an  indenture  of  release  and  assignment,  grounded 
on  a  lease  for  a  year,  and  bearing  date  in  a  subsequent 
part  of  the  year  1829,  Pentland  conveyed  and  assigned 
to  Fraser^  his  heirs,  executors,  and  administrators,  ac- 
cording to  the  nature  and  quality  thereof^  all  the  mes- 
suages, lands,  tenements,  hereditaments,  and  estate  and 
effects,  real  and  personal,  whereof  or  whereto  he  was 
seised,  possessed,  or  entitled,  or  at  any  time  thereafter 
should  or  might  become  entitled,  in  possession,  rever- 
sion, remainder,  or  otherwise  howsoever,  situate  and 
being  in  England  and  Wales ;  to  hold  unto  and  to  the 
use  of  Fraser^  his  heirs,  executors,  administrators,  and 
assigns,  upon  the  trusts  thereinafter  declared.  And  for 
better  enabling  Fraser^  his  heirs,  executors,  adminis- 
trators, and  assigns,  to  recover,  receive,  and  get  in  the 
said  messuages,  lands,  tenements,  hereditaments,  estate, 
and  effects,  Pentland  did  thereby  make,  constitute^  and 

irrevocably 
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irrevocably  appoint  Fraser^  his  heirs,  executors,  admin- 
istrators, and  assigns,  the  true  and  lawful  attorney  and 
attomies  of  him  {Pentland)^  in  his  {Pe7itlan(rs)  name, 
to  ask,  demand,  sue  for,  recover,  and  receive  of  and 
from  all  persons  to  whom  it  did,  should,  or  might 
belong,  to  pay  or  deliver  the  same,  the  said  messuages, 
lands,  tenements,  hereditaments,  estate,  and  effects,  and 
all  sums  of  money  to  arise  or  be  produced  by  sale, 
mortgage,  or  other  disposition  of,  or  otherwise  from  or 
on  account  of  the  same,  and  upon  receipt  thereof,  to 
give  sufficient  discharges  and  acquittances  for  the  same; 
and  upon  non-payment  thereof,  or  of  any  part  thereof,  to 
take,  commence,  exercise,  and  prosecute,  in  the  name  of 
him,  Pentlandj  his  heirs,  executors,  or  administrators, 
or  otherwise,  all  such  powers,  remedies,  actions,  suits, 
expedients,  and  means,  in  and  about  the  premises,  as 
he  {Pentlofid)  might  or  could  have  done,  in  case  the 
indenture  of  release  had  not  been  made ;  and  also  from 
time  to  time  to  nominate  one  or  more  attorney  or  at- 
tomies, agent  or  agents,  under  him  {Fraser),  his  heirs, 
executors,  administrators,  and  assigns,  for  all  or  any 
put  of  the  purposes  aforesaid,  he,  PentUmdj  thereby 
albwing,  ratifying,  and  confirming,  and  agreeing  and 
promising  to  allow,  ratify,  and  confirm,  all  and  what- 
CYer  Fraserj  his  heirs,  executors,  or  administrators, 
should  lawfully  do  or  cause  to  be  done  in  or  concerning 
die  premises,  by  virtue  of  the  indenture  of  release.   The 
deed  declared  that  all  the  property  was  released  and 
ftSBigned  upon  trust  that  Fraserj  his  heirs,  executors, 
md  administrators,  and  other  the  trustees  and  trustee 
for  the  time  being  of  the  trust  estate,  at  his  and  their 
proper  discretion  and  authority,  without  any  other  con- 
tent or  concurrence  of  Pentland^  his  heirs,  executors, 
or  administrators,  than  was  thereby  given  and  expressed, 
should  immediately,  or  at  any  subsequent  time,  sell  all 
the  property,  absolutely,  or  for  any  number  of  years,  or 

S  2  other 


18S7. 


Pemtland 
qcarring- 

TON, 


252 


CASES  IN  CHANCERY. 


18S7. 


Pentland 

V, 
QUARRZKG* 
TON. 


Other  estate  or  interest,  or  mortgage  the  same  in  fee, 
or  for  any  term  or  number  of  years,  and  afterwards  sell, 
either  subject  to  the  mortgages,  or  discharged  there- 
from ;  and  until  such  sale  upon  trust,  that  Fraser,  his 
heirs,  executors,  or  administrators,  should  enter  upon  the 
property,  and  take  the  rents  and  profits  for  the  purposes 
directed  or  referred  to  concerning  the  same.     And  it 
was  declared,  that  FrascTf  his  heirs,  executors,  and  ad- 
ministrators, and  other  the  trustees  or  trustee  for  the 
time  being  of  the  trust  estate,  should,  out  of  the  sums 
of  money  to  arise  from  the  sale  or  mortgage  of  the 
property,  or  from  the  rents  and  profits  thereof,  after 
payment  of  expenses,  pay  off  and  discharge  the  debts 
due  from  Peiitlandj  at  such  time  or  times,  and  in  such 
course,  order,  priority,  and  manner,  as  to  him  or  them 
should  seem  most  convenient,  and  should  pay  the  residue 
to  Pentland.     And  Pentland  covenanted  with  Frasa-j 
that  in  case  he  {Fraser)  or  any  other  trustees  or  trustee 
for  the  time  being,  should  be  desirous  to  resign  the 
trusts,  it  should  be  lawful  for  Fraser^  or  such  trustees  or 
trustee,  to  appoint  some  other  fit  person  or  persons  to 
be  a  trustee  or  trustees  in  his  or  their  stead ;  and  that 
then  the  trust  property  should  be  so   conveyed  and 
assigned,  as  legally  to  vest  it  in  the  continuing  or  only 
acting   trustees  or  trustee,  and  such  new  trustees  or 
trustee,  or  in  such  new  trustees  only,  as  the  case  might 
require ;  and  that  such  new  trustees  or  trustee  should 
tlienceforth  act  in  the  management  and  execution  of  the 
trusts,  in  the  same  or  like  manner  to  all  intents  and 
purposes,   and   be   vested   with  the  same  or  the  like 
powers  or  authorities,  as  well  to  give  receipts  and  other 
discharges,  as  in  all  other  respects  whatsoever,  as  if  he 
or  they   had  been  originally  appointed  a  trustee  or 
trustees. 


On 
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On  the  16th  of  May  1829,  Fraser,  as  trustee  under 
the  before-mentioned  deed,  instituted  the  present  suit,  in 
4e  name  of  Pentlandy  for  the  purpose  of  enforcing  a 
specific  performance  of  the  contract  for  purchase  of  the 
before-mentioned  estates  in  Carmarthaishire.     By  the 
decree  made  in  the  cause,  on  the  25th  of  June  1831,  it 
^2&  ordered  that  the  agreement  of  the  17th  of  March 
^829  (being  the  agreement  for  purchase)  should  be 
specifically   performed :    and   it  was    referred   to  the 
^Xaster  to  inquire  whether  a  good  title  could  be  made 
^o  the  estates  comprised  in  that  agreement,  and  whether 
&U  the  objections  taken,  by  the  Plaintiff,  to  the  title, 
except  the  claims  of  Mr.  Tanner  in  the  pleadings  men- 
tioned, had  been  waived  by  the   Plaintiff;  and  if  so, 
^^hen  they  were  waived;  and  further  directions  and  costs 
^'^ere  reserved. 


18S7. 
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By  indentures  of  lease  and  release,  dated  in  July  1831, 
Fraser^  by  virtue  of  the  power  given  to  him  by  the 
indenture  of  release  and  assignment  of  1829,  appointed 
I^aton  to  be  a  trustee  in  his  {Fraser^s)  stead,  and  con- 
veyed and  assigned  to  him,  his  heirs,  executors,  and 
^administrators,  all  the  messuages,  lands,  tenements,  and 
Viereditaments,  and  estate  and  effects,  real  and  personal, 
in  England  and  Wales^  which,  under  the  indenture  of 
release  and  assignment  of  1829,  were  vested  in  Fraser  ; 
to  hold  the  same  upon  the  trusts  of  that  indenture. 

Subsequently  to  the  execution  of  the  deeds  of  July 
1881,  Paton  carried  on  this  suit. 


In  pursuance  of  the  decree,  the  Master,  by  his  re- 
port dated    the    5th  of   Ncyoember    1832,    confirmed 
flbsolately  on  the  17th  oijune  1833,  stated  that  he  was 
of  opinion,  that  during   the  continuance  of  a  certain 
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demise  or  mortgage  to  John  Tanner^  a  good  title  could 
not  be  made  to  the  estates  comprised  in  the  agreement ; 
and  that  he  was  of  opinion  that  all  objections  taken  by 
the  Plaintiff  to  the  title,  except  the  claims  of  Tanner^ 
had  been  waived  by  the  Plaintiff  from  the  4th  of  May 
1829. 


By  the  order  on  further  directions,  dated  the  1 7th  of 
April  1884,  it  was  declared  that  the  agreement  for  sale 
ought  to  be  specifically  performed,  and  performance 
was  decreed  accordingly ;  and  it  was  ordered  that  the 
Defendant  Quarrington  should  pay  off  the  outstanding 
mortgage  due  to  Tanner ^  and  should  convey  the  estates 
to  the  Plaintiff,  or  to  whom  he  should  appoint. 

By  an  order  of  the  3d  of  November  1836,  it  was 
referred  to  the  Master  to  take  an  account  of  what  was 
due  from  the  Defendant  Quarrington  to  the  Plaintiff, 
pursuant  to  the  agreement  mentioned  in  the  order,  in 
respect  of  the  rents  and  profits  of  the  estate  purchased, 
and  that  the  amount  should  be  retained  in  paying  the 
purchase  money  :  and  a  reference  was  also  directed  as 
to  the  amount  of  the  purchase  money  and  interest. 

By  an  order  made  on  the  1 3th  o(  January  1837,  it  was 
ordered  that  the  Defendant  Qtiarringiofi  should,  within 
four  days,  bring  in  an  account  of  what  was  due  from 
him  to  the  Plaintiff,  pursuant  to  the  agreement  of  the 
17th  of  March  1829,  upon  oath,  or  in  default  thereof, 
that  the  serjeant  at  arms  should  apprehend  him.  This 
order,  though  duly  served,  was  not  complied  witli. 

On  the  26th  of  January  1887,  an  order  was  made  in 
this  cause,  by  the  Master  of  the  Rolls,  upon  the  mo- 
tion of  the  Defendant  Quarritigtonj  that  all  proceedings 

in 
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in.    Che  cause  should  be  suspended  for  twelve  calendar  1837. 

inontlis   from  the    7th    of    January    1837;  Pentland  ^^^^^ 

_  by  counsel,  and  consenting.     The  motion  was  v. 

de  in  pursuance  of  a  previous  arrangement  between  ^'''^^^^'^ 
F^^n/landand  Quarrington. 

Tlie  order  was  made  without  the  consent  or  privity 
oF  J^aton^  who  now  presented  a  petition,  praying  that  it . 
mi^ht  be  discharged  for  irregularity,  and  that  he  might 
be  at  liberty  to  conduct  the  suit  in  the  Plaintiff's 
{J^erUlaTuTs)  name,  and  that  the  Plaintiff  might  be 
restrained  from  obstructing  or  interfering  with  the 
petitioner  in  the  conduct  of  it. 

The  petition  was  supported  by  affidavits,  shewing  that 
Defendant  was,  at  the  date  of  the  last  mentioned  mo- 
^on^  and  had  long  been,  well  aware,  that  the  suit,  although 
^^stituted  and  prosecuted  in  the  name  of  the  Plaintiff, 
■*ad  in  fact  been  instituted  by  Fraser,  and  was  conducted 
^y  him  while  he  continued  to  be  a  trustee  of  the  before- 
^'^^ntioned  trust  deed,  and  by  Patoriy  from  the  time  at 
"^^ich  he  succeeded  Fraser  in  the  trust.    It  was,  indeed, 
Admitted,  in  the  affidavits  sworn  on  the  part  of  the  De- 
fendant QuarritigtoUf  in  opposition  to  the  petition,  that 
his  solicitor  had  been  frequently  informed  that  the  suit 
^as  conducted  by  Paion  as  the  trustee  of  Pentland. 

Sir  W.  Home  and  Mr.  Charles  Webster^  in  support  of 
tbe  petition,  contended  that  the  power  of  attorney,  con- 
Uooed  in  the  deed  of  1829,  gave  Fraser  a  complete  right 
to  institute  and  conduct  this  suit  in  PetUland^s  name, 
•odalso,  upon  his  own  retirement  from  the  trust,  to 
appoint  another  person,  who  should  have  the  same 
power  to  carry  on  the  suit  as  Fraser  himself  had  ;  and 
that  Paion^  having  been  duly  appointed  under  that  power, 
liad  now  a  full  right  to  prosecute  the  suit :  and  that  as  the 
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Defendant  well  knew  that  the  suit  was  conducted  by 
Paion,  and  was  substantially  his  suit,  although  instituted* 
by  virtue  of  the  power,  in  the  name  oiPentland^  no  order 
made  between  the  nominal  Plaintiff  and  the  Defendant 
could  be  regular,  without  Paton^s  concurrence. 


TTie  Lord  Chancellor. 

I  want  some  precedent  to  justify  me  in  carrying  into 
effect  the  trusts  of  that  deed  upon  petition.  It  is  a 
perfectly  new  equity.  The  only  suit  in  Court,  is  a  suit 
between  Pentland  and  the  party  with  whom  the  contract 
of  purchase  was  made.  Paitland  is  a  party  to  the 
arrangement,  for  effectuating  which  the  present  order 
has  been  made.  Your  case  is  against  him,  that  whereas 
he  has  authorised  you  to  carry  on  this  suit  in  his  name, 
he  has  entered  into  the  arrangement  in  question,  without 
your  concurrence.  If  I  were  to  make  such  an  order 
as  is  asked  by  this  petition,  I  should  be  giving  you  the 
right  of  carrying  on  the  suit  against  PeiUland;  I  should 
be  displacing  the  Plaintiff  on  the  record.  Your  equity 
is  against  him;  but  how  can  I  administer  that  equity 
without  another  suit  ?  I  am  not  questioning  your  right, 
out  the  means  of  enforcing  it.  Is  there  any  instance  of 
such  an  interference  on  the  part  of  the  Court  as  you 
now  ask? 

Sir  W.  Home. 

I  admit  that  I  have  never  seen  a  case  like  the  present; 
but  it  startles  one  to  think,  that  when  a  suit  has  been 
conducted  under  so  common  a  power  of  attorney  as  this, 
the  suit  can  be  paralysed,  even  after  decree,  by  a 
Defendant  who  knows  in  what  manner  it  has  been  all 
along  conducted.  However,  a  supplemental  bill  shall  be 
filed. 


The 
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The  Lord  Chancellor.  1837, 

It  appears  to  me  that  you  must  take  that  course;     Pentland 
assumuig  what  you  state  to  be  true.  O    ^    • 

Sir  W.  Home. 

The  petition  will  then  stapd  over,  and  be  intituled  in 
the  two  causes. 

The  Lord  Chancellor. 

The  parties  are  brought  here  upon  a  petition  which  I 
think  is  informal ;  and  the  only  thing  the  Court  can  do 
is  to  dismiss  it  with  costs.  I  only  dispose  of  it  on  the 
pomt  of  form. 

Petition  dismissed  with  costs. 


Mr.  Wigram    and    Mr.  Hindes   appeared    for  the 
Defendant  Quarrington. 

Mr.  Parker  appeared  for  Pentland. 
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Nov.  2.  The  ATTORNEY-GENERAL  v.  COOPER. 


The  irregular   FTIHIS  was   an  information   filed  by   the   Attomey- 
ofa  bill  is  not  General^   at  the   relation  of  Richard  Gibbs   and 


a  eround  iw  eight  other  persons,  against  the  corporation  of  Evesham^ 
the  file,  if  the  and  certain  private  individuals.  After  the  Defendants 
'^*to^td  t*^  ^^  ^^^  appeared,  it  was  discovered  by  the  town  agent  of  the 
the  state  in  relators  that  all  the  relators  except  Gibbs  were  members 
l^fore  thJ^  ^^  ^^  corporation ;  and  therefore  an  order  of  course  was 
amendment      obtained  at  the  Rolls,  on  the  petition  of  the  relators,  for 

vrBA  made  * 

but  if  in  '  amending  the  information ;  and  the  information  was  ac- 
effecting  such  cordingly  amended,  by  striking  out  the  names  of  all  the 
amendment,  a  relators  except  G/ii^.  The  Six-clerk,  however,  conceiving 

new  engross-  ^y^^^  g^^j^  ^^  amendment  was  irregular,  refused  to  enter 
ment  has  been  ^        ' 

made,  such  it  in  his  book ;  and  as  the  Defendants  refused  to  consent 

nTent^maTbe  ^^  ^^^  amendment,  a  special  application,  on  the  part  of  the 

ordered  to  be  relators,  was  made  to  the  Vice-Chancellor,  for  an  order 

file.  to  amend,  by  striking  out  the  names  of  all  the  relators 

An  appli-     except  Gibbs^  without  costs,  upon  amending:  the  Defend- 
cation,  by  a  n*  -  it. 

number  of       ants'   office-copies,    and   undertaking   to   give  security 

^^^an^h^for*!^^^^  '^^  payment  of  the  Defendants'  costs  to  the  present  time, 
ation,  to  strike  if  any  such  costs  should  be  awarded.  The  ground  of 
of  sevwal^of^*  this  application,  stated  in  the  notice  of  motion,  was,  that 
themselves,       the  relators  in  question  were  members  of  the  corporation, 

granted,  even    and  Defendants  in  the  suit 
though  the 
Defendants 

will  not  be  The  Vice-Chancellor  refused  this  motion  with  costs, 

prejudiced ; 
unless  it  ap- 
pears, either         At  the  same  time,  some  of  the  Defendants  brought  oa 

the  alteration  *  motion,  that  the  information  might  be  taken  off  the 
justice  will       file  for  irregularity,  with   costs,  and  that  the  relators 

or  that  the  '  might  pay  to  those  Defendants  their  costs  of  the  suit ; 
suit  cannot  be  ^^ 

so  conveni- 
ently prosecuted  if  the  alteration  be  not  made. 
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or  that  the  relators'  Clerk-in-court  might  be  directed 
forthwith  to  restore  the  record  to  its  original  form,  and 
that  the  relators  might  pay  the  costs  of  that  application. 
The  Vice-Chancellor  made  an  order  that  the  information 
should  be  taken  off  the  file,  for  irregularity,  with  costs, 
and  that  the  Defendants  who  moved  should  pay  the 
costs  of  the  appearance  of  the  other  Defendants,  and 
have  them  over  from  the  relators. 
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The 
Attorney- 
Gen  EBAL 

V. 

Coopia. 


Two  motions  were  now  made,  before  the  Lord 
Chancellor;  one,  to  discharge  the  order  of  the  Vice- 
Chancellor  for  taking  the  information  off  the  file ;  and 
the  other  for  leave  to  amend. 

Sir  Wi  Home  and  Mr.  Blunt  appeared  in  support  of 
both  motions,  and  stated  that  the  Attorney-General's 
consent  to  the  proposed  alteration  had  been  obtained. 

Mr.  Wigram  appeared  for  the  Defendants  who  obtained 
t&e  order  for  taking  the  information  off  the  file. 

Mr.  Wakefield^  for  the  corporation  of  Evesham. 

Mr.  James  Russellj  for  another  Defendant. 


The  Lord  Chancellor. 

In  this  case,  several  persons  being  named  as  relators, 
me  of  them  are  desirous  of  Withdrawing  their  names 
t>m  the  information,  and  an  order  to  amend  has  there- 
^'^re  been  obtained  at  the  Rolls,  under  which  an  amend- 
ment has  been  made,  by  striking  out  the  names  of  eight 
^at  of  nine  relators,  which  is  admitted  to  have  been  an 
irregular  amendment.  The  Defendants  then  gave  notice 
of  a  motion,  that  the  information  might  be  taken  off 
the  file,  or  that  the  record  might  be  restored  to  its 
its  original  form. 

The 
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18  37. 


The 
Attorney 
General 

Cooper. 


The  relators,  on  the  other  hand,  seek,  by  a  special 
order,  to  be  permitted  to  do  that  which,  by  an  irregular 
amendment  made  under  an  order  of  the  Court,  they  had 
already  done. 

I  will  first  dispose  of  the  point  which  I  have  first 
mentioned.   Assuming,  for  the  present  purpose,  that  the 
Court  should  be  of  opinion  that  no  proper  case  was 
made  for  the  amendment,  the  question  is,  whether  an 
irregular  or  improper  amendment  is  a  ground  for  taking 
a  bill  off  the  file.     No  case  has  been  cited  in  which  the 
Court  has  done  so;  and  it  would  be  contrary  to  all 
principle  that  it  should  be  so.     The  irregularity  is  cured 
by  restoring  the  record  to  the  state  in  which  it  was 
before  the  irregularity  was  committed.     Why  an  irre- 
gularity in  the  progress  of  the  cause  should  be  a  ground 
for  destroying  a  suit  altogether,  it  is  difiScult  to  imagine; 
and  no  authority  was  cited  in  support  of  such  a  proposi- 
tion.    Whenever  the  irregular  amendment  consists  in  a 
new  engrossment,  that  new  engrossment  may  be  taken 
off  the  file :  because  then  the  original  record  will  stand  in 
the   same   state  in  which  it  was   before   the  irregular 
amendment  was  made  ;  but  the  case  is  different  where 
the  amendment  is  made,  by  altering  the  original  record, 
and  the  alteration  can   be  expunged,    and  the  record 
thus  restored  to  its  original  state.     A  case  may  be  stated 
in  v/hich  the  manner  in  which  the  original  record  has 
been   altered   may  make   it  impossible  to  restore  the 
record  to  its  original  state ;  but,  where  the  amendment 
has  been  made  merely  by  striking  out  the  names  of  some 
of  the  co-plaintiffs  or  co-relators,  nothing  can  be  more 
simple  or  easy  for  the  Court  to  do  than  that  which  it 
would  be  consistent  with  principle  to  do,  viz.,  to  restore 
the  names  so  struck  out.     If  there  was  no  ground  for 
the  amendment  in  this  instance,  it  appears  to  me  that 
the  proper  order  would  be  to  undo  that  which  had 

been 
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been  improperly  done,  without  going  further.  Of 
course,  the  party  who  came  to  have  that  irregularity 
corrected  would  be  entitled  to  the  costs  of  the  application 
made  for  that  purpose. 

Then  I  am  to  consider  whether  there  is  ground  for 
the  application  made  by  the  relators,  that  they  may  have 
leave  to  strike  out  the  names  of  eight  of  themselves.     It 
cannot  be  justly  said,  that  all  that  the  relators  have  to 
establish  in  support  of  such  an  application  is,  that  the 
Defendants  will  not  be  prejudiced  by  such  an  alteration; 
^ey  must  shew  that  justice  will  not  be  done,  or  that 
the  suit  cannot  be  so  conveniently  prosecuted  unless  the 
alteration  is  made.     I  cannot  give  them  such  an  advan- 
tage as  they  ask,  and  permit  them  to  alter  the  record, 
merely  because  they  may  have  a  different  wish  at  one 
tiOQe  from  that  which  they  may  have  at  another  time, 
which  may  be  the  result  of  mere  caprice.     Nothing  has 
"een  said  to  shew  that  there  is  the  least  necessity  for 
this  alteration,  beyond  a  mere  matter  of  feeling,  that  as 
the  persons  in  question  are  members  of  the  corporation, 
they  do  not  wish  to  be  relators  in  a  suit  against  the 
corporation.     That  is   no  ground  for   the   alteration. 
They  may  act  upon  that  feeling,  if  they  think  fit,  by 
taking  the  course  which  has  been  mentioned  at  the  bar ; 
i^undy,  by  procuring  the  dismissal  of  this  information ; 
sod  then  another  might  be  filed,  the  next  day,  at  the 
Tdatk)n  of  the  other  relator  only;  but  I  cannot  give  the 
ttsistance  of  this  Court  for  that  purpose  by  means  of  a 
ipedal  order,  unless  I  consider  that  justice  requires  that 
tbe  alteration   should  be  made*      I  do  not  raise  any 
question  as  to  the  power  or  jurisdiction  of  the  Court, 
to  give  liberty  to  make  such  an  amendment  as  is  desired ; 
bat  DO  &cts  have  been  brought  before  me  to  justify  me 
10  giving  that  liberty.     I  think,  that  if  the  application 
to  amend  bad  been  originally  made  before  me,  I  should 

have 


1837. 


The 
Attorney- 
General 

V. 

Cooper. 
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Attorney- 
General 

V, 

Cooper. 


have . refused  it;  and  that,  upon  the  other  motion^  I 
should  have  ordered  the  record  to  be  restored  to  the 
state  in  which  it  was  before  the  amendment  was  made. 


The  appeal  motion  for  leave  to  amend  was  refused 
with  costs;  and  the  order  of  the  Vice-Chancellor  for 
taking  the  information  off  the  file  was  varied,  by  direct- 
ing that  the  record  should  be  restored  to  its  previous 
state,  but  without  any  costs  of  the  appeal  on  either  side ; 
the  Defendants  retaining  the  costs  of  their  motion  before 
tlie  Vice-Chancellor. 


April  1 2. 
Jbec.  3. 

In  the  ap- 
pointment 
(under  the 
Municipal 
Corporations 
Regulation 
Act,)  of  trus- 
tees of  pro- 


In  the  Matter  of  the  LUDLOW  Charities. 

rWlHE  Lord  Chancellor  delivered  judgment  in 
-^    this  case,  in  the  following  terms :  — 


Eerty  lately 
i' 


This  was  a  petition  by  several  persons,  describing 
themselves  as  late  members  of  the  corporation  of  Lud' 
low,  objecting  to  nine  persons,  out  of  seventeen,  ap- 

eld  by  a  cor«  pointed  by  the  Master  to  be  trustees  of  the  charity 
poration  upon   '  .  ,  •^ 

charitable         estates,  in  consequence  of  the  provisions  of  the  Muni- 

who^aren^em!  ^^P^'    Corporations    Reform    Act:   the  only  objection 
bers  of  the        against  six  being,  that  they  are  members  of  the  corpora- 
tion, and  against  two,  that  they  are  officers  of  the  cor- 
poration ;  the  petition  praying,  that  it  may  be  declared 

that 

corporation 

may  have  formerly  set  up  a  claim  to  the  property  in  opposition  to  the  charity. 

A  person's  name  had  been  submitted  to  the  Master  as  a  new  trustee,  and  he  had 
been  approved  by  the  Master,  but  without  any  affidavit  of  his  respectability.  Such 
an  affidavit  was  afterwards  produced  to  the  Lord  Chancellor,  and  no  objection  to 
his  respectability  was  made : 

Held,  that  there  was  no  ground  for  referring  the  question  of  his  appointment 
back  to  the  Master. 


new  corpora- 
tion are  not 
ineligible  as 
trustees,  even 
atthougn  the 
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that  the   corporation    of  Ludlcru)  having  an   interest        1837. 

directly  at  variance  with  the  interests  of  the  charities,  ,  ^*^"X^^ 
•^  In  the  Matter 

the  members  of  such  corporation  ought  not  to  be  ap-  of 

pointed  trustees  of  the  charity  estates :  and  the  objection  charitiM  ^ 
to  the  ninth,  Mr.  Nightingale^  being,  that  his  name 
mras  introduced  into  the  Master's  report,  without  any 
notice  being  given  to  the  petitioners  or  their  solicitors, 
and  without  any  affidavit  of  his  respectability ;  but,  at 
the  bar,  bis  respectability  was  not  disputed.    The  trusts 

of  tfae  charity  property,  as  stated  in  the  petition,  are,  1st. 

To  support  a  grammar  school ;  2nd.  To  make  certain 

allowances  to  a  certain  number  of  poor ;  Srd.  To  provide 

a  preacher  and  assistant  to  the  rector,  (a) 

There  does  not  appear  to  be  anything  in  the  nature 
of  these  trusts,  which  can  create  an  interest  in  the  cor- 
pot^tion,  at  variance  with  the  interests  of  the  charities. 
^^  the  contrary,  the  trusts,  are  all  for  the  benefit  of  the 
^habitants  of  the  town ;  and,  as  the  members  of  the 
^^^Twration,  as  now  constituted,  may  well  be  supposed  to 
'^I^  resent  the  inhabitants,  the  interests  of  the  corpora- 
"^^^  and  of  the  charities  can  hardly  be  supposed  to  be 
^^      any  degree  at  variance :  and  it  is  to  be  recollected, 
"^.t  the  corporation  had  been  trustees  of  these  charities, 
•^  least  from  the  time  of  the  charter  of  Edward  VI.    It 
1^  however,  said,  that  the  corporation  have  contended 
^*^^  part  of  the  property  belongs  to  the  corporation, 
^^  is  applicable  to  corporate  purposes ;  and  to  this 
^uum  may,  I  presume,  be  referred  the  contest  which 
^ceiDs  to  have  existed,  during  the  spring  of  1836,  for 
the  possession  of  the  property,  and  the  documents  be- 
longing to  it 

Whatever 

(c)  It  did  not  distinctly  ap-  and  assistant  to  the  rector,  were 
petr  from  the  papers  in  the  case,  held,  or  mtendcd  to  be  held,  by 
whether  these  offices  of  preacher     one  and  the  same  person. 
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1837.  Whatever  may  have  been  the  grounds  of  this  claim, 

In^^Matter  ^^^  ^^^  members  of  the  corporation,  appointed  trustees 
of  by  the  Master,  being  willing  to  accept  the  trusts  of  this 

Charities,  property,  as  charity  property,  cannot  hereafter  set  up  any 
title  inconsistent  with  such  trusts.  Indeed,  the  corpora- 
tion property  being  now  wholly  applicable  to  the  public 
purposes  of  the  town,  the  individual  members  of  the 
corporation  have  no  greater  interest  in  contending  that 
the  property  in  question  is  corporation  property,  than 
any  other  inhabitant  in  the  town;  and  to  exclude 
individual  members  of  the  corporation  upon  this  ground, 
would  be  to  establish  a  principle  which  would  lead  to 
the  exclusion  of  all  inhabitants,  and  would  probably 
apply  to  the  persons  proposed  by  the  petitioners ;  aud 
it  is  to  be  considered,  that  if  I  were  to  hold  the  objection 
valid,  and  appoint  persons  to  be  trustees  who  are  not 
now  members  of  the  corporation,  I  should  be  declaring 
that  if,  at  any  future  time,  they  should  be  elected  mem- 
bers of  the  corporation,  they  ought  to  cease  to  be  trus- 
tees, which  would  be  most  inconvenient,  and  would 
exclude  all  those  from  the  trust  who  most  enjoy  the 
good  opinion  and  confidence  of  the  inhabitants.  I  can- 
not, therefore^  think  that  this  objection  ought  to  have 
prevailed  with  the  Master. 

As  to  Mr.  Nightingale^  it  appears  that  there  was  some 
omission,  his  name  not  having  been  included  in  the 
affidavits  which  deposed  to  the  respectability  of  the 
other  persons  proposed ;  and  no  affidavit  having  been 
required  as  to  him,  before  his  appointment.  This  omis* 
sipn  has  now  been  supplied.  It  is,  however,  said,  that 
due  and  regular  notice  was  not  given  of  his  name  being 
introduced  into  the  Master's  report.  If  any  substantial 
objection  had  now  been  brought  forward  against  Mr. 
Nightingale^  the  circumstance  stated  might  certainly 
explain  why  such  objection  had  not  been  raised  before 

the 
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2if aster,  and  excuse  the  omission;  but,  as  all  objection        1837. 

the  respectability  of  Mr.  Nightingale  is  disclaimed,  ,  ^"^T^^^^ 
JM  I.'  u.|./  .  J  J  1.  *   In  the  Matter 

d  his  respectability  is  now  deposed  to,  sp  that  no  ques-  of 

remains  as  to  his  being  an  unobjectionable  trustee,      charw'^^^ 

cannot  be  supposed  that  I  shall  refer  the  question  of 

k  is  appointment  back  to  the  Master,  because  there  may 

been  some  want  of  due  notice  of  his  name  having 

ri  adopted.     It  is  proper,  however,  to  see  how  the 

t^cts  stand. 

It  appears  that,  on  the  28th  of  January  18S7,  the 
tr  was  attended  upon  the  state  of  facts  and  proposal 
tbe  town  council,  when  the  Master  was  informed  that 
r.  Baugkf  who  had  been  approved  of  by  the  Master, 
d^cslined  to  act,  whereupon  the  name  of  Mr.  Nightingale 
'^^ks  substituted  for  his,  in  the  list  approved  by  the 
^^aster.     Mr.  Baines,  the  solicitor  for  the  petition,  was 
served  with   the  warrant  for  this  attendance;   but  it 
^oes  not  appear  that  he  was  present.     On  the  11th  of 
-^ArMfliy,  however,  Mr.  Partes  (a)  and  Mr.  Baines  went 
over  together  the  draft  of  the  report,  and  not  only  was 
^r«  Nightingales  name  then  in  the  report,  but  Mr. 
^ines  admits  that  he  observed  that  it  was  there;  and 
sotxie  observations  passed  respecting  it;  and  on  that  1 1th 
of  J'ebruaryj  the  Master  invited  either  party  to  state  to 
him  any  incorrectness  in  his  report,  before  the  return 
day  of  the  warrant  for  signing  the  report.     No  objec- 
tion was  made ;  and  the  report  was  signed  on  the  1 6th 
o^  February. 

I  find  then,  that  of  the  nine  persons  appointed  by  the 
Master,  and  objected  to  by  this  petition,  no  objection  to 
tbe  respectability  of  any  one  is  stated ;  and,  considering 
that  I  cannot  admit  an  objection,  under  the  circum- 
stances, 

(a)  The  suUcitor  for  the  corporation  of  Ludlow. 

Voulll.    '  T 
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1 837.        stancesi  resting  solely  upon  the  fact  of  some  of  them  being 
IntheMatter  "^^"^be'^s  of  the  corporalion,  and  finding  that  there  are 
of  seven  or  eight  of  those  appointed  who  are  not  members 

Charities.  ®^  ^®  corporation,  and  who  will  therefore  be  able  to 
prevent  any  evil  which  might  possibly  arise  from  tlie 
alleged  adverse  claims  to  the  property — but  which  evil  I 
see  no  reason  to  apprehend  —  I  do  not  find  any  ground 
upon  which,  following  the  principle  upon  which  this 
Court  always  acts  in  such  cases,  I  can  withhold  my  con- 
firmation of  the  Master's  report ;  and  as  neither  the 
respondents  personally,  nor  the  charity  funds,  ought  to 
bear  the  expense  of  this  petition,  I  cannot  do  otherwise 
than  dismiss  it  with  costs. 

Sir  C.  fVetkerellf  Mr.  Wigraniy  Mr.  Bomilb/f  and  Mr. 
James  Parker,  appeared  as  counsel  for  the  difierent 
parties. 


1858. 
t*eb,  24.  88. 


In  the  Matter  of  ISAAC  WOOD,  a  Lunatic 

And  in  the  Matter  of  the  Act  for  the  Abolition  of  Fines 

and  Recoveries. 

TfOBERT  RANDES  WOOD,  by  his  will,  dated  the 

-^•^   11th  of  ^P*'^  1801,  devised  all  his  real  estates, 

situate  within  the  bail  of  Lincoln^  and  in  the  county  of 

Lincoln,    both   freehold  and  copyhold,  to  his  brother 

Isaac  Wood,  and  the  heirs  of  his  body  lawfully  to  be 

begotten :   And  for  default  of  such  issue,  he  devised 

the 
ment  in  the 
place  of  a  lunatic,  when  the  lunatic  is  tenant  in  tail  in  possession. 

SemUe^  that  where  a  lunatic  has  a  particular  estate,  in  respect  of  which  the  Lord 
Chancellor  is  protector  of  the  settlement,  and  has  also  the  remainder  or  reversion 
in  fee,  subject  only  to  an  intervening  estate  tail,  his  Lordship  will. not  concur  iu 
any  deed  for  tMurring  the  estate  tail. 


Under  the 
act  5  & 
4  fr.4.  C.74. 
for  the  Aboli* 
tion  of  Fines 
and  Reco- 
veries, the 
Lord  Chan* 
cellor  is  not 
the  protector 
of  the  settle- 
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tfs^e  same  as  follows;   viz.,  one  moiety  to  his  cousin        1838. 

\arety  wife  of  Thomas  Foster^  and  the  heirs  of  her  jn^^heMattcr 
lawfully  to  be  begotten;  and  for  default  of  such  ofWooD» 
unto  his  cousin  Elizabeth  ClarJc^  wife  of  John 
Clarkj  and  the  heirs  of  her  body  lawfully  begotten, 
OBT*  thereafter  to  be  begotten ;  and  in  default  of  such 
is^^K  vie,  to  his  own  right  heirs  for  ever :  And  the  other 
i^iety  he  devised  to  Blizaheth  Clark,  and  the  heirs  of 
v  body  lawfully  begotten,  or  thereafter  to  be  begotten ; 
d  for  default  of  such  issue,  to  Margaret  Foster^  and 
ttm.^  heirs  of  her  body  lawfully  to  be  begotten;  and, 
l^"**  default  of  such  issue,  to  his  own  right  heirs  for  ever  t 
-^Kid  the  testator  devised  to  WiUiam  Pearson  and  WiU 
f^^^^n  HaUifaXj  their  heirs,  executors,  administrators, 
Q^^d  assigns,  all  his  leasehold  hereditaments  situate  in 
^^iewport  in  the  city  of  Lincoln^  and  in  the  fields  adjoin- 

• 

^^^S  thereto,  then  held  by  lease  for  three  lives  from  the 

I^*"^bend  of  St.  Johris  in  Lincoln ;  and  also  all  his  lease«» 

^old  hereditaments  situate  in  the  bail  of  Lincoln^  and  in 

^*^^  city  of  Lincoln^  in  trust  for  such  person  and  per- 

^^^^s,  and  for  such  estates  and  interests,  and  in  such 

^^^^nner  and  form  as  therein-before  expressed,  limited, 

•-T^d  declared   concerning  the  before  devised  freehold 

^^al  estate,  or  as  near  thereto  as  might  be,  and  the 

^^^^ture  of  the  several  leasehold  estates  would  admit  of, 

^  the  end  that  the  same  might  be  held  and  enjoyed, 

^^  go  along  with  the  freehold  estates,  so  long  as  might 

^  and  the  laws  of  England  would  permit 

The  testator  died  in  the  year  1811,  leaving  Isaac 
Wood  his  heir  at  law  and  customary  heir,  and  leaving 
Margaret  Foster  and  Elizabeth  Clark  surviving  him. 

In  the  meantime,  a  commission  of  lunacy  had  issued 
against  Isaac  Wood ;  and,  by  an  inquisition,  dated  the 
26th  of  January  1801,  he  had  been  declared  to  be  a 
person  of  unsound  mind. 

T  2  Margaret 
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1838.  Margaret  Foster  died  on  the  2d  of  February  1832, 

I  ^^T^Matter  ^*^^"^  having  ever  had  any  issue, 
of  Wood. 

A  petition  was  now  presented  by  J*  D.  Clark  and 

Elizabeth  his  wife,  stating  that  the  petitioner,  Elizabeth 
Clarkf  was  desirous,  with  the  concurrence  of  her  hus- 
band, to  bar  her  estate  tail  in  remainder,  and  to  limit  the 
estates  to  herself,  in  fee-simple,  in  remainder,  expectant 
on  the  decease  and  failure  of  issue  of  Isaac  Wood;  and 
praying  that  the  Lord  Chancellor,  as  the  protector  of 
the  settlement  under  the  act  for  the  Abolition  of  lines 
and  Recoveries,  would  consent  to  the  barring  of  the 
estate  tail  in  remainder  of  the  petitioner  Elizabeik  Clarkj 
with  the  concurrence  of  her  husband,  by  such  deed  or 
deeds  as  might  be  considered  necessary  and  proper  to 
be  executed,  acknowledged,  and  enrolled,  for  the  pur- 
pose of  barring  such  entail,  and  the  remainders  over,  and 
limiting  the  same  estates  to  the  petitioner,  Elizabeth 
Clarkf  in  remainder  in  fee. 

An  affidavit  filed  in  support  of  the  petition  stated, 
that  the  lunatic  was  now  of  the  age  of  sixty*four  years 
and  upwards,  and  had  never  been  married. 

Mr.  Wigram  and  Mr.  Youngey  in  support  of  the  peti- 
tion, stated,  that  it  was  not  the  desire  of  the  petitioners 
to  affect  the  lunatic's  interests  in  any  possible  way ;  bat  ^  ^ 
merely  to  provide  against  the  contingency  of  the  peti- 
tioner, Elizabeth  Clark's  dying  in  the  lifetime  of  the 
lunatic,  {a)  The  petitioners  were  willing  to  adopt  any 
mode  of  preserving  all  the  rights  of  the  lunatic  which 
the  Court  might  suggest  The  only  object  was,  to  obtain 
the  concurrence  of  the  Lord  Chancellor,  as  protector  of 

the 

(a)  It  was  stated  at  the  bar,      if  dement  Wood^  who  went  to 
that  Mrs.  Clark  was  older  than      America  many  years  ago,  and 
the  lunatic,  and  had  no  issue;      had  not  since  been  heard  oC^ 
and  that  the  Master  had  found      were  dead, 
that  she  was  his  heiress  at  law^ 
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the  settlement,  in  an  act  in  which  there  could  be  no        1838. 

doubt  that  the  lunatic,  if  sane,   would  concur;    and  r  ^^C^ 
.  .  '  /  In  the  Matter 

therefore  this  was  just  that  sort  of  case  in  which  the     of  Wood. 
legislature  contemplated  that  his  Lordship'3  jurisdiction 
might  be  beneficially  exercised. 


The  Lord  CnANCELLOit.  Feb,  ss. 

This  is  an  application  to  me  as  protector  of  a  setde- 
nient.    As  the  property  is  now  setded,  it  is  vested  in 
the  lunatic  as  tenant  in  tail,  with  an  intermediate  limit- 
ation to  the  petitioner,  in  tail,  with  the  ultimate  fee  in 
the  lunatic.     I  am  asked,  under  the  authority  of  the 
M  of  parliament,  to  consent  to  a  deed  having  the  effect 
of  a  recovery,  the  object  of  which  is  (in  the  event  of  the 
lunatic  not  recovering,  and  barring  his  estate  tail  and  the 
remainders  over)  to  give  the  fee  to  another  person  who 
^tes  herself  to  be  a  near  relation  of  the  lunatic. 

A  fiital  objection  to  this  application  is,  that  the  case 

* 

IS  Hot  within  the  act  of  parliament  at  all.  I  am  not  pro- 
jector of  the  settlement  within  the  act  of  parliament 
Upon  a  petition  in  The  Matter  of  Blewitt  (a).  Lord 
"^'^^hcm  first,  and  afterwards  Lord  Lyndhurst,  held 
"^t  such  a  case  was  not  within  the  act. 

If}  however,  I  had  the  power  which  I  am  asked  to 
^^^dse^  it  i^pears  to  me  that  I  should  not  be  justified 
in  80  dealing  with  the  lunatic's  property.  He  has  the 
^We  interest  in  the  estate  except  the  intermediate  in- 
terest vested  in  the  female  petitioner ;  and  if  that  should 
^^>  during  his  life,  he  will  have  the  absolute  interest 

If  I  had  the  discretion,  I  certainly  should  not  exercise 
A;  bat  I  think  I  have  not 

(a)  J  Mylne  4*  Kcen^  250. 
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18.76*. 
Nov,  16.  18. 

1837. 
August  50. 

A.  being  te- 
nant for  life, 
with  re- 
mainder to 
his  sons  in  taiJ, 
with  re- 
mainder to 


WHATFORD  v.  MOORE,  {a) 

JTILIZABETH  HARTNOLL,  by  her  wUl,  dated 
JL!J  the  9th  of  August  1733,  devised  the  capital 
messuage  and  manor  of  Cadeleigh  to  trustees,  in  trust, 

as 

it 


become  necessary  to  state 
here;  and,  under  these  circum- 
stances, it  has  been  thought  most 
convenient  that  a  statement  of 
all  the  facts,  complete  in  itself, 
should  appear  in  the  present 
report. 


(a)  This  case  is  reported  on 
the  hearing  before  the  Vice- 
his  daughters  Chancellor,  in  "j  Sim,  p.  574.; 
in  tail,  and  j^  ^^  ^^  ^^^.j  chancellor  in 
having  only  , .  .  , 
one  daughter,   J^"  judgment  adverts  to  a  part 

who  was  under  of  the  principal  deed,  which  is 

age,  and  about  not  stated  in  that  report,  it  has 
to  be  married, 

by  a  deed,  executed  on  the  occasion  of  the  marriage,  conveyed  his  life  estate  to 
trustees,  upon  trust,  as  to  part,  for  the  wife,  during  the  joint  lives  of  herself  and 
her  husband,  for  her  separate  use,  with  remainder  upon  trust  for  her  husband ;  and 
as  to  the  other  part,  upon  trust  for  the  husband,  for  the  joint  lives  of  himself  and 
his  wife,  with  remainder  upon  trust  for  the  wife ;  and  in  case  the  husband  and  wife 
should  both  happen  to  die  in  his  lifetime,  and  there  should  be  any  child  or  children 
of  their  two  bodies  at  the  death  of  the  survivor  of  them,  upon  trust  for  all  and 
every  such  child  and  children,  in  Fuch  shares  and  manner  as  the  husband  and  wife 
should  appoint,  and,  in  default  of  appointment,  equally;  and  in  case  there  should 
be  no  such  child  or  children  of  the  husband  b^  the  wife,  or  there  being  such,  all 
of  them  should  happen  to  die  in  the  lifetime  ot  y|.,  upon  trust  for  such  persons  as 
the  wife  should  appoint ;  and  in  default  of  appointment,  for  the  survivor  of  husband 
and  wife,  and  the  heirs  and  assigns  of  such  survivor,  during  the  remainder  of  the 
life  of  A. 

It  was  bv  the  same  deed  provided,  that  when  the  wife  attained  her  full  age,  a 
recovery  snould  be  suffered,  which  should  enure  to  the  use  of  trustees  during  the 
life  of  i4.,  upon  the  several  trusts  before  mentioned ;  and  after  his  death,  and  for 
want  of  issue  male  of  his  body,  as  to  part,  to  the  use  of  trustees,  in  trust  for  the 
wife  for  life,  for  her  separate  use,  with  remainder  to  the  use  of  the  husband  foi 
life ;  and  as  to  the  other  part,  to  the  use  of  the  husband  for  life ;  and  in  case 
wife  survived  him,  then,  as  to  the  whole  of  the  property,  to  the  use  of  the  wife  f< 
life,  with  remainder  to  the  use  of  trustees,  during  the  sevend  lives  of  husband 
wife,  to  preserve  contingent  remainders,  with  remainder  to  trustees  for  too  ^ 
thence  next  ensuing,  with  remainder  to  such  son  of  the  marriage  as  husband 
wife  should  appoint,  in  tail,  with  remainder  to  the  use  of  the  firsthand  other  sons  ol 
the  marriage,  successively,  in  tail,  with  remainder  to  the  use  of  the  daughters  of  th 
marriage,  as  tenants  in  common  in  tail,  with  remainders  over.  It  was  declarvc 
that  the  trustees  of  the  500  years  term  should  stand  possessed  thereof  in  case  th 
husband  should  happen  to  die,  leaving  issue  by  the  wife,  an  eldest  or  only  son,  wh 
should  live  to  attain  twent^one,  or  die  before  and  leave  such  issue,  and  one 
more  younger  son  and  sons,  and  daughter  and  daughters,  or  daughter  or  dau^ht 
only  of  the  marriage,  upon  trust,  that  the  trustees  should,  after  the  several  deati 
of  the  husband  and  wile  and  the  commencement  of  the  term,  but  not  before 
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**  to  a  moiety  thereof,  (except  three  tenements  par-       18 36. 
ticularly  mentioned,  for  certain  estates,)  to  the  use  of    ^JjT"^^^^^^ 
JoJn  Hartncll  for  life,  with  remainder  to  trustees  to  v, 

preserve  contingent  remainders,  with  remainder  to  his       Moohe. 
first  and  other  sons  in  tail  male,  with  remainder  to  his  ^^^*  unXew 
rfaoghter  and  daughters  in  tail,  with  remainder  over;  and  should  by 
«s  to  the  other  moiety,  (except  as  before  mentioned,)  to  J^f  JJ^-^hJI^'' 
-E/izaheth  Pierce  for  ninety-nine  years,  if  she  should  so  prejudice  to 
/oTiglive,  with  remainder  to  John  HartnoU  for  life,  with  a^dTn^^te 
'■'Siaoainder  to  trustees  to  preserve  contingent  remainders,  of  the  wife, 

w^^th  the  like  remainders  over  as  of  the  other  moiety.        portion  or  per* 

tions  of  the 
^    ,  daughter  and 

^y  mdentures  of  lease  and  release,  dated  the  ISth  daughters, 

»»cl  Uth  of  September  1763,  reciting  (amongst  other  "{J||/3^^ 

^^ngs)  that  a  marriage  had  been  agreed  upon  between  children  of 

«FoAi  RusseU  Moore  and  Elizabeth  HartnoUy  spinster,  only  IhL^TbdjJf^ 

cliild  of  John  Hartnoll,  it  was  witnessed  that  John  Hart"  then  an  elder 

wofl  granted  and  released  to  Richard  Bltmdell  and  Wil-  or  the  heirs 

Mom  Mooref  their  heirs  and  assigns,  the  manor  of  Cade*  oj  the  body 

^^gii  and  all  messuages,  lands,  and  hereditaments  be-  then  living, 

longing  thereto,  and  the  capital  messuage,  farm,  and  ^J^^^^ 

demesne  lands  of  Cadeleigh,  and  the  advowson  of  the  thereinafter 

'^fictory  of  Cadeleighy  and  all  the  other  hereditaments  given  ^^  if  only* 

to  John  Hartnollj  in  possession,  reversion,  remainder,  one  such 

or  expectancy,  by  the  will  of  Elizabeth  HartnoU  the  tes-  2000/^  if  two| 

^ix ;  to  hold  to  the  use  otJohn  HartnoU  until  the  in-  ^o^-»  ""^  »^ 
J    J  1        1  .        n  three  or  more, 

*^aed  marriage  (subject  to  the  claim  of  Caleb  Pierce^  4000/.,  for  the 

and  portions  of 
.  such  younger 

^<lreo,  share  and  share  alike,  and  to  survive  to  the  survivors  and  survivor  of  them, 
°^  H>  as  such  two  surviving  younger  children  should  have  no  more  raised  than 
^^^•,  nor  any  one  such  surviving  child  any  more  than  SOOO/.;  to  be  paid  to 
^*>gbters  at  the  age  of  eighteen  years  or  days  of  marriage,  which  should  first  happen, 
"J^  the  deaths  of  the  husband  and  wife,  otherwise  within  three  months  next  after 
^  death  of  the  survivor  of  them ;  and  to  be  paid  to  sons  at  twenty-one,  or  sooner, 
if  the  trustees  should,  after  the  several  deaths  of  the  husband  and  wife,  in  their 
discretion  judge  necessary. 

There  was  issue  of  the  marriage,  one  son  and  three  daughters,  all  of  whom  sur- 
vived both  parents,  except  one  daughter,  who  died  in  the  lifetime  of  both,  after 
sbe  had  attained  eighteen  and  been  married :  Held,  that  such  daughter  did  not 
become  entitled  to  any  portion. 
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and  the  said  Elizabeth  Pierce  his  wife,  in  a  moiety  of  the 
same  premises  for  the  residue  of  the  term  of  ninety-nine 
years,  if  she  should  so  long  live,  under  the  will  of  JB^i- 
zabeth  HarinoU  the  testatrix),  with  remainder  to  the  use 
of  Blundell  and  W.  Moore^  their  heirs  and  assigns,  during 
the  life  of  John  HartnoUj  subject  as  aforesaid,  upon  trust, 
and  to  the  intent  that  they  might  be  seized  thereof,  and 
be  thereby  enabled  to  make  such  conveyances  as  should 
be  necessary  for  carrying  into  execution  a  certain  decree 
of  the  Court  of  Chancery,  made  in  a  specialty  creditors* 
suit  for  administering  the  estate  of  Elizabeth  HartnoU; 
and   subject  as  aforesaid,   as  to  the  messuage,  farm, 
and  demesne  lands  of  Cadeleigh,  upon  trust  that  Bluti" 
dell  and  tV.  Moore  and  their  heirs,  should,  during  the 
joint  lives  of  John  Hartnoll  and  Elizabeth  his  daughter, 
receive  the   rents,   subject  to  the   right  of  Elizabeth 
Pierce^  and,  after  payment  of  a  certain  annual  sum  of 
47/.  to  one  Darley  for  a  certain  time,  pay  such  rents 
into  the  proper  hands  of  Elizabeth  Hartnoll^  for  so  long 
time  as   she  and  John  Russell  Moore  should  jointly 
happen  to  live,  for  her  separate  use ;  but  in  case  <7.  IL 
Moore  should  happen  to  survive  Elizabeth  HartnoU^  and 
John  HartnoU  her  father  should  be  then  living,  upon 
trust  for  John  Russell  Moore  during  the  joint  natural 
lives  of  him  and  John  HartnoU:  And  as  to  the  manor 
and  residue  of  the  messuages  and  hereditaments  before 
released,  to  the  use  of  Blundell  and  Moore  and  their 
heirs,  during  the  joint  lives  of  Hartnoll  and  Darley^  upon 
trust,  to  pay  41/.  45.  per  annum  to  Darley^  and,  subject 
thereto,  upon  trust  for  J.  R.  Moore  and  his  assigns, 
during  the  joint  lives  of  him  and  John  Hartnoll^  subject 
to  the  right  and  claim  of  Elizabeth  Pierce^  and  otherwise 
as   aforesaid;    and  in  case  Elizabeth   HartnoU  should 
happen  to  survive  J.  R.  Moore^  and  John  HartnoU  her 
father  should  be  then  living,  upon  trust  for  Elizabeth 
HartnoU  and  her  assigns,  during  the  joint  natural  lives 

of 
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herself  and  her  father:    And  in  case  J.  JR.  Moore        18S6. 
J  Elizabeth  HartnoU  should  both  happen  to  die  in     ^TT"^^^^^ 
e  lifetime  of  John  HartnoU^  and  there  should  be  any  v. 

ild  or  children  of  their  two  bodies  at  the  death  of  the       -woobe. 
rrivor  of  them,  upon  trust  and  for  the  benefit  of  all 
d  every  such  child  and  children,  in  such  parts,  shares, 
d  proportions,  and  in  such  manner  as  J.  R.  Moore 
d   Elizabeth   HartnoU  should,  by  deed   or  writing, 
int ;  and  in  default  of  such  appointment,  upon  trust 
r  all  and  every  such  child  and  children,  share  and 
are  alike,  if  more  than  one,  and  if  but  one,  then  solely 
r  such  only  child  :  And  in  case  there  should  be  no  such 
Kiild  or  children  of  J.  R.  Moore  by  Elizabeth  HartnoU^  or 
ere  being  such,  all  of  them  should  happen  to  die  in  the 
fedme  of  John  HartnoU,  upon  trust  for  such  persons 
Elizabeth  HartnoU  should,  notwithstanding  her  cover- 
by  will,  appoint;  and  for  want  of  such  appointment, 
poo  trust  for  the  survivor  of  J.  R.  Moore  and  Eliza- 
HartnoU,  and  the  heirs  and  assigns  of  such  survivor, 
uriDg  the  then  remainder  of  the  estate  and  interest 
liereby  granted  for  the  natural  life  of  John  HartnolL 

• 

It  was  further  witnessed,  that  it  was  declared  and 
between  John  HartnoU  and  Elizabeth  HartnoU 
lis  daughter,  and  John  Russell  Moore,  that  when  and  as 
as  Elizabeth  HartnoU  should  attain  her  age  of 
twenty-one  years,  which  she  would  attain  about  the 
'^SOth  of  Nooember  1764,  or  within  six  calendar  months 
^niext  after  her  attaining  such  her  age,  John  HartnoU, 
John  BusseU  Moore,  and  Elizabeth  HartnoU,  and  Richard 
BbmdeU  and  William  Moore,  and  all  other  proper  par- 
ties should  do  all  necessary  acts  for  suffering  a  recovery, 
in  order  to  bar  the  estate  tail  limited  by  the  will  of  Eliza^ 
beth  HartnoU  the  testatrix,  to  the  daughter  and  daugh- 
ters of  John  HartnoU,  expectant  on  the  limitation  to  John 
HartnotPs  first  and  other  sons  successively  in  tail  male, 
and  all  future  reversions  over,  limited  by  the  same  will, 

and 
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and  which  recovery  should  enure  to  the  use  of  Darl^y 
during  the  joint  lives  of  himself  and  John  Hartnollj  for 
securing  to  Darlet/  an  annuity  of  84/.,  with  remainder  to 
the  use  of  Blundell  and  WiUiam  Moore  and  their  heirs, 
during  the  life  of  John  HartnoUy  to  such  uses,  ends, 
and  purposes,  and  upon  the  several  trusts,  and  subject 
to  the  several  provisoes  and  declarations  thereinbefore 
mentioned  concerning  the  same,  and  from  and  after  the 
death  of  John  Hartnoliy  he  dying  without  leaving  any 
issue  male  living  at  his  death,  or  afterwards  born  alive, 
or  there  being  such  issue  male,  and  all  of  them  after- 
wards happening  to  die  before  any  one  of  such  issue 
male  should  attain  his  age  of  twenty-one  years,  whereby 
such  issue  male  would  fail,  and  be  extinct,  then,  for  want 
of  such  issue  male,  or  on  failure  of  such  issue  male  as 
aforesaid,  and  in  either  of  the  said  cases,  as  the  same 
might   happen  to  be,   to  the  several  uses   after  con- 
tained, viz*9  as  to  the  capital  messuage,  farm,  and  de- 
mesne lands  of  Cadela'ghy  upon  trust  that  Blundell  and 
W.  Moore^  or  the  survivor  of  them,  his  heirs  and  assigns, 
should  immediately  after  their  becoming  seised  of  the 
premises  upon  the  death  or  failure  of  the  issue  male  of 
John  Hartnoliy  and  for  so  long  time  thereafter  as  John 
Russell  Moore  and  Elizabeth  his  intended  wife  should 
jointly  happen  to  live,  receive  all  the  rents,  subject  to 
the  right  of  Elizabeth  Pierce^  and  pay  the  same  into  the 
proper  hands  of  Elizabeth  Hartnoliy  for  so  long  time  as 
she  and  J.  R.  Moore  should  thereafter  jointly  happen 
to  live,  for  her  own  separate  use ;   but  in  case  J.  R, 
Moore  should  happen    to  survive  Elizabeth  Hartnoliy 
then  to  the  use  of  Jl  JR.  Moore  and  his  assigns  for  his 
life :  And  as  to  the  manor  and  the  residue  of  the  here- 
ditaments intended  to  be  comprehended  in  the  recovery, 
to  the  use  of  Blundell  and  W.  Moore  and  their  heirs, 
to  the  intent  that  they  might  do  all  such  acts  as  should 
be  requisite  for  the  due  performance  of  the  before  men- 
tioned decree,  and  from  and  after  the  [^rformance  of 

the 
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the  decree,  and  death  of  John  HartnoU  without  issue 
male,  or  on  failure  of  issue  male,  to  the  use  of  John 
Jtussell  Moore  and  his  assigns  for  his  life,  with  such 
power  of  leasing  as  after  mentioned,  but  subject  to  the 
light  of  Elizabeth  Pierce,  with  remainder,  in  case  Eliza-- 
ieth  HartnoU  should  survive  J.  IL  Moore,  then,  as  well 
with  respect  to  the  manor  and  hereditaments  limited  to 
J^  Urn  Moore  for  his  life  as  with  respect  to  the  capital 
messuage  and  demesne  lands  of  Cadeleigh,  to  the  use 
of  Elizabeth  HartnoU  for  life,  with  remainder  to  the 
use  of  BlundeU  and  W.  Moore  during  the  several  lives 
of  «Z»  iJ.  Moore  and  Elizabeth  HartnoU  as  trustees  to 
preserve  contingent  remainders ;  with  remainder  to  the 
use    of  BlundeU  and    W.  Moore  for   the  term  of  500 
years  thence  next  ensuing,   upon   the   trusts   therein 
uientioned ;  with  remainder  to  the  use  of  such  son  of 
Ae    body   of  J.  JB.  Moore  on  the  body  of  Elizabeth 
^^'^'tnoU  lawfully  to  be  begotten  as  J.  R.  Moore  and 
^^i2:abeth  HartnoU  should  by  deed,  in  manner  therein 
'^^entioned,  iq)point,  in  tail  general ;  with  remainder  to 
t«e    use  of  the  first  and   other  sons  of  the  body  of 
Moore,  on  the  body  of  Elizabeth  HartnoU,  suc« 
'ively,  in  tail  general;  with  remainder  to  the  use  of 
^*  ojid  every  the  daughters,  if  more  than  one,  of  the 
l^  of  J,  R.  Moore  on  the  body  of  Elizabeth  Hart-- 
as  tenants  in  common,  in  tail  general;  with  cross 
^^^Hainders  between  them,  in  tail  general ;  with  remainder 
^  t\xt  use  of  such  persons  as  Elizabeth  HartnoU  should, 
^  ^eed  or  will,  in  manner  therein  mentioned,  appoint ; 
^^^  remainder,  in  case  Elizabeth  HartnoU  should  die  in 
^^  lifetime  of  J.  R.  Moore,  as  to  such  of  the  here- 
ditaments before  mentioned  as  were  situate  in  the  parish 
of  Cadbwy^  to  the  use  of  J.  R.  Moore,  his  heirs,  and 
assigns  for  ever;  and  as  to  the  capital  messuage  and 
demesne  lands  of  Cadeleigh,  and  all  the  residue  of  the 
manor,  hereditaments^  and  real  estate  of  Elizabeth  Hart- 
noU thereby  settled,   to   the  use  of  the   right  heirs 

of 
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18S6.        of  Elizabeth  Hartncll  for  ever;  but  in  case  Elizabeth 
Hartnoll  should  survive  J.  R.  Moorcj  then  as  to  all  the 
V.  manor  capital  messuage  and  demesne  lands  of  Cadeleigk, 

and  all  other  the  hereditaments  in  the  parishes  of  Cade^ 
leigk  and  Cadbun/y  or  elsewhere,  therein-before  settled, 
to  the  use  of  Elizabeth  Hartnoll,  her  heirs  and  assigns 
for  ever. 

And  as  concerning  the  term  of  500  years  therein- 
before limited  to  Blundell  and  W.  Moorcy  it  was  declared 
that  they  should  stand  possessed  thereof,  in  case  the  said 
<7.  R.  Moore  should  happen  to  die,  leaving  issue  by 
Elizabeth  Hartnoll  his  intended  wife,  an  eldest  or  only 
son  who  should  live  to  attain  his  age  of  twenty-one 
years  or  die  before  and  leave  such  issue,  and  one  or 
more  younger  son  and  sons,  and  daughter  and  daugh- 
ters, or  daughter  or  daughters   only  of  the  intended 
marriage,  upon  trust  that  the  said  trustees  should,  by 
and  out  of  the  rents,  issues,  and  profits  of  the  premises 
comprised  within  the  term,    or  by  mortgage  or   sale 
thereof,  or  of  a  competent  part  thereof,  for  all  or  any 
part  of  the   term  of  500  years,  or   by  all   or  any  of 
the  said  ways  as  they  should  think  fit,  after  the  several 
deaths  of  them,  the  said  <7.  iZ.  Moore  and  Elizabeth 
Hartnoll  and  the  commencement  of  the  said  term,  but 
not  before   or  sooner,   unless   the   said  J.  22.  Moore 
should,  by  any  writing  under  his  hand,  request  or  direct 
the  same,  — but  without  prejudice  to  the  several  estates 
and  interests  limited  to  and  in  trust  for  her,  the  said  Eliza-' 
beth  Hartnoll  as  aforesaid  — raise  and  levy,  for  the  portion 
or  portions  of  the  daughter  and  daughters,  and  younger 
child  and  children  of  the  said  J.  R.  Moore  and  Elizabeth 
Hartnoll,  there  being  an  elder  or  only  son  or  the  heirs 
of  the  body  of  such  son  then  living,  the  several  sum  and 
sums  of  money  thereinafter  next  mentioned,  that  is  to 
say,  if  only  one  such  younger  child,  either  a  son  or  a 
daughter,  then  the  sum  of  2000/.  for  the  portion  of 

such 


CASES  IN  CHANCERY.  277 

such   only  child ;  and  in  case  there  should  be  two  sach 

yooiigcr  children  and  no  more,  then  the  sum  of  SOOO/., 

for  the  portions  of  such  two  younger  children,  share 

and  sliare  alike;  and  if  three  or  more  such  younger 

children,  the  sum  of  4000/.,  for  the  portions  of  all  and 

^ery  sach  younger  children,  share  and  share  alike,  and 

to  survive  to  the  survivors  and  survivor  of  them ;  but 

^  as  such  two  surviving  younger  children  should  have 

Do  more  raised  for  their  portions  than  the  said  sum  of 

SOOO/,,  nor  any  one  such  surviving  child  any  more  than 

^  said  sum  of  2000/.,  the  share  or  part  of  such  of  them 

^  should  be  a  daughter   or  daughters  to  be  payable 

^'^d.    |)e  paid  at  the  age  of  eighteen  years,  or  days  or 

^y    of  marriage,  which  should  first  happen,  after  the 

^^''^eral  deaths  of  J.  JR.  Moore  and  Elizabeth  flarlnoU^ 

^'■^^^wise  within  three  calendar  months  next  after  the 

of  the  survivor  of  them ;  and  to  be  paid  to  the 

»  at  the  age  of  twenty-one  years,  or  sooner  if  BlundeU 

W.  Moore^  or  the  survivor  of  them,  his  executors, 

inistrators,  and   assigns,  should,  after  the  several 

s  of  X  R.  Moore  and  Elizabeth  Hartndl^  his  in- 

wife,  in  their  discretion  judge  the  same  necessary 

liis  or  her  advancement* 

-^^rovided  always,  and  it  was  thereby  declared,  that  in 
i7.  R.  Moore  and  Elizabeth  HartnoU  should,  by  any 


*^"    ~^  or  instrument  in  writing,  to  be  by  them  jointly 


^^^^nited,  in  execution  of  the  power  therein-before  given 
«ii  for  that  purpose,  appoint  the  premises  to  any 
nger  SOD  in  prejudice  to  the  eldest  son  and  the  heirs 
^Ikiis  body  (whereby  such  younger  son,  and  the  heirs 
lus  body  would  be  preferred  to,  and  take  before  the 
eldest  son,  and  the  heirs  of  his  body),  such  elder 
should  be  considered  as  a  younger  child  of  the  said 
^^tcnded  marriage,  and  have  a  share  of  the  portions  in- 
^^^ded  to  be  raised  for  such  younger  children. 


It 
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It  was  also  provided  that,  until  the  portions  should 
become  payable,  the  trustees  should,  after  the  commence- 
ment of  the  term,  raise  and  levy  maintenance,  not 
exceeding  in  the  whole  the  interest  of  the  said  respec- 
tive portions  after  the  rate  of  SL  lOs.  per  cent,  per 
annum;  and  also,  that  in  case  a  son  or  sons  of  the 
intended  marriage,  to  whom  the  reversion  and  inherit- 
ance of  the  premises  comprised  within  the  term  of  500 
years  at  the  several  deaths  of  J,  R.  Moore  and  Elizabeth 
HartnoU  should  descend  or  come,  should  pay  the  said 
several  portion  or  portions  intended  as  aforesaid  for  the 
younger  child  or  children  of  the  intended  marriage, 
the  trustees  should  stand  possessed  of  the  premises  for 
the  then  residue  of  the  term,  in  trust  to  attend  the  in- 
heritance. 


The  deed  contained  a  covenant  by  J.  HartnoU^  that  a 
recovery  should  be  suffered  as  soon  as  Elizabeth  Hart'* 
fwU  should  have  attained  twenty-one. 

The  marriage  took  effect;  and  there  was  issue,  one  son 
only,  John  HartnoU  Moore^  and  three  daughters,  Eliza^ 
beth  Mooref  Sarah  Moore^  and  Catherine  Mary  Moore. 
The  daughters  all  attained  the  age  of  eighteen.  No  reco- 
very was  ever  suffered  in  pursuance  of  the  covenant. 


By  articles,  dated  the  12th  of  A'pril  1787,  and  made  in 
contemplation  of  the  marriage  of  John  HartnoU  Moore 
with  Elizabeth  Ley  Dix^  after  reciting  (amongst  other 
things),  that  there  was  such  issue  of  the  marriage  of  John 
Russell  Moore  and  Elizabeth  HartnoU  as  before  mentioned, 
it  was  covenanted  by  Joh7i  Hartnollj  J.  Bussell  Moore^ 
(for  himself  and  Elizabeth  his  wife,}  and  John  HartnoU 
Moorej  that  proper  conveyances  and  assurances  should 
be  executed  for  settling  all  the  manor  and  hereditaments 
comprised  in  the  deed  of  1763,  except  certain  specified 
parts,  subject  to  the  estate  of  John  HartnoU^  in  some  part 

thereof. 
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tiiereorj  to  the  use  of  certain  trustees  for  1000  years,  by 
^ay  of  mortgage,  for  securing  the  repayment  of  500/. 
by  Jo/in  Russell  Moore^   and   subject   thereto,   to   the 
same  uses,  upon  the  same  trusts,  and  under  the  same 
powers  and  provisoes  as  were  expressed  concerning  the 
same,  by  the  settlement  of  1763,  prior  to  the  limitations 
to  the    sons   of  John  Russell  Moore  and  EltzcUfeth  hb 
wife,  eiscept  as  was  therein-after  mentioned  to  be  ex- 
cepted 5  with  remainder  to  Blundell  and  W.  Moore^  the 
trustees  of  the  said  term  of  500  years,  for  the  same  term 
of  50O  years,  upon  trust,  by  the  same  ways  and  means 
as  wex*^  provided  in  the  deed  of  1 763,  for  raising  the 
portioQs  for  daughters  and  younger  children,  to  raise 
and  le-vy  the  sum  of  2000/.  over  and  above  the  sum  of 
*^^00f«   provided  for  the  said  three  daughters  of  John  R. 
Moorc^  and  to  pay  the  same  to  them,  the  said  Elizaheth 
Moorc^   Sarah  Moare^  and  Catherine  Mary  Moore^  on 
their  x^^spectively  attaining  the  age  of  twenty-one  years, 
or  being  married,  which  should  first  happen,  with  the 
conse^rit  of  John  Russell  Moore  and  Elizabeth  his  wife, 
or  th^  survivor  of  them  ;  with  divers  remainders  over. 
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Bjr  indentures  of  lease  and  release,  dated  the  30th  and 
Slst  off  October  1788,  being  the  settlement  made  in  pur- 
suancre  of  the  last-mentioned  articles,  and  by  a  common 
recovery,  the  manor  and  hereditaments  comprised  in  the 
deed  of  1763,  except  certain  specified  parts,  were  con- 
veyed, subject  to  the  interest  of  John  Hartnollj  for  his 
life,  and  subject  to  the  term  of  500  years,  limited  by  the 
deed  of  1 763,  to  BlundeU  and  William  Moore,  for  rais- 
ing portions  for  the  younger  children  of  J.  Russell  Moore 
and  Elizabeth  his  wife,  to  the  use  of  three  trustees  for 
1000  years,  subject  to  redemption,  as  after  mentioned ; 
with  remainder  to  the  same  uses,  upon  the  same  trusts, 
and  subject  to  the  same  powers  and  provisoes  as  were 
declared  by  the  deed  of  1 763,  prior  to  the  limitations 
therein  contained  to  or  in  trust  for  the  sons  or  children 

of 
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of  John  Russell  Moore  and  Elizabeth  his  wife  (except 
as  to   the  power  of  leasing  thereby  given   U>   J»  JEL 
Moore) :    And  from  and  after  the  decease  of  the  sur- 
vivor of  them,  tT".  Russell  Moore  and  Elizabeth  bis  wife, 
and  subject  as  aforesaid,  and,  on  failure  of  issue  male 
of  John  Hartnolly   to    the    use    of  Richard  BlundeU 
{William   Moore    being   dead)  for    500   years    thence 
next  ensuing,  upon  trust,  by  the  same  ways  and  means 
as  by  the   deed   of  1763  were    provided   for   raising 
portions  for  daughters  and  younger  children  of  «Z  RuS" 
sell  Moore  and  Elizabeth   his  wife,   to   raise  and  levy 
the  sum  of  2000^.  over  and  above  the  portions  by  the 
same  settlement  provided  for  such  daughters  and  younger 
children )  and  to  pay  the  same  to  such  daughters  and 
younger  children  in  increase  of  their  said  fortunes,  in 
the  same  manner,  at  the  same  ages  and  times,  and  with 
the  same  benefit  of  survivorship  as  by  the  deed  of  1765 
were  provided,  touching  the  portions  thereby  directed 
to  be  raised  for  such  daughters  and  younger  children. 
This  settlement  recited  that  there  was  such  issue  of  the 
marriage  between  J.  Russell  Moore  and  Elizabeth  Hart^ 
nollf  as  has  been  already  mentioned ;  and  it  recited  also 
a  deed-poll,  by  which  J.  Russell  Moore  and  Elizabeth 
his  wife,  had,  in  pursuance  of  the  power  in  that  behalf 
given  to  them  by  the  settlement  of  1 763,  appointed  all  the 
property  to  Johfi  Hartnoll  Moore^  in  tail  general,  from   - 
and  immediately  after  the  death  of  the  survivor  of  them,   « 
J.  Hartnoll  and   Jl  Russell  Moore  and  Elizabeth  his  ^ 
wife,  and  failure  of  issue  male  of  J.  Hartnoll^  and  the  ^ 
performance  of  the  trusts  declared  of  the  premises  by^* 
the  deed  of  1763,  and  in  the  meantime  subject  thereto^  ^g 
and  also  subject  to  the  term  of  500  years,  thereby  limited^ 
to  BlundeU  and  fV.  Mpore^  and  the  trusts  thereof. 


Elizabeth  Moore^  one  of  the  daughters  of  J.  R.  Moore 
and  Elizabeth  Hartnoll^  married  fVilliam  Peppin^  and 
died  in  the  year  1805,  in  the  lifetime  of  her  parents. 

Elizabeth 
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JBlizabethj  the  wife  of  John  Russell  Moore^  survived  him, 
and  died  in  the  year  1820.  All  the  children  of  the 
marriage,  except  Elizabeth^  were  then  living. 

The  present  bill  was  filed  by  the  daughter  and  per- 
m>ontl  representative  of  Mrs.  Peppin  ;  and  the  principal 
question  in  the  cause  was,  whether,  under  the  settle- 
ment of  1763,  Mrs.  Peppin  attained  a  vested  interest  in 
a  share  of  the  4000/.  raiseable  under  the  trusts  of  the 
term  of  500  years  for  younger  children's   portions. 
Another  question  was,  whether  Mrs.  Peppin  did  not, 
at  all  events,  attain  a  vested  interest  in  a  share  of  the 
additional  sum  provided  by  the  marriage  settlement  of 
ber  brother. 


18S6. 


Whatpobo 

V. 
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The  Vice-Chancellor  having  decided  both  questions 
ia  the  negative  (a),  the  Plaintiff  appealed. 

Bdr.  Tinney  and  Mr.  Spurrier^  in  support  of  the  ap* 

The  portions  became  indefeasibly  vested  in  the  daugh- 
ters, when  they  respectively  attained  eighteen,  and  the 
pt^ymentonly  was  postponed,  for  purposes  of  convenience, 
instil  after  the  deaths  of  their  parents.     The  term  was 
s&  absolute  term ;  and  although  the  years  would  not 
iKgin  to  run  until  after  the  deaths  of  the  parents,  yet  it 
is  well  settled  that  that  circumstance  will  not  postpone 
tbe  Testing  until  the  time  at  which  tlie  term  was  to  com- 
JDcncc ;  Emperor  v.  Rolfe  (6),  Cholmondely  v.  Meyrick  (c). 
Woodcock  V.  The  Duke  of  Dorset  (d),  Willis  v.  WiUis  {e\ 
Hope  V.  Lord  Clifden  (g),  Pamis  v.  Burdett  (A),  King  v. 

Hake 

{e)  3  Ves.  51. 
(g)  6  Ves.  499. 


(a)  7  Am.  574. 

(b)  1  Ves.  sen.  808. 

(c)  1  Eden^  77. 

Id)  3  Bro,  C,  C,  569. 

Vol.  hi. 


(A)  9  Ves.  428. 


u 
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Hake  {a),  Schenck  v.  Z>gA  (6),  Hawgrccoe  v.  Cartierip^ 
Perfect  v.  Zord  Owrzon  (rf),  Torres  v.  Franco  (^),  J?Vy  v, 
Zo;y/  Sherborne  (g).  In  this  case,  as  in  some  of  those 
cases,  there  is  no  provision  for  the  term  to  sink  for 
the  benefit  of  the  inheritance.  In  construing  marriage 
settlements,  the  Court  presumes  that  it  was  intended 
to  provide  for  all  childi*en  of  the  marriage ;  and  that, 
at  their  ages  of  twenty-one,  or  times  of  marriage, 
they  will  want  their  portions,  whether  their  parents 
happen  to  be  still  living  or  not ;  and,  for  effectuating 
such  a  purpose,  the  Court  will  anxiously  lay  hold  <rf 
any  expressions,  however  slight,  which  may  be  to  be 
found  in  the  settlement,  and  will  not  construe  the  por- 
tions as  contingent  during  the  whole  lives  of  the  parents, 
unless  there  is  not  a  single  passage  in  the  settlement 
which  would  be  inconsistent  with  such  a  determination. 
Not  only,  in  this  case,  is  the  limitation  of  the  term 
absolute,  but  the  declaration  of  the  trusts  of  it  is  ab- 
solute also.  Can  it  be  said  that  the  younger  children 
were  not  objects  of  the  settlement  during  the  life  of  their 
parents,  when  there  is  a  power  for  their  father  to  direct 
their  shares  to  be  raised  during  his  own  life,  or  his  wife's 
life,  instead  of  at  the  death  of  the  survivor  of  himself 
and  his  wife?  There  is  no  distinct  indication  in  any 
part  of  the  setdement  that  the  younger  children  must,  ^ 

in  order  to  take,  survive  their  parents.     The  great  pre 

ponderance  of  evidence  upon  the  face  of  the  settlement,^ 
therefore,  is  in  favour  of  including  all  the  children,  an 
the  plaintiff  is  not  even  driven  to  the  necessity  of  rely 
ing  upon  those  numerous  cases  before  adverted  to, 
which  the  Court  has  held  that,  if  there  is  even  the^ 
slightest  ambiguity  or  inconsistency  in  the  terms  of  the  -^ 

settlement, 

(fl)  9  Vet.  438.  {d)  5  Mad.  442. 

{h)  9  Ves.  300.;  and  see  5  Vet.  \e)  l  Ruts.  4-  Mylne,  649. 

452.  {g\  3  Sim.  243. 
(c)  5V.^B.19. 
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settlement,  all  children  shall  take ;  but,  if  it  were  neces- 
sary, many  parts  of  this  settlement,  inconsistent  with 
tile  necessity  of  survivorship,  might  be  shewn. 

The  cases  cited  on  the  other  side  will  probably  be 

JVingranx  v.  Palgrave  (a),  Hotchkin  v.  Humfrey  (6),  and 

I'tixgerald  v.  TieUL.  (c)     In  fVingrave  v.  Palgrave  there 

-wsts  only  one  certain  event;  and,  if  there  should  be 

uo  daughter  living  at  the  father's  death,  the  term  was 

tjatkea  away.     That  case,  however,  has,  in  every  one 

of  the  subsequent  cases,  been  commented  upon,  to  pre- 

-vent  its  having  any  effect  in  the  decision  of  any  case 

^wbich  is  not,  in  the  strictest  terms,  the  same.     In  Hotch^ 

Hn  V.  Humfrey  the  deed  most  unequivocally  pointed, 

tliroughout,  at  children  who  should  survive  their  parents; 

a  circumstance  which  was  noticed  in  Fry  v.  Lard  Sher^ 

borne.    Fitzgerald  v.   Field  was   precisely   similar   to 

Hotchkin  v.  Humfrey. 

It  is  quite  dear  that  the  parties  to  the  marriage  set- 
tlement of  John  Harlnoll  Moore  considered  that  all  the 
portions  had,  at  that  time,  become  vested. 

Mr.  Wigram  and  Mr.  Campbell^  contra^  contended, 
"Pon  the  authority  of  some  of  the  cases  mentioned  by 
"^  Plaintiff's  counsel,  and  upon  the  terms  of  the  settle- 
>i^t  itself,  that  a  younger  child  dying  in  the  lifetime  of 
^er  of  its  parents  was  not  to  take  a  vested  interest. 

T^  Solicitor^General  and  Mr.  Hanvood,  and  Mr. 
Jacob  and  Mr.  Duckworth^  appeared  for  other  parties. 

Mr.  Tinney,  in  reply. 
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(tf)  1  P.  W.  401. 


(b)  S  MaiL  eS. 
U  2 


(c)  lltuii.430. 
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The  Lord  Chancellor. 

In  this  case  the  first  question  is,  whether,  under  a 
marriage    settlement   of  the  grandfather   and    grand- 
mother of  the  Plaintiff,  a-  portion  became  vested  in  a 
child  of  the  marriage,  the  mother  of  the  Plaintiff;  such 
child  having  died  in  the  lifetime  of  the  father.     It  ap- 
pears that  the  father  of  the  intended  wife,  the  Plaintiff's 
grandmother,  was  entitled  for  life  to  certain  estates, 
with  remainder  to  his  sons  in  jtail,  with  remainder  to  his 
daughters  in  tail;  and,  when  the  marriage  took  place, 
there  was  no  son,  and  only  one  daughter,  namely,  the 
Plaintiff's  grandmother,  who  was  under  age.  The  scheme 
of  the  settlement  was,  first  to  settle  the  life  estate  of  the 
father  of  the  intended  wife,  which  was  effected  by  his 
conveying  it  to  trustees,  who  were  to  pay  the  income  to 
the  husband  and  wife  for  life,  and  in  case  they  should 
both  happen  to  die  in  the  lifetime  of  the  settlor,  and 
there  should  be  any  child  or  children  of  their  bodies  at 
the  death  of  the  survivor  of  them,  upon  trust  for  the 
benefit  of  such  children,  in  such  proportions  as  they 
should  by  deed  or  writing  appoint,  and  in  default,  for  all 
^uch  children  equally.     And  if  there  should  be  no  suck  3 
child  of  the  marriage,  or  being  such^  all  of  them  should  J 
die  in  the  lifetime  of  the  settlor,  upon  trust  for  such  .a 
persons  as  the  wife  should  appoint  by  will;  and  for-3 
want  of  such  appointment,  upon  trust  for  the  survivors 
of  the  husband  and  wife  and  his  or  her  heirs  daring  the^ 
remainder  of  the  settlor's  life. 


Now,  although  this  estate  for  life  of  the  settlor  is  no 
the  subject  matter  of  the  present  question,  yet  it  is  roost:- 
important  to  consider  this  part  of  the  settlement,  and  to 
compare  it  with  that  part  which  settles  the  property  in 
question.  The  last  mentioned  provision  shews  that  the 
attention  of  the  parties  was  drawn  to  the  settlement  of 
an  estate  pur  outer  vie  upon  persons  who  must  have 

been 
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been  dead  before  that  provision  could  come  into  oper- 
ation, inasmuch  as  those  persons  had  before  been  made 
tenants  for  life  during  their  lives  and  the  life  of  the 
tejoant  for  life.     If,  therefore,  there  had  been  any  inten- 
tion of  giving  to  children  of  the  marriage,  who  might  die 
during  the  lives  of  their  parents,  the  parties  might  easily 
Iittve  done  what  this  clause  proves  that  they  knew  how 
do ;  but  no  question  could  arise  upon  this  part  of  the 
ttlement  as  to  whether  such  children  would  take,  the 
ft  being  confined  to  children  who  might  be  living  at 
tJie  death  of  the  survivor  of  the  parents,  and  the  gift 
over  being  only  in  the  event  of  the  death  of  such  children, 
i.  e,  children  living  at  the  death  of  the  survivor  of  the 
pmrents,  or  there  being  such^  they  should  die  in  the  life- 
time of  the  settlor,  who  is  here  supposed  to  survive  the 
fiither  and  mother;  and  there  is  no  inconsistent  clause 
and  no  contradictory  provision  to  justify  any  construc- 
tion different  from  the  obvious  meaning  of  the  words. 


1837. 
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The  settlement  then  proceeds  to  provide  for  the  dis- 
P<^on  of  the  inheritance ;  and  for  that  purpose  it  pro- 
^ides  that  a  recovery  shall  be  suffered,  when  the  wife 
attains  twenty-one,  to  secure,  in  the  first  place,  the  pre- 
vious disposition  during  the  life  of  the  settlor;  and,  after 
"^  death,  the  estate  is  settled  upon  the  husband  and 
'^rfe  for  their  lives,  —  the  wife  taking  part  first,  with 
^iQaioder  to  the  husband  for  life,  and  the  husband 
^ing  part,  first,  with  remainder  to  the  wife  for  life,  — 
^^^  remainder  to  BlundeU  and  William  Moore  as  trus- 
^^  for  500  years,  with  remainder  to  such  son  in  tail 
^  the  father  and  mother  should  by  deed  appoint,  witli 
temainder  to  daughters  in  tail,  with  remainder  to  such 
person  as  the  wife  should  by  deed  or  will  appoint,  with 
remainder,  if  the  husband  should  survive,  as  to  part  of 
the  property,  to  him  in  fee,  and  other  part  to  the  wife  in 
fee;  and  if  the  wife  should  survive,  all  to  her  in  fee. 

U  3  The 
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The  trusts  of  the  term  were  declared  to  be,  in 
case  the  father  should  die  leaving  issue  by  the  wife,  an 
eldest  son  who  should  live  to  attain  twenty-one,  or  die 
before,  leaving  such  issue,  and  one  or  more  younger 
children,  upon  trust,  after  the  deaths  of  the  father  and 
mother  and  the  commencement  of  the  term,  but  not 
sooner^  utdess  the  father  should  request  or  direct  the  same^ 
but  without  prejudice  to  the  interests  of  the  wife,  to  raise 
portions  for  the  younger  children,  there  being  an  elder 
or  only  son,  or  the  heirs  of  the  body  of  such  son  then 
livings  the  sums  following:  if  only  one  such  younger  child, 
2000/.  for  the  portion  of  such  child;  if  two,  and  no  more, 
3000/.  for  the  portions  of  such '  younger  children ;  if 
three  or  more,  4000/.  for  the  portions  of  all  and  every 
such  younger  children,  share  and  share  alike,  and  to  sur- 
vive to  the  survivors  and  survivor  of  them,  but  so  as  such 
two  surviving  younger  children  should  have  no  more 
raised  for  their  portions  than  the  said  sum  of  3000/.,  nor 
any  one  such  surviving  child  any  more  than  2000/. ;  the 
share  or  part  of  such  of  them  as  should  be  daughters 
to  be  payable  and  paid  at  eighteen  years  or  day  or  days 
of  marriage  which  should  first  happen  after  the  several 
deaths  of  the  father  and  motlier,  otherwise  within  three 
liionths  after  such  death,  and  to  sons  at  twenty-one,  or 
sooner,  if  the  trustees  should,  after  the  death  of  the  sur- 
vivor of  the  father  and  mother,  judge  the  same  necessary 
for  their  advancement.  There  was  then  a  provision  that 
if  the  parents  should  appoint  the  estate  to  a  younger  son, 
the  eldest  son  should  be  considered  as  a  younger  son, 
for  the  purpose  of  taking  a  portion.  There  is  then  a 
provision  for  maintenance,  after  the  commencement  of 
the  term.  There  is  no  proviso  as  to  the  cesser  of  the 
term  in  the  event  of  there  being  no  children  entitled  to 
portions;  but  a  proviso,  that  if  any  son  having  the  in* 
heritance  shall  pay  the  portions,  the  term  shall  attend 
the  inheritance. 

Here, 
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Here,  then,  the  portions  are  only  raiseable  in  the 

^nt  of  the  father's  death,  leaving  a  younger  child  or 

chSdren ;  but  there  must  be  a  son  or  issue  of  a  son 

^  livingj  i.  e.  at  the  time  of  the  death  of  the  sur- 

^vor  of  the  parents.   There  is  no  power  of  appointment 

^^iDongst  younger  children,  which  has  been  relied  upon 

JQ  some  of  the  cases ;  but  two  contingencies  are  pointed 

out ;  first,  that  at  the  death  of  the  father  there  should 

'^  an  eldest  son,  or  his  issue,  and  younger  children ; 

secondly,  that  there  should  be  an  eldest  son  or  his  issue 

**  ving  at  the  death  of  the  survivor  of  the  parents.  There 

*»  nothing  to  make  it  necessary  that,  at  the  latter  period, 

^•^^re  should  be  also  younger  children  living.    If,  there* 

■Ore,  the  question  had  been,  whether  a  child  surviving 

^oe  father,  but  dying  before  the  mother,  could  claim  a 

P^^J^on,  the  question  would  have  been  very  different; 

**^d  this  may  explain  the  clause  of  survivorship ;  for, 

^^ough  that  has  been  referred  to  the  age  at  which  the 

P^^rtions  were  to  be  payable,  and  in  general  that  con* 

^^^tiction  would  be  adopted,  yet  in  this  case  it  precedes 

uie  provision  as  to  the  age  at  which  the  children  were 

^o  receive  their  portions.     The  child  through  whom  the 

Plaintiff  claims  died  in  the  lifetime  of  both  the  parents. 

It  is  true,  that  in  the  first  description  of  the  children  to 

^^e  portions,  the  word  ^^suck"  is  not  to  be  found,  or  any 

^er  word  of  reference  to  the  description  of  children 

f^^re  mentioned,  in  describing  the  contingency  upon 

which  the  portions  were  to  be  raiseable ;  that  is  to  say, 

younger  children  living  at  the  time  of  the  father's  death ; 

box  the  word  ^^  such "  is  immediately  afterwards  used, 

MfA  that  in  the  description  of  the  children  who  are  to 

t^the  portions  —  "  If  only  one  such  younger  child,'* — 

clearly  shewing  what  younger  children  were  intended* 

Jn  some  cases,  the  circumstance  of  there  being  some 

cliildren  living  at  the  death  of  the  parent,  has  been  held 

to  satisfy  the  contingency,  and  to  let  in  children  who 

bad  died  before.    This  is  always  unsatisfactory,  though 

U  4  sometimes 
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sometimes  adopted  to  avoid  a  greater  absurdity,  as  it 
makes  the  title  of  one  younger  child  depend  upon  some 
other  younger  child  living  till  the  death  of  the  father, 
for  which  there  could  not  possibly  be  any  reason. 


I  have  so  far  considered  the  words  ^'  then  living,"  as 
referable  to  the  existence  of  an  eldest  son  or  his  issue  at 
the  death  of  the  survivor  of  the  parents ;  but,  if  these 
words  are  referable,  as  grammatically  they  may  be,  to 
the  words  '^  daughter  and  daughters,  and  younger  child 
and  children,''  then  it  would  be  necessary  for  any  younger 
child  not  only  to  survive  the  father,  but  the  mother  also. 
It  is  difficult  to  understand  the  provision,  that  the  father 
should  have  the  power  of  directing  any  portions  to  be 
raised  during  the  life  of  the  mother,  without  prejudice  to 
her  interests.  It  could  only  be  done  by  raising  the  por- 
tion upon  the  reversionary  term,  but  that  would  be  in- 
consistent with  the  obvious  intention  that  a  contingency 
should  continue  during  the  life  of  the  mother ;  for  if  the 
line  of  the  son  should  fail  before  the  mother's  death,  it 
clearly  was  not  intended  that  any  of  the  daughters  — 
who,  in  that  event,  would  succeed  to  the  estate — should 
have  portions:  but  this  difficulty,  which  can  only  apply  to 
the  interval  between  the  death  of  the  father  and  the  death 
of  the  mother,  cannot  affect  the  present  question.  The 
provision  for  substituting  an  eldest  son  disinherited  in 
the  place  of  a  younger  son  to  whom  the  estate  should  be 
appointed,  cannot  aifect  this  question ;  because,  as  that 
could  only  be  done  by  the  joint  appointment  of  the 
father  and  mother,  it  must  be  ascertained  before  the 
time  of  the  first  contingency,  namely,  the  death  of  the 
father.  Is  there  anything  in  any  of  these  provisions 
inconsistent  with  the  contingency  upon  which  the  por- 
tions were  to  be  raiseable,  namely,  the  father  dying  and 
leaving  an  eldest  son,  or  his  issue,  and  younger  children? 
In  disposing  of  the  life  estate  of  John  Hartnollj  the 
settlor,   all  children  are  excluded  who  should  not  be 

living 
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Ihriog  at  the  death  of  'the  survivor  of  the  father  and 
mother;  and  in  declaring  the  trusts  of  the  500  years 
tenn,  the  portions  are  to  be  raised  only  in  the  event  of 
the  father  dying  and  leaving  an  eldest  or  only  son  virho 
should  attain  twenty-one,  or  die  leaving  issue,  and  one 
or  more  younger  son  or  sons  or  daughters ;  and,  how- 
e?er  inconvenient  an  arrangement  may  be  which  ex- 
dudes  a  child  attaining  its  age  in  the  lifetime  of  its 
parents,  and  dying  before  them,  the  trusts  of  the  settle- 
meot  must  be  followed,  unless  some  other  parts  of  the 
uistnuDent  fiimish  a  construction  inconsistent  with  the 
mtoral  import  of  the  words. 
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Id  a  cue  of  doubtful  construction  upon  the  whole  in- 

^tnuneot,  the  Court  leans  to  that  which  will  include  chil- 

dnn  so  dying,  as  most  convenient,  and  most  likely  to  have 

^  the  intention  of  the  parties.     It  may  be  thought 

"^t  Courts  have  gone  the  full  length  that  is  justiBable. 

'Q  order  to  attain  this  object ;  but  no  case  has  gone  so  far 

•»  to  do  violence  to  the  words,  if  no  other  part  of  the  in- 

'^tiinent  be  found  inconsistent  with  them.    The  rule,  as 

^d  down  by  Sir  fV.  Grant  in  Haaograve  v.  Cartier  (a), 

^^  not  carry  it  further,  and  he  decided  that  case  upon 

^e  inaccuracies  in  the  provisions,  and  particularly  upon 

^  ^^e  being  a  power  of  appointment  which  was  incon- 

Y^^ent  with  the  contingency  continuing.     In  this  case 

^  is  no  such  power  of  appointment,  and,  beyond  all 

^^bt,  a  contingency  must  continue  during  the  life  of  the 

/^^^Uier.  Woodcock  v.  The  Duke  of  Dorset  (i),  has  always 

r^^^  considered  as  carrying  the  doctrine  to  its  utmost 

^^ts.   It  appears  that  that  decision  was  much  influenced 

y   tbe  consideration,  that  if  all  the  children  had  died 

^^ft>re  the  surviving  parent,  the  fund  would  have  gone 

^^^^k  to  the  father  of  the  intended  wife.     In  this  case  it 

^  ^luite  clear  that  if  all  the  younger  children  had  died 

before 
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before  the  father,  no  portions  would  have  been  raiseable, 
which  affords  a  strong  argument  against  any  portion 
being  raiseable  for  any  one  younger  child  dying  before 
that  time.  The  cases  upon  this  subject  turn  upon  such 
nice  distinctions,  and  are  so  little  reconcileable,  that  the 
only  reasonable  course  is  to  adopt  the  rule  which  has 
been  generally  recognised,  of  leaning  in  favour  of  a  con- 
struction which  includes  all  the  children,  if  the  instru- 
ment affords  fair  grounds  for  doing  so ;  but  if  not,  to 
give  effect  to  the  plain  meaning  of  the  words  used. 
Hotchkin  v.  Humfrey  (a),  and  Fitzgerald  v.  Field  (6),  in 
which  children  dying  before  their  parents  were  excluded, 
seem  to  me  to  have  been  cases  much  more  favourable 
to  their  claim  than  the  present.  In  Hope  v.  Lord  Gif" 
den{c)^  Lord  Eldon  expressed  great  doubt:  the  con- 
tingency upon  which  the  portions  were  to  be  raised  was, 
indeed,  the  event  of  there  being  children  living  at  the 
death  of  the  father ;  but  the  objects  of  the  portions  are 
described  as  <<  all  and  every  the  child  and  children ''  of 
the  marriage.  In  Pawis  v.  Burdett  (rf),  Lord  Eldon  pro- 
ceeded much  upon  the  provision  for  raising  the  portions 
in  the  father's  lifetime,  considering  it  as  inconsistent 
with  a  construction  which  would  make  the  vesting  con- 
tingent upon  the  child  surviving  the  father.  In  thb 
case,  the  provision  for  raising  the  portions  before  the 
term  becomes  vested,  applies,  as  I  conceive,  not  to  the 
lifetime  of  the  father,  at  whose  death  the  contingency 
was  to  be  decided,  but  the  possible  interval  between  the 
death  of  the  father  and  the  death  of  the  mother.  These 
cases,  however,  and  some  others,  which  it  is  not  neces- 
sary particularly  to  advert  to,  have  proceeded  upon 
grounds  so  peculiar,  and  have  departed  so  widely  from 
the  rule  of  construing  instruments,  according  to  the 
obvious  and  natural  meaning  of  the  words  used,  that  it 
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is  not  possible  to  come  to  any  very  satisfactory  con- 
dQsion  upon  any  case  which  varies  at  all  from  former 
decisioDs. 

I  have  considered,  I  believe,  all  the  cases  upon  this 
subject,  and  with  that  degree  of  hesitation  which  neces- 
sarily arises  from  this  state  of  the  authorities,  I  have 
come  to  the  conclusion  that,  adopting  the  rule  of  Sir 
W,  Grantj  in  Hamgrave  v.  Cartier  (a),  I  am  bound  to 
hold  that  the  child  dying  before  the  father  in  this  case, 
<lid  not  become  entitled  to  any  portion. 

It  was  then  contended,  that  the  additional  portion 
secured  by  the  articles  of  1787,  and  the  settlement  of 
1788,  was  not  subject  to  the  same  construction,  but 
that  the  deceased  daughter  was  entitled  to  a]  share  of 
SQch  additional  portion.     Upon  considering  these  in- 
itrnments,  it  does  not  appear  to  me  that  there  is  any 
groand  for  this  claim.     The  articles  of  1787  recite  that 
the  2000/L  is  to  be  in  addition  to  the  4000/.,  and  al- 
thongh  they  afterwards  provide  that  it  shall  be  paid  to 
the  daughters  at  twenty-one,  or  marriage,  it  is  quite 
obvious  that  this  is  not  to  be  taken  literally,  inasmuch 
as  the  estate  for  life  of  the  father  and  mother  would,  of 
necessity,  prevent  this  from  taking  effect ;  and  the  settle- 
ment of  1788,  made  by  and  between  the  same  parties, 
puts  the  question  out  of  all  doubt,  by  providing  that  the 
2000/.  shall  be  raised  and  paid  in  the  same  manner,  and 
at  the  same  ages  and  times,  as  the  4000/1.  under  the 
settlement  of  1763. 
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I  am,  therefore,  of  opinion  that,  the  claim  to  any  share 
of  the  4000/.  failing,  the  claim  to  a  share  of  the  2000/. 
most  fiul  with  it. 

Upon 

(a)  3  r.  ^  J?.  79. 
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18S7.  Upon  the  whole,  therefore,  I  am  of  opinion,  that  the 

.r^''^^^'^*^  decree  of  the  Vice-Chancellor  was  ricrht,  and  that  the 

WhATFOKD  11 

V.  appeal  must  be  dismissed ;   and,  notwithstanding   the 

MooRB.  gj^^  ^£  ^^g  decisions  upon  thiis  subject,  I  think  that  the 
costs  must  follow  the  decision. 


1838.         In  the  Matter  of  JOHN  WELCH,  a  Lunatic,  not 
March  14.  25.  f^^^j  g^j^j^  jjy  Inquisition. 

And  in  the  Matter  of  the  Act  1  JV.  4.  c.  60. 


New  trustees*  ri^HE  Master,  by  his  report,  in  pursuance  of  an  order 
peti^oD  under  ^^  reference  made  upon  petition,  found  that,  by  a 

the  act!  IV.4.  marriage  settlement,  dated  the  8th  of  May  1802,  the 
stead'of  a         sum  of  4000^.,  charged  by  the  will  of  William  Byam  upon 

lunatic,  not  j^jg  estates  in  Antigua  in  favour  of  his  son  Samuel  Byam^ 
found  such  by  o  ^  . 

inquisition^  to  and  also  a  sum  of  4000/.  currency,  or  2500/.  sterling, 
seth(M>'w^h       secured  by  a  bond,  were  assigned  to  Sir  George  Bolton^ 

two  other  per-  Knight,  Anthony  Muntoyi^  and  John  Welch^  upon  certain 

sons  since  de-^^  ii^-rTx#r».  ^ 

ceased  a  sum   trusts;   and  that  John  Welch  was  a  lunatic  or  person 

of  money  of  unsound  mind;  and  that  the  sum  of  4000/.,  referred 
charged  by 

will  upon  real  to  in  the  deed  of  1802,  as  having  been  charged  by  the 
^llrind^^  will  of  Wm.  Byam^  upon  his  Antigua  estates,  for  the 
and  another  benefit  of  his  son  Samuel  Byam^  and  the  sum  of  4000/. 
by  a  bond,  had  cui^rency,  or  2500/.  sterling,  secured  by  the  bond,  men- 
been  assigned  tioned  in  the  same  deed,  were  then  vested  in  John  Welch 
by  a  deed,  i  .  .  i  i* 

dated  in  1802«  alone,  as  surviving  trustee  thereof,  upon  the  trusts  of 

upon  certain    ^},a^  indenture,  such  trusts  beinir  for  the  petitioners. 

trusts.    A  per-    .     ,  ,  .  ®  f 

son  at  the        And  he  was  of  opinion  that,  being  such  lunatic  as  afore- 

^ntedto*^  said,  and  being  also  the  surviving  trustee  of  the  said 
assign  the  sums,  he  was  such  trustee  within  the  intent  and  mean- 
to  the  n^w  ^^  *"S  of  the  before  mentioned  act  of  parliament:  And  he 
tnisteees.  found 
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found  that  John  Welch  had  not  any  beneficial  interest        I8S8. 

itereiD,  and  it  did  not  appear  to  him  that  there  were  ,  ^^^^^!^ 

^     ,         .  In  the  Matter 

^1  incumbrances  affecting  the  same.     And  he  found  of 

that  there  was  not  any  power  in  the  deed  of  1802  or      Welch. 
otherwise,  to  appoint  a  new  trustee  or  trustees  in  the 
place  oijohn  Welch^  being  of  unsound  mind,  as  before- 
mentioned,  of  the  aforesaid  sums  or  either  of  them ;  and 
**e  therefore  approved  of  four  persons,  whose  names 
'^ere  mentioned  in  the  report,  as  proper  persons  to  be 
appointed  trustees  in  the  place  of  John  Welch^  of  the 
sums  so  vested  in  him,  and  of  another  person,  whose 
'^^me  was  also  mentioned  in  the  report,  as  a  proper 
P^i'son  to  be  appointed  in  the  place  of  John  Wekhf  to 
Assign  the  sums  to  the  new  trustees  so  approved. 

-A.  petition  was  now  presented,  praying  that  the  Mas« 
^^>^s  report  might  be  confirmed,  and  that  the  persons 
M^proved  by  the  Master  as  new  trustees  of  the  deed  of 
^  ^02,  might  be  appointed  such  new  trustees  accordingly, 
Aod  that  the  person  approved  by  the  Master  for  that 
purpose  might  be  ordered  to  assign  the  sums  and  in- 
to such  new  trustees. 


ltfr<  Skarpe  appeared  in  support  of  the  petition. 

TTie  LoBD  Chancellor  at  first  expressed  some 
doubt  whether  the  case  was  within  the  provisions  of  the 
Kt  of  parliament:  but,  on  a  subsequent  day,  his  Lord- 
diip  stated  that,  although  that  part  of  the  act  which 
rdated  to  such  cases  was  obscure,  yet,  upon  consider- 
ation, he  was  of  opinion  that  the  case  was  within  the 
s^  and  that  he  bad  made  the  order. 
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1886. 


1856.  BACON  V.  CLARK. 

Nov,  89. 
1857.  

JSTw.  15.      npHIS  was  an  appeal  from  a  decree  of  the  Vice- 
In  1806,  a         -*-    Chancellor.     The  facts  of  the  case  are  sufficiently 

cSLtt«fl,  being  Stated  in  the  Lord  Chancellor's  judgment 

desirbus  of 

making  a  pro-  — — ^— — ^— —  ^^ 

vision  for  his  xMe 

wife  and  the 

issue  of  the  marriage,  entered  into  a  bond  to  A.  for  payment  to  him  of  10,000/L; 
and  he,  at  the  same  time,  conveyed  an  estate  in  the  East  Indies  to  A,,  upon 
trust  to  sell  it,  and  to  raise  the  10,000/^  or  so  much  of  it  as  the  estate  would  pro- 
duce :  and  it  was  provided  by  the  deed  of  conveyance,  that  as  soon  as  A,,  his  ex- 
ecutors, &c.  should  have  realised  the  net  and  clear  sum  of  10,000/.  by  means 
of  the  sale  or  of  the  bond,  and  should,  at  the  request  and  direction  of  the 
husband  and  wife,  or  the  survivor,  in  writing,  first  made  for  that  purpose,  have 
remitted  the  same  to  England^  to  B.^  C,  and  Z).,  in  the  best,  and  as  to  him,  hii 
executors,  &c.  should  seem  the  most  eligible  manner,  he  should  stand  dischai^ged 
of  the  trusts,  and  should  not  be  answerable  for  the  payment  of  the  bills  in 
which  the  same  should  be  remitted :  and  it  was  declared  that  B.y  C,  and  JD.  should 
invest  the  money  in  government  or  real  security,  upon  trust' for  the  husband  for 
life ;  with  remainder  for  the  wife  for  life ;  with  remainder  for  the  children  of  the 
marriage ;  and  that  il,  until  the  s^le,  should  be  seised  of  the  premises,  and,  after 
the  sale  and. until  the  monies  should  be  remitted,  should  be  interested  in  the  pro- 
ceeds, upon  the  same  trusts  as  were  before  declared  concerning  the  10,000/.  to  be 
remitted  to  the  trustees. 

The  property  was  sold  in  the  ^ear  isil  for  145,000  sicca  rupees,  and  the  ptu*- 
chase  money  was,  in  1813,  received  by  A,^s  house  of  business  in  CalcuUa^  who 
were  the  agents  of  the  husband,  and  who  then,  by  the  direction  of  A.^  set 
apart) 80,000  sicca  rupees,  being  then  eaual  in  value  to  10,000/.  sterling,  and 
earned  the  same  to  the  account  of  A,  and  another  person,  as  trustees  of  the  set- 
tlement, and  held  the  remainder  of  the  purchase  money  to  answer  the  husband's 
drafts. 

In  1818  A.  retired  from  the  house  of  business.  In  1825  he  died.  In  1826  the 
husband  requested  the  surviving  partners  of  A.  to  invest  the  80,000  sicca  rupees  in 
a  note  of  the  East  India  Company,  which  they  did,  in  the  names  of  their  firm.  In 
1827  the  husband  died.  In  1832  the  wife  required  A.^s  executors,  who  were  in 
England,  to  procure  a  remittance  of  the  10,000/.  to  England ;  whereupon  they 
directed  the  house  of  business  to  transmit  that  amount  in  bills,  payable  to  B,  and 
2). ;  C.  being  dead.  The  house  of  business  thereupon  sold  the  note  of  the  East 
India  Company,  and  drew  a  bill  upon  their  correspondents  in  London,  payable  to 
A's  executors :  but,  before  the  bill  became  due,  both  the  house  in  Calcutta  and 
their  correspondents  in  London  had  failed,  and  the  bill  was  never  paid.  Except 
as  before  mentioned,  no  request  was  ever  made  by  the  husband  and  wife,  or  toe 
survivor,  to  remit  the  money. 

Upon  a  bill  by  the  children  of  the  marriage  against  yf  .'s  executors^  it  was  held 
that  A*%  estate  was  liable  to  make  good  the  sum  of  10,000/.  sterling. 
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The  LoBD  Chancellor.  1 837. 

^e  decree  of  the  Vice-Chancellor  declares  that  the 
«tate  of  WiUiam  Fairlie  is  liable  to  make  good  a  sum 
^'10,000/^  and  gives  the  usual  directions  to  enforce  the        igs?. 
P^ynicnt  of  it     The  question  upon  the  appeal  is,  whe-      ^ov.is. 
^cr  W.  Fairli^s  estate  is  liable  to  the  payment  of  this 

^  Fairlie  was  a  trustee  under  a  deed  of  settlement 
w  the  12th  of  August  1806.     It  appears,  from  the  re- 
citals in  that  deed,  that  John  Fergusson  Bacorij  who  was 
then  at  Calcutta^  and  had  certain  property  there,  which 
"^    was   desirous   of  selling,  discharged  of  his  wife's 
dower,  procured  her  to  levy  a  fine  for  that  purpose ;  and, 
*^  a  compensation  to  her,  agreed  with  W.  Fairlie  as  her 
tmstee,  that  he  would  forthwith,   or  as  soon  as  con- 
^^diiently  might  be,  raise  a  sum  of  10,000/.,  and  settle 
Ae  same  upon  her  and  the  issue  of  the  marriage,  and 
that,  in  order  to  raise  that  sum,  he  had  agreed  to  appoint 
Ae  property  of  which  the  fine  had  been  so  levied,  to 
'^  Fairliej  in  trust  to  sell,  as  after  directed,  and  to  ex- 
ecute a  bond  to  him  in  160,000  sicca  rupees,  for  making 
good  any  deficiency,  and  to  secure  to  Mrs.  Bacon  and 
^e  issue  of  the  marriage  the  net  and  clear  sum  of 
^0,000/.    The  deed  then  proceeded  to  appoint  and  con- 
vey the  premises  to  W.  Fairlie  in  fee,  upon  trust  to  sell 
the  same  as  soon  as  conveniently  might  be,  for  the  pur- 
pose of  raising  the  said  sum  of  10,000/.,  or  so  much  as 
the  premises  would  produce,  with  the  usual  powers  to 
gi^c  receipts  for  the  purchase  money :  and  it  was  pro- 
vided that  as  soon  as  W.  Fairlie^  his  heirs,  executors, 
aoDunistrators,   or  assigns,   should  have  realised   the 
net  and  clear  sum  of  10,000/.  by  means  of  the  sale  of 
the  premises  or  by  means  of  the  bond,  and  should,  at 
the  request  and  direction  of  Mr.  and  Mrs.  Bacon^  in 

writing 
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1837.  writing  under  their  hands  or  the  hand  of  the  sunrivor 
for  that  purpose  being  to  him  first  made,  have  remitted 
the  same  to  England  to  Henri/  Slade,  John  Davis,  and 
John  Sladej  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  in  the  best,  and, 
as  to  him,  his  heirs,  executors,  administrators,  and 
assigns  should  seem  the  most  eligible  manner,  then  and 
immediately  after,  he,  fV,  Fairlie,  his  heirs,  executors, 
and  administrators  should  stand  discharged  of  the  trusts, 
and  should  not  be  answerable  for  the  payment  of  the 
bill  or  bills  in  or  on  which  [the  same  should  be  re- 
mitted, or  for  any  loss  or  misapplication  or  non-appli* 
cation  of  the  said  sum  of  10,000/.  further  than  for  his 
or  their  wilful  default  or  neglect  And  it  was  declared 
that  Henry  Slade,  John  Davis,  and  John  Slade,  when 
they  should  have  received  the  10,000/.,  should,  with 
all  convenient  speed,  invest  the  same  in  government  or 
real  security,  upon  trust  for  Mrs.  Bacon  for  life,  with 
remainder  upon  trust  for  their  children,  equally,  at 
twenty-one,  or  marriage  of  daughters.  And  it  was  de- 
clared that  W*  Fairlie  should,  until  the  sale  be  seised  of 
the  premises,  and  after  the  sale,  and  until  the  money 
to  arise  from  the  sale  should  be  remitted  as  afore- 
said, should  stand  interested  in  the  proceeds  upon  the 
same  trusts,  and  for  the  same  intents  and  purposes  as 
before  expressed  and  declared  of  and  concerning  the 
10,000/.  so  to  be  remitted  to  the  trustees. 

In  execution  of  these  trusts,  W.  Fairlie  sold  the  pro- 
perty in  the  year  1811,  though  the  purchase  of  the  whole 
was  not  completed  until  the  year  1813,  and  the  proceeds 
amounted  to  above  145,000  sicca  rupees,  which  much 
exceeded  the  value  of  the  10,000/.,  the  rate  of  exchange 
being  admitted  to  have  been  at  that  time  at  2s.  6d.  the 
sicca  rupee.  In  1825  fV.  Fairlie  died,  and  the  Defend- 
ants, David  Clark,  John  Innes,  and  James  Fairlie,  are 

his 
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bis  e&ecutors.  In  the  year  1827  John  Fergusson  Bacotij  1837. 
the  settlor  and  tenant  for  life,  died.  The  Plaintiffs  are 
Ae  only  children  of  the  marriage.  The  10,000/.  never 
VM  remitted  to  Henry  Slade,  John  Davis,  and  John 
^de^  and  the  Plaintiffs  therefore  call  upon  the  execu- 
tors of  WiUiam  Fairlie  to  pay  the  10,000/. 

4 

Sach  is  the  prima  facie  case  of  the  Plaintiffs,  which, 
^  the  Defendants  cannot  shew  good  ground  for  the  dis- 
chaige  of  the  estate  of  William  Fairlie  from  this  liability, 

v^idoabtedly  entitles  them  to  the  decree  which  has  been 

Pt)nounced. 

The  circumstances  upon  which  the  defence  is  founded, 
^'"e  the  following. — That  W.  Fairlie  was  a  partner  in  the 
house  of  Fairlie^  Fergusson^  and  Co.,  of  Calcutta,  which 
fins  were  the  agents  at  Calcutta  of  Mr.  Bacon  :  that  fV. 
-fSairUe  was  himself  in  England  at  the  time  of  the  sale ; 
and  that,  upon  the  completion  of  the  sale,  in  the  year 
18  IS,  a  sum  of  80,000  sicca  rupees,  being  then  of  the 
value  of  10,000/i,  was,  by  the  direction  of  W.  Fairlie^ 
•et  apart  by  Fairlie,  Fergusson,  and  Co.,  out  of  the  pro- 
ceeds of  the  sale  received  by  them,  and  carried  to  an 
account  of  fV.  Fairlie  and  liugh  Reid,  trustees  of  the 
settlement :  that  the  80,000  sicca  rupees  continued  on 
that  account  in  1818,  when  W.  Fairlie  retired  from  the 
firm,  and  until  1826,  when,  at  the  request  of  Mr.  Bacon, 
Messrs.  Fergusson  and  Co.  invested  it  in  a  note  of  the 
^  India  Company,  of  80,000  sicca  rupees,  in  the 
'^^'Des  oC  Uie  partners  in  the  house  of  Fergusson  and  Co., 
Mdnotof  the  trustccMs  of  the  10,000/.:  that,  in  1832, 
yin.  Bacon  having  called  upon  the  executors  of  W. 
Fairlie  to  procure  a  remittance  to  this  country  of  the 
IO,0002L,  they  directed  the  house  of  Fergusson  and  Co. 
to  do  so,  in  bills  payable  to  Henry  Slade  and  John  Slade, 
the  surviving  trustees :  that  the  house  of  Fergtisson  and 
Vol.  III.  X  Co. 
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1 837.  Co.  thereupon  sold  the  note  of  the  East  India  Company, 
and  drew  a  bill  (a)'upon  the  firm,  in  Lotidouy  of  Fairlie, 
Clarky  InneSf  and  Co.,  payable  to  the  executors  of  fV, 
Fairlie :  but,  before  the  bill  arrived,  the  drawees, 
Fairlie,  Clarke  Innes,  and  Co.,  had  stopped  payment, 
and  Fergusson  and  Co.,  the  drawers,  also  failed  (6),  so 
that  nothing  has  been  received  from  that  bill.  These 
facts  are  all  stated  in  parts  of  the  answer  read  by  the 
Plaintiffs;  and  there  was  also  read  a  letter  from  JV, 
Fairlie^  to  Fairlie,  Fergussorij  and  Co.,  dated  the  20th 
q(  May  1812,  directing  them  to  transfer  a  sum  equal  to 
10,000/.  into  the  name  of  the  trustee  of  the  settlement, 
being  himself  (c),  and  to  hold  the  residue  to  answer  Mr.- 
Bacon*s  drafts. 

Upon   this  state   of  facts,  three  points  were  mad^ 
for  the  Defendants :  —  1.  That  no  breach  of  trust  haA 
been  committed  by  fV.  Fairlie,     2.  If  there  had,  that  i^ 
was  cured  by  the  purchase  of  the  East  India  Company's 
note.     S.  That  the  rights  of  the  Plaintiffs  were  limited 
to  such  an  amount  of  pounds  sterling  as  the  80,000  sicca 
rupees,  set  apart  in  1813,  are  now  equal  to,  and  that 
they  are  not  entitled  to  demand  the  whole  10,000/. 

The  first  point  does  not  appear  to  me  to  be  very  im- 
portant, because,  whether  a  breach  of  trust  was  com- 
mitted or  not,  as  JV.  Fairlie  received  the  proceeds  of 
the  property  out  of  which  the  10,000/.  was  to  be  paid, 
his  estate  must  remain  liable  to  pay  what  is  due  m 
respect  of  that  sum,   unless   payment  or   »  sufficient 

excuse 

(fl)Thisbillwa8for7979/.U.9rf.  (c)  The  expression  in  the  let- 
being  the  value  of  80,000  sicca  ter  was,  *'  Let  the  transfer  of  the 
rupees,  according  to  the  then  I  o,ooo/.  be  made  in  the  name  of 
rate  of  exchange  (1*.  llrf.),  and  the  trustees  for  the  settlement; 
certain  interest.  I  believe  Captain  Reid  and  my- 

(b)  Before  the  bill  became  due.  self.** 
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excuse  for  non-payment  can  be  shewn;  but  I  have  not        1837* 
^y  doubt  of  a  breach  of  trust  having  been  committed. 
^  Fairlie^  who  was  solely  entitled  to  receive  the  pro- 
^^^s  of  the  sale,  and  out  of  them  to  appropriate  the 
'^000/^,  permits,  in  the  year  1813,  the  house  in  which 
*^®  Was  a  partner  to  receive  the  money,  and  to  hold  it  till 
"is  death  in  1825,  and  even  afler  he  quitted  the  firm 
"1  1818.     Either  this  was  his  possession,  in  which  case 
^'faat  happened  to  that  firm  is  immaterial;  or  it  was  a 
lending  the  trust  money  to  this  company,  without  se- 
curity, which  would  clearly  be  a  breach  of  trust.     It 
^vas  said  that  he  could  not  remit  the  trust  money  with- 
out the  direction  of  Mr.  and  Mrs.  Bacon  ;  but  it  is  to 
'^^  observed  that,  by  the  deed,  he  had  no  right  to  ap- 
propriate the  10,000/.,  and  to  separate  it  from  the  rest 
^f  the  proceeds  of  the  sale,  except  for  the  purpose  of  re- 
i^itting  it  to  the  trustees ;  for  until  that  was  done,  he  was 
^^  hold  the  proceeds  subject  to  the  same  trusts  as  were 
declared  of  the  10,000/.;  that  is,  the  whole  proceeds 
^^ere  to  be  liable  to  the  payment  of  the  10,000/.  until  it 
^^as  actually  remitted.    This,  if  acted  upon,  would  have 

«  

insured  the  direction  to  remit  from  Mr.  Bacon.     The 
Payment  to  Fairlie^  Fergusson,  and  Co.,  or  permitting 
^^m  to  receive  and  retain  the  proceeds  of  the  sale ;  the 
appropriation  of  the   10,000/.  by  them  under  the  di- 
*^^ction  of  JV.  Fairlie  ;  the  payment  of  the  interest  to  Mr. 
-^^icoii,  and  the  payment  to  him  of  the  residue  of  the  pro- 
ceeds, were  all  in  direct  violation  of  W*  Fairli^s  duty  as 
^^tee,  and  each  constituted  a  breach  of  trust;  and  this 
^^w  of  tho  trusts  of  the  deed  at  once  disposes  of  the 
point  that  the  Plaintiffs'  tide  is  not  to  10,000/.,  but  to  the 
proceeds  of  80,000  sicca  rupees  so  appropriated.     It  is 
quite  clear  to  me  that  the  whole  proceeds  of  the  estate 
^^  to  be  liable  to  realise  the  10,000/.  when  it  should  be 
remitted,  and,  consequently,  that  the  Plaintiffs  are  entitled 
to  have  that  sum  realised  in  this  country  at  this  time. 

X  2  But 
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1857.  But  then  it  is  said  that  the  purchase  of  the  note  of 

the  East  India  Company  cured  all  former  omissions  or 
breaches  of  trust,  because,  when  that  took  place,  the 
fund  was  in  a  proper  state  of  investment.  Whether 
such  a  mode  of  investment  would,  under  any  circum* 
stances,  be  a  discharge,  need  not  be  considered;  be- 
cause if  W.  Fairlie  was,  at  the  time  of  his  death,  per- 
sonally liable  to  realise  the  10,000/.  in  this  country,  as 
I  think  he  certainly  was,  his  estate  must  remain  liable 
to  that  debt,  unless  his  representatives  can  shew  pay- 
ment or  something  equivalent  to  it.  How  then  can  an 
act  of  the  house  o(  Fergussoft  and  Co.,  acting  under  the  ^^e 

direction  of  Mr.  Bacon  after  W.  Fairlte's  death,  which  ^-#sb 

did  not  lead  to  any  payment  of  this  debt,  operate  as  a 
discharge  of  his  estate  from  this  debt  ?  The  security 
was  taken  by  Fergusson  and  Co.,  who  were  strangers  to  ^^^^^ 

the  trust,  in  their  own  names ;  and  they  sold  the  security,  -sx.^^ 

and  received  the  proceeds.     Similar  observations  apply  ^^ 

to  the  bill  drawn  by  Fergusson  and  Co.  upon  Fairlie^ 
Clarke^  Innes^  and  Co.,  in  London. 

c 
The  deed  undoubtedly  intended  to  protect  the  trustee,  S 

W.  Fairlie,  if,  acting  to  the  best  of  his  judgment,  he  hod 
purchased  a  bill  of  good  credit  upon  England  for  the  pur- 
pose of  remitting  the  10,000/. ;  but  the  bill  in  question  was 
not  drawn  by  him  or  by  his  representatives,  and  could 
not,  at  the  time,  have  been  a  bill  entitled  to  any  credit, 
and  it  was  not  a  bill  purchased  with  the  trust  fund,  but  a 
mode  adopted  by  the  debtor  for  payment,  which  fa'dcif, 
and  which  therefore  left  the  debt  as  before.  /^-  Fairlie^ 
in  violation  of  his  duty  as  trustee,  and  in  breach  of  his 
trust,  permitted  the  trust  fund  to  remain  in  the  hands 
of  private  traders,  Messrs.  Fergusson  and  Co.,  and  in 
their  hands  it  has  been  lost ;  their  buying  and  afterwards  g 

selling  the  East  India  Company's  bill,  and  their  bill 
drawn  upon  the  London  house,  which  was  never  paid,  ^ 


^^Ir.  TreslovCf  Mr.  Koe^  and  Mr.  HaUett,  for   the 


e  SoUcitoT'General  and  Mt.  Blunt,  for  the  Defend- 
J  the  executors  of  Fairlie. 

r.  Wakefield,  and  Mr.  Putvis,  for  Mrs.  Bacon  the 
ow. 


^Ir.  fF.  Robertson,  for  the  trustees,  Henry  SHade  and 
^^»  SZo^  (now  Sir  Jb^n  Slade). 
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*re  transactions  from  which  the  estate  of  fV.  Fairlie  can        1S37. 

derive  no  protection.     Had  those  transactions  operated 

to  reproduce  the  trust  fund,  they  would,  pro  tanto,  have 

'^leased  his  estate,  by  satisfying  the  demand  upon  it ; 

'>ut,  as  they  were  wholly  unprofitable  for  that  purpose, 

^at  liability  remains  unaffected  by  them. 

I  have,  therefore,  no  hesitation  in  affirming  the  Vice- 
-chancellor's decree  with  costs. 
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1837. 


Aug,  5.  7,  8. 


LEE  V.   LOCKHART. 


WILD  V.   LOCKHART. 


C,  having  an  "DY  indentures  of  lease  and  release,  dated  the  14th  ^^ 

lum'^of '"*  ^"^*    ^^^^  ^^  ^'^"^"^^  ^^^^^  "^  consideration  of  j^i 

laooo/.,  the  sum  of   10,000/.,  expressed  to  be  paid  to    Lord  Ji^"^ 

mortgage  Dclaval  (then  Sir  John  Husscy  Delax^tl),  by  the  Earl  of  3^^  *'^ 


--^-^^ 


3 


mortgage 

made  by  him-    Beverley  (then  Lord  Ahemon  Percy)  and  Sir  G«»:?^ 

self  to  Z>..  and    „.         "^  ^^       ,   ^  ,       ,    "^  ,  .  , 

having  also        Irarren^  Lord  Delaval  conveyed  certaui  real  estates  to  ^^  %y 

sub^cTtT"^   the  Earl  of  Bcoerleij  and  Sir  George  Warren,  in  fee,  sub-  ^^-%< 

mortgages,       ject  to  a  proviso  for  redemption,  on  payment  by  Lord 

lo'wo/l^sub-    -D^^^wz/  of  the  sum  of  10,000/.  and  interest. 

ject  to  the  -^C 

S>^  an^also          ^y  ^"  indenture  of  settlement,  also  dated  the  15th  of  ^ 

the  other  pro-  August  1 778,  and  made  on  the  marriage  of  John  Fenton  Y- 

to  the  mort-      Ca'xthome  with  Frances  Delaval^  the  daughter  of  Lord  ^ 

pages  affecting  D^^iaval,  and  to  which  the  Earl  of  Beverley  and  Sir  Geor^re 

It,  to  trustees,  .  ^ 

upon  trust  to     JVarrefi^  as  well  as  Lord  Delaval^  were  parties,  it  was 

flfLl^'fflwf.!"^  declared  that  the  before-mentioned  sum  of  10,000/.  was 

cages  aiiecting  '  ■: 

both,  and  to     not,  in  fact,  paid  by  the  Earl  of  Beverley  and  Sir  George 
surplus  among   ^Vanen^  and  was  not  their  money ;  but  that,  upon  the 

the  other  ere-  treaty  for  the  marriage,  it  had  been  agreed  that  that 

ditorsofC;  ,       ,j  ,  ,.    ,  .,  ,     i        .   .       ,^  - 

and,  by  the       sum  should  be  applied  upon  the  trusts  declared  by  the 

^®    j^f  •       present  deed.  It  was,  therefore,  declared,  that  the  Earl  of 

release  him  Beverley 

from  all  de- 
mands in  respect  of  their  debts.  JD.  being  applied  to  by  C  to  execute  this  deed,  £ 
refuses  to  do  so  unless  his  mortgage  security  upon  the  10,000/.  is  preserved;  and  ^, 
C.'s  solicitors,  one  of  whom,  7^.,  is  a  trustee  under  the  trust  deed,  prepare  a  me-  ^ 
moranduro,  which  is  indorsed  on  the  deed,  and  which  declares  that  2>.,  by  executing  ^ 
the  deed,  shall  not  affect  his  mortgage  security  upon  the  10,000/. 

D,  then  executes  the  deed,  and  at  the  same  time  signs  the  indorsement,  which 
is  also  signed  by  T.  There  was  no  reason  to  suppose  that  this  indorsement  was, 
or  was  intended  to  be,  concealed  from  any  of  the  other  creditors  who  executed  the 
trust  deed :  I 

Held,  that  2>.  did  not  waive  his  rights  or  remedies  as  mortgagee  of  the  lOyOOOl. 


1 

^ 
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fiewrfeyand  Sir  George  Warren  should  stand  possessed        1887. 

of  the  10,000/.,  upon  trust  for  Frances  Delaval  and  John 

fentonCaaothome^  during  their  respective  lives,  as  therein 

Mentioned ;  and,  after  the  decease  of  the  survivor,  upon 

certain  trusts  for  the  benefit  of  the  children  of  the  mar- 

'*^ge;  and  in  case  no  child  of  the  marriage  should  live 

to     attain  a  vested  interest,  then  upon  trust  for  John 

ion  CaxDihomej  his  executors,   administrators,  and 

IS. 


y  an  indenture  of  assignment,  dated  the  27th  of 

ry  1780,  and  made  between  J,  F.  Cawthome  of  the 

^  part,  and  Lord  Delaval  of  the  other  part,  after  re- 

Kig  that  on  the  25th  of  May  1 779,  Lord  Delaval 

■~it;  CaoMorne  2000/.,   and  that,  for  the  purpose  of 

ring  the  repayment  of  that  sum,  with  interest  at  5 

cent,  CawthofTie  had  given  Lord  Delaval  a  bond, 

^^«d  the  25th  of  May  1779,  in  the  penal  sum   of 

^^OO/. ;  and  reciting  that  this  sum  of  2000/.,  and  all 

thereof,  still  remained  due;  and  reciting  that 

Ord  Delaval  had,  on  the  date  of  the  present  indenture, 

^^^t  Cawthome  the  further  sum  of  1000/.,  and  that,  for 


^  purpose  of  securing  the  repayment  of  that  sum  with 

^^terestat  5  per  cent,  Cawthome  had  given  Lord  Delaval 

^^other  bond  of  even  date  with  the  present  indenture, 

^^  the  penal  sum  of  2000/. ;   and  reciting  the  before- 

^^entioned  mortgage  deed,  and  the  marriage  settlement, 

^nd  the  marriage,  and  that  at  the  time  of  advancing  the 

^OoOJL,  it  was  agreed  that  such  further  security  should 

^^  given  for  that  sum  and  interest,  and  for  the  sum  of 

^OoOt  and  interest,  as  was  after  contained  :  it  was  wit- 

^essed,  that  Cawthome  assigned  to  Lord  Delaval  all 

^^t  the  sum  of  10,000/^  secured  by  the  therein-recited 

^^ortgage,  and  all  such  interest  as  should  become  pay- 

^*>le  to  Cawthome  under  the  trusts  of  the  marriage  set- 

*^xncnt,  subject  to  a  proviso  for  redemption,   upon 

X  4*  payment 
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1837.        payment  of  the  sums  of  2000/.  and  1000/.  and  interest. 
It  was  also  witnessed,  that  Cawthome  directed  that  the 
t>.  Earl  of  Beverley  and  Sir  G.  Warren  should,  after  Caw- 

thome^  his  executors  or  administrators,  should  become 
entitled  to  the  10,000/.,  or  any  part  of  it,  or  the  interest 
or  produce  of  it,  stand  possessed  of  that  sum  and  interest, 
and  the  securities  for  the  same,  upon  trust,  in  the  first 
place,  to  pay  Lord  Delaval  the  several  sums  of  2000/. 
and  1000/.,  and  all  interest  due  and  to  grow  due  for 
the  same  respectively,  and  subject  thereto,  in  trust  for 
Cawthome. 

By  an  indenture  of  release  and  assignment,  bearing 
date  the  21st  of  June  1797,  made  between  John  Fen^ 
ton  Cawthome  of  the  first  part ;  John  Ingram  Lockhartj 
James  Barrow,  George  Tennanty  and  John  Dawbiggin  of 
the  second  part;  and  the  several  persons  whose  names 
and  seals  were  thereunto  subscribed  and  afiixed  (being 
creditors  of  J.  F.  Cawthome)  of  the  third  part,  reciting 
that  Cawthome  was  indebted  to  the  several  persons, 
parties  of  the  third  part,  in  the  several  sums  of  money 
set  opposite  to  their  respective  names;  and  reciting 
that  Cawthome  was  seized  in  fee  of  the  hereditaments 
mentioned  in  the  first  schedule  annexed  to  the  present 
deed,  subject  to  the  mortgages  and  incumbrances  therein 
mentioned;  and  that  the  hereditaments  mentioned  in 
the  second  schedule  to  the  same  deed  were  subject  to 
the  uses  and  trusts  of  his  marriage  settlement;  and  that 
his  estate  and  interest  in  the  settled  hereditaments  were 
comprised  in  certain  of  the  said  mortgage  securities; 
and  reciting  the  before-mentioned  settlement  of  the 
10,000/.,  but  that  the  estate  and  interest  of  Cawthome 
were  charged  with  the  payment  of  the  sum  of  3,000/.  and 
interest  to  Lord  Delaval,  by  the  indenture  of  the  27th  of 
May  1780 ;  and  reciting  that  Cawthome,  in  order  to  make 
a  provbion  for  payment  of  his  debts,  had  agreed  to  convey 

and 
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^d  assign  all  his  real  estates  specified  in  the  schedules*         1837. 
or  either  of  them,  and  also  all  his  interest  in  the  10,000/., 
^  trustees,  for  the  benefit  of  his  creditors,  in  manner  after 
^»»^ntioned;  and  that,  in  consideration  of  such  his  proposal, 
-C-QciAor^,  BarratDj  Tennanif  and  Dowbiggin,  and  also  the 
^^'^^eral  other  persons,  parties  thereto,  of  the  third  part, 
^^"^sditorsof  Caw/Aom^,had  consented  to  give  such  release, 
*^^^d  to  enter  into  such  agreements,  covenants,  and  declar- 
•-'^ions  as  therein-after  contained :   it  was  witnessed,  that 
^-^-^^snothome  conveyed  to  Lockhart^  Barrow^  TennarUy  and 
<^^gginj  and  their  heirs,  the  several  hereditaments 
mprised  in  the  first  and  second  schedules ;  to  hold  the 
me,  subject,  as  to  the  hereditaments  comprised  in  the  se- 
nd schedule,  to  certain  uses  and  trusts  declared  by  the 
arriage  settlement,  and  also  subject  to  the  several  mort- 
legacies,  charges,  and  incumbrances,  which  respec- 
vely  affected  the  hereditaments  thereby  granted  and 
eleased,  to  and  to  the  use  of  Lockhart,  Bafrow^  Ten^ 
anty  and  Dawbtggin,  their  heirs  and  assigns.     And  it 
further  witnessed,  that  Cawthome  assigned  to  the 
^ame  persons  the  before-mentioned  sum  of  10,000/.  to 
"^hich  he  was  entitled,  subject  to  the  estate  and  interest 
therein  of  his  wife,  and  to  the  estates,  interests,  and 
C!laims  thereupon,  of  any  child  or  children  of  the  mar- 
riage ;  and  subject  also  to  the  indenture  of  the  27th  of 
Jtfay  1780,  for  securing  to  Lord  Delaval  the  said  sum  of 
3000/.  and  interest.    It  was  then  declared  that  Lockhartj 
Barrawj   Tennant^  and  Dowbiggin  should  stand  seized 
of  the  hereditaments  comprised  in  the  first  schedule, 
upon  trust  to  receive  the  rents,  or  to  mortgage  and  sell, 
and  to  stand  possessed  of  the  monies  thereby  arising  upon 
trust  to  pay  certain  costs  and  expenses,  and  then  certain 
principal  monies  and  legacies,  and  then  to  discharge 
such  of  the  mortgages  and  other  incumbrances  as  affected 
the  title  of  what  should  be  sold,  according  to  the  priority 
of  such  debts,  legacies,  mortgages,  and  incumbrances ; 

and 
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1 837*  and  after  paymeDt  and  satisfaction  of  the  said  sums  respeo 
tively,  to  pay  and  divide  whatsoever  should  remain  of 
the  monies  'so  to  be  raised,  equally  to  and  amongst  the 
several  other  just  creditors  otCawtkomef  parties  thereto, 
by  an  equal  pound  rate,  according  to  the  amount  of  their 
respective  debts  at  the  date  of  the  present  deed,  as  far  as 
such  money  would  extend  to  pay  the  same ;  and  should 
stand  seized  of  the  hereditaments  comprised  in  the  se- 
cond schedule  upon  certain  trusts  therein  declared ;  and, 
amongst  others,  to  raise  an  annuity  and  pay  the  same 
among  the  creditors  of  Cawthome,  parties  to  the  deed,  in 
manner  before  mentioned.  And  it  was  declared  that  the 
trustees  should,  after  the  decease  of  Cawthomej  and  after 
the  decease  of  his  wife,  and  failure  of  the  issue  of  the  mar- 
riage entitled  to  the  10,000/.,  which  should  first  happen 
before  all  the  said  debts  should  have  been  paid  or  satis- 
fied, call  in  and  compel  payment  of  all  and  whatsoever 
should  then  remain  due  and  payable  in  respect  of  the  be- 
fore-mentioned sum  of  10,000/.  in  manner  afl;er  men- 
tioned. The  deed  then  containedjcertain  trusts  for  raising, 
in  certain  events,  a  sum  of  6000/.  instead  of  the  annuity 
before-mentioned.  And  it  was  declared  that  the  trustees 
should  stand  possessed  of  the  6000/.,  and  of  the  sum  or 
sums  to  be  received  in  respect  of  the  10,000/.,  upon 
trust,  in  the  first  place  to  pay  the  mortgage  debts,  lega- 
cies, and  other  incumbrances  affecting  the  hereditaments 
and  premises  thereby  released,  and  after  payment  thereof 
to  apply  the  same  iii  payment  of  the  other  creditors, 
parties  thereto,  equally,  and  without  preference  or  prio- 
rity, in  manner  thereinbefore  directed. 

The  deed  further  witnessed,  that  all  the  creditors, 
who  had  sealed  and  delivered  the  present  deed,  did 
severally  and  respectively  release  to  Cawthomcj  his  heirs, 
executors,  and  administrators,  all  actions,  suits,  bills, 
bonds,  obligations,  debts,  dues,  duties,  accounts,  sums 

of 
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of  money,  judgments,   extents,  executions,  trespasses,        1837. 

trosts,  claims,  and  demands  whatsoever,   both  at  law 

and  in  equity,  or  otherwise  howsoever,  which  they  then 

h^^  or  should  or  might  have,  challenge,  claim  or  de- 

m^uid  against  Cccmthome^  his  heirs,  executors,  or  ad- 

iTB.  mnistrators,  or  his  or  their  estates  or  effects,  or  any  of 

tft:ft^^,  other  than  the  premises  in  the  present  indenture 

c<=»iitained,  for  or  by  reason  or  means,  or  on  account  of 

e  debts  to  them  or  any  of  them  respectively  then  due 

A  owing  from   Cawthome^  or  of  any  other  matter, 

vise,  or  thing  whatsoever ;  and  it  was  provided  that,  not- 

Cfastanding  any  thing  therein  contained,  when  and  as 

^'^en  as  any  monies  should  be  received  by  the  trustees 

i'espect  of  the  trust  estates  and  premises,  the  same 

^uld  be  subject   to   the   trusts   aforesaid,   and  after 

satisfying  and  discharging  thereout  the  said  mott* 

and  prior  charges   and   incumbrances,   become 

^r^ibutable,  and  should  be,  from  time  to  time,  when 

as  occasion  might  require,  divided,  in  such  manner 

^liould  form  and  make  an  equal  pound  rate  upon  all 

-      debts  justly  due  and  owing  by  Cawihome  to  his 

^iral  creditors,  whose  debts  should  be  by  the  trustees 

^e  time  being  admitted  to  be  justly  due  and  owing 

^Jie  day  of  the  date  of  the  present  indenture. 


is  deed  was  executed  by  various  creditors  of 
^^^homcj  and,  amongst  others,  by  Lord  Delavalf  as  a 
iter  for  the  sum  of  4825/1,  including  the  amount  of 
two  sums  of  2000/.  and  1000/.  and  interest  (a)  Oq 
first  skin  of  the  deed  was  endorsed  a  memorandum 
ich  was  signed  by  Lord  Delaval^  and  by  Mr.  Tennant 
of  the  trustees,  and  was  in  the  following  words :  — 

**  Memo- 
ry] It  appeared  that  this  sum  sum  of  SCO/,  lent  by  Lord  De^ 
-18S5/.  included  also  a  further      laved  to  Cawihome, 
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"  Memorandum  :  —  At  the  time  of  the  execution  of 
the  within- written  indenture  it  was  expressly  understood 
V*  and  agreed  that  the  sum  of  10,000/.,  mentioned  within, 

as  secured  for  the  benefit  of  the  within-named  John 
Fenton  Cawthome  and  Frances  his  wife,  and  which  is,  as 
within  mentioned,  made  a  further  or  collateral  security 
for  a  sum  of  3000/.,  and  a  large  arrear  of  interest  now 
due  upon  the  bonds  of  the  said  John  Fenton  Cawthome 
to  the  said  John  Lord  Delaval^  shall  remain  and  con- 
tinue charged  with  and  liable  to  the  payment  of  the  said 
3000/.,  and  all  interest  now  due  and  hereafter  to  grow 
due  for  the  same ;  and  that  so  much  of  the  said  3000/L 
and  interest  as  shall,  after  deducting  all  dividends  to  be 
made  in  respect  of  the*  said  3000/.  and  interest,  under 
or  by  virtue  of  the  within-written  indenture,  such 
dividends  being  first  applied  in  discharge  of  interest 
due  and  to  grow  due  in  respect  of  the  said  3000/.  [re- 
main unpaid]  when  the  said  10,000/.  shall  become  due 
and  payable  to  the  said  John  Fenton  Cawthome  or  his 
executors,  administrators,  or  assigns,  in  case  the  same 
shall  ever  become  so  due  and  payable,  shall  be  deducted 
and  retained  by  the  said  John  Lord  Delaval  out  of  the 
said  10,000/.  and  interest ;  and  that  nothing  contained  in 
the  within-written  indenture  shall  in  anywise  prejudice 
or  affect  any  security  or  securities  which  the  said  John 
Lord  Delaval  hath  for  the  3000/.  and  interest" 

The  memorandum  was  signed  by  Lord  Delaval  at 
the  same  time  at  which  he  executed  the  deed. 

Mr.  Tennant  was  a  solicitor,  and  a  partner  in  the 
firm  of  Greene  and  Tennant^  who  were  the  solicitors  of 
Cauothome^  and,  as  such,  were  employed  in  obtaining  the 
signatures  of  several  of  his  creditors  to  the  trust  deed 
of  1797.  Messrs.  Greeiie  and  T*ennant  accordingly 
applied  to  the  solicitors  of  Lord  Delaval^  to  obtain  his 

signature 
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^^nature  to  the  deed ;  but  Lord  Delavaly  by  the  advice  1837. 
^f  his  solicitors,  declined  to  execute  it,  unless  his  rights 
^d  remedies  as  mortgagee  under  the  indenture  of  the 
27th  of  May  1780  were  preserved ;  and  on  the  10th  of 
Ji<^  1797  Lord  DeLavaVs  solicitors  received  from 
Messrs.  Greene  and  Tennant  a  letter,  in  the  handwriting 
^filx.  Tennant^  in  the  following  terms  :  — 

**  Cawthomes   Trust  Deed.  —  Messrs.    Greene  and 

^^nnanfs  compliments  to  Mr.  Farrer,  and  send  him 

enclosed  such  a  memorandum  to  be  endorsed  on  the 

^®«d  as  will  leave  Lord  Delaval  in  the  full  possession  of 

®^«ry  benefit  to  be  derived  from  his  security,  and  which 

^^y  trust  his  Lordship  and  Mr.  Farrer  will  think  suflB- 

c»«nt.    Grai/s  Itm,  July  10.  1797." 

'X'he  before-mentioned  memorandum  was  accordingly 
'dorsed  on  the  deed  by,  or  by  direction  of,  Messrs. 
'^cene  and  Tennant.     In  the  books  of  Messrs.  Greene 
Tennant f  between  entries  of  the  21st  of  June  1797} 
the  mhof  July  1797,  was  an  entry  in  the  following 
is:  "Attendances  on  Mr.  Farrer  to  fix  and  ascertain 
DelavaVs  debt,  and  writing  letters ;  and  at  length 
illy  settling  about  the  same ;  and  the  draft  of  a  special 
**^«noorandum  to  be  endorsed,  and  endorsing  same." 

"Xlie  decree  in  these  causes  having  referred  it  to  the 

^^aster  to  enquire  what  debts,  under  the  deed  of  the  21st 

^i"   nJune  1797j  and  what  other  charges,  mortgages  and 

^^cumbrances,  there  were  affecting  the  hereditaments 

^^ntioned  in  the  pleadings,  and  the  before-mentioned 

sam  of  10,000/.,  the  representatives  of  Lord  Delaval^ 

on  the  25th  of  May  1835,  caiTied  in  a  claim  upon  that 

^^  of  10,000/.  for  the   sura   of  10,299/.  14-5.  6rf.,  as 

b^uig  then  due,  for  principal  and  interest,  in  respect  of 

the  two  before-mentioned  debts  of  2000/.  and  1000/., 

after 
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1837*       after  giving  credit  for  several  suras  received  by  Lord 

^^T^^^^*^     Delaval  on  account  of  interest.     The  master  disallowed 
Lee 

V,  the  claim,  conceiving  that  Lord  Delaval,  by  executing 

the  deed  of  the  21st  of  June  17979  in  manner  before- 
mentioned,  waived  all  his  rights  and  remedies  as  a  mort- 
gagee of  the  10,000/.  under  the  deed  of  the  27th  of  Mcy 
1780;  but  he  made  a  separate  report,  stating  all  the 
facts  before  mentioned. 

The  case  came  before  the  Master  of  the  Rolls  upon 
three  exceptions  to  the  report,  and  upon  a  petition,  pre- 
sented by  the  representatives  of  Lord  Delaval,  praying 
that  provision  might  be  made  for  satisfying  their  debL 
The  Master  of  the  Rolls  referred  it  back  to  the  master  to 
review  his  report  upon  the  second  and  third  exceptions, 
without  prejudice  to  any  question  between  the  parties  in 
the  causes,  and  ordered  the  petition  to  stand  over  in  the 
mean  time.  This  order  not  being  satisfactory  to  Lord 
DelavaVs  representatives,  they  presented  a  petition  of 
appeal  to  the  Lord  Chancellor,  praying  that  the  second 
and  third  exceptions  and  their  former  petition  might  be 
re-heard. 

Mr.  Wigram  and  Mr.  Sidebottom  supported  the  claim 
of  Lord  DelavaTs  representatives. 

Mr.  Walker  and  Mr.  S/iarpe,  on  the  part  of  the 
plainti£P,  opposed  it. 

Mr.  Tinnei/f  Mr.  Simjykinson,  Mr.  Duchsoorth,  Mr. 
Ellis,  Mr.  Geldart,  Mr.  Tennant,  and  Mr.  •/.  JRussdl 
appeared  for  the  other  parties. 

It  was  contended  that  the  memorandum  endorsed 
on  the  trust  deed  was  fraudulent,  illegal,  and  void,  as 
against   the   creditors ;   and   the  cases  of  Cockshott  v. 

Bennett^ 
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Bennett {a)j  Leicester  v.  Itose{b)f  Jackman  v.  MitcheU{c\ 
^  parte  Sadler  and  Jackson  (d),  and  Spurret  v.  Spiller  {e) 
^ere  referred  to  in  support  of  this  position.     It  was  also     ^      v. 

Afgued  that  the  amount  of  Lord  DelavaPs  debt  must  be 

confined  to  the  penalty  of  the  bonds  given  to  him. 


LOCKHART. 


The  Lord  Chancellor.  Aug.  s. 

It  appears  that  by  Mr.  Caxvihome^s  marriage  settle- 
tlement,  in  the  year  1778,  a  sum  of  10,000/.  was  settled 
upon  certain  trusts,  under  which,  after  his  own  death 
and  the  death  of  his  wife,  and  failure  of  issue  of  the  mar«- 
riage,  he  would  have  himself  an  absolute  interest ;  and 
by  deed  of  the  27th  of  May  1780,  he  made  this  contin- 
gent interest  in  the  capital  of  the  10,000/.  the  subject  of  a 
charge,  for  the  purpose  of  securing  the  payment  of  a  sum 
of  money  due  to  Lord  Delaval.     A  question  was  raised 
whether  the  debt  now  due  to  Lord  Delaval  was  or  not 
to  be  confined  to  the  penalty  of  the  bonds ;  but,  looking 
at  the  terms  of  the  deed  of  1780,  I  see  no  ground  what- 
ever to  support  the  affirmative  of  that  proposition,  inas- 
much as  that  charge  is  made  for  the  sums  which  had  been 
advanced,  and  all  interest  due  and  to  grow  due  for  the 
same,  and  the  fund  is  made  redeemable  upon  payment 
of  those  sums  and  all  interest     The  bonds  were  col- 
lateral securities,  and  cannot  cut  down  the  security  of  the 
deed,  which  was  for  principal  and  interest. 

It  appears  that  that  deed  was  executed  in  the  year 
^'^SOy  and  it  is  obvious  that  at  that  time,  only  two  years 
*'ter  the  marriage,  this  was  a  very  remote  and  contingent 
P'^perty,  and  not  very  likely  to  be  available  for  the  pur- 
pose 

(fl)  2  T.  R,  763.  (d)  15  Ves.  52. 

{b)  4 -Bill/,  372.  (c)  1  yitk,  105. 

(c)  iSVet.SSl. 
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1837.  pose  of  securing  what  it  purported  to  secure.  The  lives  were 
then  young,  and  it  was  not  at  all  certain  that  there  would 
not  be  children  of  the  marriage ;  but,  in  1797,  nineteen 
years  had  elapsed  since  the  marriage ;  the  lives  having 
become  seventeen  years  older,  therefore,  than  at  the  time 
of  the  security  of  1780 ;  and,  that  period  having  elapsed 
without  their  having  had  any  children,  it  was  an  infi- 
nitely more  valuable  security. 

Now,  that  trust  deed  of  1797  is  the  deed  upon  which 
the  question  depends.  It  appears  that  Mr.  Cwmthom^s 
property  was  subject  to  some  debts  and  mortgages 
not  of  his  own  creating,  and  for  which,  therefore,  be 
was  not  personally  liable;  and  to  some  legacies;  and 
also  to  some  mortgages  and  judgments  of  his  own  cre- 
ating, and  for  which,  therefore,  he  was  personally  liable. 
His  interest  in  the  10,000/.  was  an  interest  subject  to 
the  charge  which  he  had  before  created  in  favour 
of  Lord  DelavaU  The  trust  deed,  first  of  all,  re- 
cites his  title  to  the  real  estates,  and  the  charges  due 
upon  those  estates  for  which  he  was  not  personally  liable, 
and  the  others  for  which  he  was  personally  liable ;  and  it 
also  recites  his  title  to  the  10,000/.,  and  expressly  recites 
the  charge  upon  that  sum  created  by  the  deed  of  1 780, 
and  recites  the  intention  of  assigning  all  Cawthome^s  in- 
terest in  the  10,000/. ;  and  then  conveys  the  real  estates, 
subject  to  the  mortgages  and  charges,  and  assigns  the 
10,000/.,  subject  to  Lord  DelavaVs  mortgage  security  for 
3000/.  and  interest.  The  property  conveyed  and  as- 
signed, therefore,  was  not  the  property  discharged  of  the 
mortgages,  but  that  which  was  the  property  of  Mr.  CatD- 
thome,  subject  to  the  charges  then  existing ;  and  yet  the 
trusts  of  the  land  are  to  pay  the  mortgages,  not  only  those 
due  upon  the  land,  which  were  not  personal  charges  of 
^Y.Cawthome^  but  also  those  which  were  so;  and  the  deed 
directs  the  surplus  to  be  divided  among  his  other  creditors 

pro 
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# 

Jfro  rat& :  the  expression  is  "  other  creditors."  It  provides,        1 837. 

£rst,  for  the  payment  of  the  sums  due  upon  the  security  of 

tbG  estates,  and  for  which  he  was  not  personally  liable ; 

ancl  then, — the  property  conveyed  being  property  sub- 

jecrt  to  mortgages  and  judgments  of  his  own  creation, — 

It    provides  for  the  discharge  of  them;  clearly,  therefore 

n<^^  contemplating  even   those   mortgagees   who   were 

CK*^^itors  of  Mr.  Cctwthorhe  personally  as  creditors  who 

w^^sre  to  participate  in  the  monies  to  arise  under  the 

tr*  mjMSts  of  this  deed.     In  short,  they  could  not  be  the 

cr^sditors  intended,  because,  if  the  trusts  were  carried 

irB  'Cx)  execution,  and  there  were  any  thing  to  divide,  it 

Kir^>iild  not  be  amongst  them.     .Then  the  trust,  as  to  the 

lO^OOO/L,  is  in  these  terms;    to   call   in   and  compel 

ps^^ment  of  all   and   whatsoever  should   then  remain 

dmae  and  payable  in  respect  of  the  10,000/.  —  To  get 

iim   vhat  remains  of  the  10,000/.  must,  I  presume,  have 

had  reference  to  Lord  DelavoTs  claim,   because   the 

^«ole  had  been  assigned,  and   there   was  no  reason 

^"^  the  sum  should  be  reduced,  except  by  payment  of 

^■^e  charge  to  Lord  Delaval.     Then  there  is  a  clause 

^**ibracing  the  whole  of  the  1 0,000/. ;  and  the  trusts  of  it 

'^^'^  to  pay  the  mortgage  debts  and  other  incumbrances 

^*fi*cting  the  premises  —  the  premises  being  the  landed 

^^tes  as  well  as  the  10,000/.  —  and  to  divide  the  sur- 

'^  *^8  among  the  other  creditors,  as  before. 

^ow,  if  that  clause  were  confined  to  the  10,000/.,  it 

^^Uld  be  quite  clear  that  Lord  Delaval  was  not  intended 

^^  ^>e  included  in  the  description  of  the  "  other  creditors," 

^*^^  I  think  it  equally  clear,  that  it  was  intended  that  his 

^t  should  be  paid  out  of  the  10,000/.,  and  that  it  was 

contemplated  that  he  should  be  a  creditor  for  the 

*^^*T:>ose  of  coming  in  under  the  trust  deed,  and  partici- 

■*^^*i^g  in  the  trust  funds.    The  creditors  were  made,  by 

^   cleed,  to  release  all  debts,  trusts,  or  claims  against 

^OL.  III.  Y  Cawthome^ 
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1 837.  Ccruothorne^  or  his  estate  or  effects,  other  than  the  premises^ 
The  premises  therein  comprised  were  not  the  lO^OOOZ.,  but 
the  10,000/.  subject  to  the  payment  of  the  claims  of  Lord 
Delaval;  and  then  there  is  a  proviso,  which  makes  it  quite 
clear  that  it  was  intended  that  Lord  Delaval  should  be 
paid  out  of  the  10,000/.,  and  that  he  was  not  to 
come  in  as  a  creditor,  viz.  the  proviso  that  all  monies  re- 
ceived from  the  trust  premises  (of  which  the  10,000/.  was 
part)  should,  after  first  satisfying  and  discharging  thereout 
the  said  mortgages,  prior  charges,  and  incumbrances,  be 
distributed,  pro  rata,  amongst  creditors  who  should  be 
admitted  by  the  trustees.  That  is  a  general  proviso^  ap- 
plicable to  all  the  trust  funds,  of  which  the  10,000/.  was 
part,  and  the  meaning  is  that  all  the  incumbrances  on 
the  property  should  be  paid,  and  the  surplus  divided ; 
that  is,  clearly,  amongst  creditors  remaining  unpaid,  and 
excluding  creditors  having  charges  upon  the  property, 
who  would  receive  payment  out  of  the  specific  property 
which  was  the  subject  of  the  charge.  Then  there  is  a 
provision  that  creditors  having  notes  should  give  them 
up,  but  none  that  creditors  having  charges  or  mortgages 
should  give  up  their  securities. 

From  this  it  appears  clear  that  neither  the  mortgagees 
of  the  land,  nor  Lord  Delaval  as  mortgagee  of  the 
10,000/.,  were  contemplated  as  parties  who  would  come 
in  under  the  trust  deed. 

Both  descriptions  of  property  were  vested  in  the 
trustees,  subject  to  the  mortgages  and  charges.  The 
trusts  of  both  were  to  pay  the  mortgagees,  and  to 
divide  the  surplus  among  the  other  creditors. 

The  first  trust  was  to  pay  the  mortgagees,  which 
could  not  be,  if  the  mortgagees  were  to  release  their 
mortgages.     The  holders  of  notes  were  to  give  them 

up. 
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^p>  but  there  was  no  such  provision  as  to  mortgagees.        1837. 
Ilerefbre,  though  the  release  would,  in  its  terms,  dis- 
cbarge the  mortgage,  if  a  mortgagee,  executed  the  deed, 
U  ifi  clear  that  this  was  not  intended  to  apply  to  them, 
wid  therefore  clear  that  there  was  no  contract  or  com- 
owHi  purpose  between  the  mortgagees  and  the  other  cre- 
ditors.    Messrs.  Greene  and  Tennanti  however,  as  solici- 
tors for  Mr.  Gmthomej  applied  to  Messrs.  Farrer  and 
^kinsofiy  Lord  DelavaFs  solicitors,  to  get  him  to  sign, 
declined,  unless  his  security  under  the  deed  of  1780 
preserved.     Greene  and  Tennant  prepared  the  in- 
dorsement, stating  that  it  would  have  the  effect  of  securing 
the  mortgage  upon  the  10,000/L     On  that  representation 
4Uid  assurance  he  did  execute  the  deed,  at  the  same  time 
siting  the  indorsement,  the  object  of  which  was  to 
keep  alive  the  security  which  he  then  had  under  the  deed 
of  1780.    Those  who  now  represent  Mr.  Cawtkome  insist 
that  the  e£Pect  of  Lord  DelavaVs  executing  the  deed  was 
to  destroy  his  security  under  the  deed  of  1780,  and  that 
the  representations  and  promises  under  which  he  was 
induced  to  do  so,  are  to  be  rejected  at  their  application. 
If  the  mortgage  be  affected,  it  is  clearly  from  misap- 
prehension on  both  sides.     There  was  no  intention  to 
■^^cp  the  transaction  secret ;  the  best  proof  of  which  is 
^"«t  the  indorsement  was  made  on  the  deed  itself. 

Packman  v.  Mitchell  (a)  was  cited  in  support  of  Mr. 
^^'Whorn^s  case.  That  case  decided  that  a  bond  given 
^  secure  the  deficiency  of  a  trust  fund,  under  a  com- 
petition deed,  was  void ;  and  it  is  so  both  at  law  and  in 
^ity.  There  is  no  question  here  as  to  any  additional 
security  being  void,  but  whether  an  existing  security, 
namely,  that  of  1780,  shall  be  held  void  under  the 
terms  of  the  release  of  the  trust  deed,  all  parties  having 

concurred 

(a)  \3Vet.SS\. 
Y  2 
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1 S37.  concurred  in  agreeing  that  it  should  not.  What  Lord 
Delaxml  did  by  signing  did  not  alter  the  situation  of  the 
creditors.  They  never  looked  to  more  than  the  IO9OOO/.9 
subject  to  his  mortgage ;  nor  was  there  any  secresy,  or 
intention  of  putting  them  in  a  worse  situation.  Lord 
Eldon,  in  that  case,  said  the  instrument  was  bad,  only 
because  it  was  proved  that  it  was  intended  to  be  kept 
secret.  Ex  parte  Sadler  aiid  Jackson  {a)  is  upon  the 
same  principle ;  and  there  Lord  Eldon  o£Pered  an  inquiry 
whether  the  additional  security  was  known  to  the  credi- 
tors. Leicester  v.  Rose  (b)  is  founded  upon  the  same 
principle,  that  is,  that  the  security  sought  to  be  enforced 
operated  as  a  fraud  upon  the  other  creditors.  Here, 
the  security  sought  to  be  enforced  is  the  deed  of  1780, 
the  existence  and  validity  of  which  are  recognized  by  the 
trust  deed,  and  provision  made  by  it  for  carrying  the 
objects  of  it  into  effect. 

The  decisions  referred  to  proceed  upon  clear  intelli- 
gible principles ;  but  they  do  not  appear  to  me  to  have 
any  application  to  the  present  case,  in  which  the  only 
question  is  whether  a  person  having  a  valid  security  for 
his  debt,  but  induced  by  the  debtor  to  execute  an  in- 
strument legally  affecting  such  security,  under  a  repre- 
sentation that  such  would  not  be  the  effect,  and  a 
promise  that  it  should  not,  is,  upon  the  application  of 
such  debtor,  to  be  held  to  be  deprived  of  such  original 
security.  I  am  clearly  of  opinion  that  he  cannot  be 
considered  as  so  deprived.  It  was  contended  that  he 
has  waited  till  the  value  of  the  security  has  improved, 
before  he  raised  this  question.  Of  the  conduct  of  the 
parties,  debtor  and  creditor,  or  how  far  the  trust  deed 
has  been  acted  upon,  I  have  no  information,  the  Master 
having  grounded  his  finding  upon  the  simple  fact  of 

Lord 

(a)  15  Ves.52.  {b)  4  i?a</,572. 
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lx>r<l   Delaval  having  executed  the  trust  deed.      Dif-        1837* 

feringf  as  I  do,  from  the  Master,  in  his  conclusion  upon 

this  simple  fact,  and  having  no  information  from  the 

report  as  to  any  other  part  of  the  case,  and  being  of 

opinion  that  it  will  be  much  more  convenient  and  less 

liable  to  error  that  the  whole  of  the  inquiries  directed 

by  the  decree  should  be  answered,  before  the  Court 

pronounces  any  final  judgment,   beyond  the  question 

nised  by  the  report,  I  think  that  the  proper  order  upon 

the  second  and  third  exceptions  will  be  to  declare  that 

Lord  Delaval  ought  not,  under  the  circumstances,  to  be 

considered  as  having,  by  executing  the  deed  and  signing 

tbe  memorandum,  waived  his  rights  and  remedies  as 

mortgagee  of  the  sum  of  10,000/.  under  the  deed  of  the 

27th  of  Maif  1780,  and  with  this  declaration  to  refer  it 

<>ack  to  the  Master  to  review  his  report,  and  to  include 

his  finding  thereon  in  bis  general  report. 


A 


OLDHAM  r.  STONEHOUSE.  ,    \"f-    , 

Jan.  15,16, 18. 

T  the  bearing  of  this   cause  the  Vice-Chancellor  A  decree  hav- 
made  a  decree,  by  which  the  Plainti£P  was  declared  in  the  court 

to  l^^  entitled  to  a  certain  kind  of  relief,  diflFering  from  bjlow  against 
.1  .  It  °  the  Defend- 

^^^  ^hich  was  prayed  by  the  bill ;  and  he  ordered  the  anu  with 

T>«feiidants  to  pay  the  costs.     The  PlaintiflF,  being  dis-  Lord'chln. 
si^Ged  with  that  decree,  presented  a  petition  of  appeal  cellor,  upon  a 
ag&inst  the  whole  decree ;   and,  upon  argument,  the  Mpeid  arainst 
1^^  Chancellor  was  clearly  of  opinion  that  the  decree  ^c  whole  de- 
conplained  of  could  not  stand,  inasmuch  as  it  was  in-  5.  ^fae  Plain- 
consistent  with  the  scope  and  frame  of  the  bill;  and  t>ff» expressed 

'^  his  opinion 

further,  that  the  bill 
ought  to  have 
Ift&i  dismissed  with  costs ;  and  he  gave  the  Defendants  their  costs  of  the  cause,  up 
t^  the  hearing,  but  not  the  costs  of  the  appeal. 

Y  3 
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1838.        further,  that  upon  the  case  made  by  the  pleadings,  and 
^"^T^^^"^    upon  the  evidence  in  the  cause,  the  PlaintiflF  was  not 

Or.DHAM  '  .         Ml  u 

V.  entitled  to  any  decree  whatever,  and  that  his  bill  ought 

bTONEHousE.  ^jjgj-gfQrg  ^q  [iq^q  been  dismissed  with  costs. 

Such  being  his  Lordship's  judgment  upon  the  merits, 
the  question  then  arose,  how  far,  upon  an  appeal  by  a 
party  who  succeeded  in  obtaining  a  reversal  of  the  de- 
cree complained  of,  the  Court  was  at  liberty,  or  would 
be  disposed  to  make  any  order  against  him  as  to  costs, 
where  the  decree  of  the  Court  below  had  given  him  his 
costs. 

Mr.  Knight  Bruce  and  Mr,  Koe^  for  the  Plaintiff,  who 
appealed. 

Mr.  JVigram  and  Mr.  Lloyd^  Mr.  Spence  and  Mr. 
Jacob,  for  di£Perent  Defendants. 


Jamiarj/ 18.        ^^^  LoRD   CHANCELLOR    (after   shortly  stating  the 
facts). 

The  Vice-Chancellor,  acting  upon  a  particular  view 
of  the  case,  made  a  certain  decree,  and  in  conformity 
with  that  view,  directed  the  Defendants  to  pay  the 
costs.  The  Plaintiff,  not  satisfied  with  that  result,  has 
succeeded  in  shewing  the  Court  of  appeal  that  a  dif- 
ferent view  of  the  case  might  and  ought  to  have  been 
taken,  and  that  no  decree  ought  to  have  been  made. 
It  would  be  a  strange  thing  if  the  Court,  after  taking 
away  the  decree  which  was  the  foundation  of  his  right, 
should  still  give  him  the  costs  which  were  incident  to 
the  decree.  The  Plaintiff  having  thought  fit  to  present 
a  petition  of  rehearing  against  the  whole  decree,  the 
Defendants  were  entitled  to  raise  every  question  (and 

among 
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18S8. 


^ttiong  others  the  question  of  their  costs)  which  pro- 
perty arose  out  of  the  subject  matter  of  the  appeal ;  and 
*  *m  bound  to  deal  with  the  cause  as  if  it  now  came 
"^fore  me  upon  tlie  original  hearing.  Supposing  that  to  Stonkhouse. 
*^  80,  I  should  certainly,  in  dismissing  the  bill,  give 
^^^  Defendants  their  costs ;  and  it  is  only  upon  those 
^rms  that  the  Plaintiff  can  be  entitled  to  get  rid  of  the 
decree  which  he  has  impeached  by  his  present  appeal. 

The  result  is,  that  the  Defendants  must  have  their 
^sts  of  the  suit,  up  to  and  inclusive  of  the  hearing; 
but  I  cannot  give  them  their  costs  of  setting  the  de- 
^'ee  right. 


In   the  Matter  of  JOHN  ISAAC,  a  tenant  pur 

outer  vie. 


June  15. 


ITNDER  an  order  dated  the  22nd  of  April  1837,  An  order  to 
certain  costs,  as  taxed  by  the  Master,  were  ordered  nioney  to  a 

^  be  paid  to  Alice  Isaac,  by  Emma  Meyrick.     The  affi-  particular 
J      .  person,  by  a 

^^vit  of  Ht^h  fVilliamSy  therein  described  as  clerk  to  day  stated,  is 

^*  a.  Williams,  gentleman,  stated,  that  on  the  5th  of  I[ni*"*i[*i, 
^^^rck  1 838,  the  deponent  personally  served  Emma  Mey~  founded  on  a 
^^<*  tvith  a  true  copy  of  the  order  of  the  22nd  of  April  ^'aSu  JT 
*^37,  and  also  with  the  Master's  certificate  of  the  amount  made,  and  a 
^^  the  costs,  which  had  been  taxed  at  108/.  Ss.  Bd,,  and      a  demand 

^*t  he  at  the  same  time  personally  demanded  payment  ^^^^  ^y  * 
ftT  «.■  .11  r       3         person  not 

^  that  sum  of  Emma  Meyrick,  who  then  refused  to  dulyautho- 

P^y   the  same  or  any  part  thereof,  and  had  not  since  :"*t«^.,?».  •!!. 
.  *f    f^  '  It,  amounts  to 

P^O  the  same,  either  to  the  deponent,  or  to  Alice  Isaac,  nothing,  al- 

^^  to  any  person  on  her  account.  party  upon 

Upon  whom  the 
demand  is 
°^«  does  not,  at  the  time,  assign  the  want  of  the  demandant's  authority  as  a  reason 
lOT  refusing  the  demand. 

Y  4 
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1838.  Upon  a  motion  supported  by  this  affidavit,  the  Vice- 

J    tlT^iyTtt      chancellor  made  an  order,  that  Emma  Meyrick  should, 

of  Isaac.       within  a  week  from  the  service  of  the  order,  pay  to  Alice 

IsaaCf  or  her  solicitors,  the  amount  of  her  taxed  costs  as 

certified  by  the  Master,  together  with  the  costs  of  the 

application. 

Mr.  Wakefield  and  Mr.  Girdiesiofie  now  moved  to  dis- 
charge that  order,  which  was,  they  submitted,  improper. 
There  was  nothing  to  shew  that  payment  of  the  costs 
had  ever  been  duly  demanded ;  for  it  did  not  appear,  and 
indeed  it  was  not  pretended  that  Hugh  Williams^  de- 
scribed as  the  clerk  of  another  person  of  the  same  name, 
who  was  not  even  stated  to  be  Altec  Isaac's  solicitor, 
had  any  express  authority,  much  less  a  power  of  at- 
torney, to  receive  and  give  a  discharge  for  the  payment ; 
Smith's  Chancery  Practice  {a\  fVilkins  v.  Steoens[b\ 
Brandon  v.  Brandon,  (c)  The  order  complained  of  was 
also  irregular,  because  it  was  made  at  the  cost  of  Emma 
Meyrick^  who,  if  the  taxed  costs  had  not  been  duly  de- 
manded of  her,  had  never  been  in  any  default 

Mr.  Richards^  contra. 

The  passage  cited  from  Smith's  Practice  obviously 
refers  only  to  the  case  of  a  person  who  makes  no  ap- 
pearance to  resist  the  application.  Here,  Emma  Mey^ 
rick  appeared  upon  the  motion  before  the  Vice-chancellor 
and  opposed  it;  but  she  never  put  her  refusal  to  pay 
upon  the  ground  that  the  party  who  served  her  had  no 
authority  to  receive  the  money.  Brandon  v.  Brandon  and 
Wilkins  v.  Stevens  have  no  application,  for  they  were 
both  cases  of  proceedings  with  respect  to  an  attach- 
ment, where,  therefore,  personal  liberty  was  concerned. 
As  to  the  costs  of  the  present  order,  there  can  be  no 

appeal  for  costs  only. 

The 

(a)  Vol.  i.  p.  445.  2  ed.  [c)  1  Bot.  <j-  Pul.  394. 

(6)  19  K«.  117. 


r 
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7%^  Lord  Chancellor.  1888. 

The  question  here  is,  whether  you  had  a  right  to  the  in  the  Matter 
order  fixing  the  time  of  payment,  without  first  shewing      ®^  Isaac. 
that  you  bad  made  a  demand.    I  think  it  was  incumbent 
OD  you  to  shew  that  you  had  duly  demanded  payment. 
Now  a  demand  made  by  a  person  not  armed  with  any 
authority  to  receive  payment  (and  it  is  not  shewn  that 
WiUiams  had  any  such  authority),  amounts  to  nothing. 
It  was  not  necessary,  I  apprehend,  for  Mrs.  Meyrick  to 
assign  any  reason  why  she  refused  to  pay ;  but  the  ab- 
sence of  that  authority,  though  not  stated  by  her,  was  the 
best  reason  in  the  world  for  her  refusal.     Unless,  there- 
fore, you  can  make  out  that  the  practice  of  the  Court  is, 
without  any  demand,  to  grant  a  short  order  fixing  the 
time  of  payment,  I  think  you  have  not  brought  your« 
self  within  the  rule,  and  that  the  Vice-chancellor's  order 
ooust  be  discharged,  and  the  costs  of  the  order  repaid. 


1637. 

*he  Marquess  of  EXETER  v.  The  Marchioness  of        jg^g 

EXETER  and  Others.  Jan.  si. 

Jtme  S2. 

I  TPON  the  treaty  of  marriage  between  the  Plainti£P  The  Court 
^^  and  the  Defendant,  the  Marchioness  of  Exeter,  5j!j*f  SfS 
^^H  Isabella  Poyntz,  daughter  of  W.  S.  Poyiitz,  Esq.,  «lence,  that  a 
^rttten  proposals  for  a  settlement  were,  by  the  Plain-  scripdon  of 
^^8  directions,   drawn  up   by  his  solicitors,  Messrs.  property  had 
^Otttta,  Langjbid,  and  Walfordy  and  by  them  submitted  inadvertently 

to  the  solicitors  employed  on  behalf  of  Miss  PoyrUz.  *"  *  wttle- 
*.  ^    ^  ^      ^   ment,  and  not 

Messrs.  Forsterj  Freiei  and  Cook^  by  whom,  after  some  for  the  pur- 
Alterations,  they  were  finally  agreed  to  and  adopted.         Sn^te  "'"^ 

The  ^hi<^b  the 
general  de- 
fcription  would  in  terms  comprise,  made  a  declaration  that  the  general  description 
bad  been  inserted  by  mistake,  so  far  as  regarded  the  •estate  in  question,  and  gave 
ibe  parties  liberty  to  apply  as  they  might  be  advised. 
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18S7.  The  proposals  stated  that  Lord  Exeter  would  convey 

^^J^j^*^*^  a  portion  of  his  estates,  to  be  thereafter  agreed  on,  to 

Marquess  of  trustees,  in  the  first  place,  for  securing  an  annual  sum 

ExBTER  Qf  35o/,j  for  pin  money  for  Miss  Poyntz^  during  the  joint 

The  lives  of  herself  and  Lord  Exeter^  and  subject  thereto,  to 

o^ExETEr*  ^'^®  "^^  °^  ^^^  Lordship  for  life;  and  after  his  decease, 
for  securing  a  jointure  of  4000/.  a  year  to  Miss  Pqyntzj 
if  she  survived  him,  to  be  reduced  however  to  3000/. 
a  year  in  the  event  of  her  becoming  entitled  in  posses- 
sion to  one  third  of  her  mother's  estates ;  and,  subject  to 
this  jointure,  to  trustees,  in  the  usual  manner,  for  rais- 
ing sums,  not  exceeding  20,000/.  in  the  whole,  as  por- 
tions for  younger  children ;  with  remainders  to  the  use 
of  the  first  and  other  sons  of  the  marriage,  and  their 
issue  male,  and  on  failure  of  such  issue,  to  the  use  of 
Lord  Exeter^  his  heirs  and  assigns. 

A  list  of  the  names  and  rentals  of  the  several  estates 
intended  to  be  comprised  in  the  settlement,  and  the  total 
rental  of  which  was  stated  at  the  sum  of  20,9 34>/.,  was  sub- 
sequently laid  before  Messrs.  Forstery  Frere^  and  Cook, 
on  behalf  of  Miss  PoyntZy  for  their  approbation ;  and, 
after  some  slight  variations,  was  finally  agreed  to.  In  this 
list  the  estates  were  arranged  alphabetically  under  the 
counties  in  which  they  were  respectively  situate :  the  only 
Lincolnshire  estates  specified  in  it  were  Bourne,  Bourne 
Fen  Lands,  and  Morton,  of  which  the  rentals  were  stated 
at  1528/.  125.,  279/.  4-5.,  and  275/.  135.  respectively. 

Shortly  afterwards,  an  indenture  of  settlement  was  ex- 
ecuted, dated  the  8th  of  May  1824,  by  which  the  estates 
therein  specified  and  described  were  conveyed  by  Lord 
Exeter  to  uses  and  upon  trusts  similar  to  those  stated 
in  the  proposals.  In  the  deed,  after  a  particular  enu- 
meration and  description,  by  their  parcels  and  occupy- 
ing tenants,  of  the  several  estates  therein  comprised, 
situate  in  the  counties  of  Northampton,  Bedford^  Buck" 

ingham. 
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^^iR,  and  Lincoln^  which  estates  corresponded  exactly 

^^th   those  enumerated  in  the  list  before  mentioned, 

^^nie  these  words,  —  "  and  all  other  the  manors,  mes- 

^usges,  lands,  tenements,  hereditaments,  and  premises 

the  said  Marquess  ofUxeter^  within  the  said  counties 

Northampton^  Bedford^  Buckingham^  and  Lincoln.** 

Tie  marriage  of  the  Plaintiff  and  Miss  Poyniz  was  so- 
l^iiinised  a  few  days  after  the  execution  of  the  settlement, 
axid  there  were  issue  of  the  marriage  four  children. 
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1837. 


The 

Marquess  of 

Exeter 

V. 

The 
Marchioness 

of  £XSTEB. 


Besides,  the  Lincolnshire  estates  enumerated  in  the 
and  specifically  mentioned  and  described  in  the  set- 
cement,  the  Plaintiff,  at  the  time  when  he  executed  it, 
'^as  also  seised  in  fee  simple  of  another  estate  in  the 
oounty  of  Lincoln^  within  the  borough  of  Stamford^  com- 
only  called  the  Stamford  estate,  extending  over  several 
within  the  borough  of  Stamford^  and  yielding  a 
-Qtal  of  nearly  5000/.  a  year.  - 

I^ubts  having  arisen,  whether,  by  force  of  the  general 

ords  before  stated,  the  Stamford  estate  was  not,  by  legal 

^^^^^nstruction,  comprised  in  the  indenture,  so  as  to  pass 

^y  the  conveyance  and  be  subject  to  the  uses  of  the  settle- 

*^^nt,  the  present  bill  was  filed  to  have  it  declared  that 

*^^  estate  in  question  was  not  intended  to  be  so  com- 

and  ought  to  be  released  from  the  trusts  thereof, 

that  the  general  words  had  been  inserted  by  fnis- 

^*t«;  and  to  have  the  mistake  rectified. 

SaMttid  Forster  (one  of  the  partners  in  the  house  of 
^^'rUerf  Frere^   and  Cook)   identified  a  paper  writing, 
rked  B,  as  being  the  list  of  the  estates  which  were  pro- 
and  intended  to  be  settled  by  the  Plaintiff,  and 
^ich  were  agreed  to  by  all  parties  as  the  estates  to  be 
^^^*iiprised  in  the  settlement.    He  further  deposed  that  it 
his  firm  conviction  and  belief,  that  the  Plaintiff  did 
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18S7-  not  intend  that  any  other  estate  besides  those  enumerated 

^■^V*^*^  in  the  list  should  be  included  in  the  parcels  contained 

Marquess  of  in  the  settlement;  and  that  it  was  never  proposed,  either 

ExBTER  jjy  Qj.  ^  jjjj^  ^^j^^  deponent)  as  the  acting  solicitor  of  the 

The  lady,  that  any  other  estates  besides  those  named  in  the 
of  Exeter.  Produced  list  should  be  settled  by  the  Plaintiff  on  the 
occasion  of  his  marriage :  that  no  instructions  were  ever 
given  by  the  Plaintiff  to  the  deponent,  or,  to  the  best  of 
his  knowledge,  to  any  other  person,  that  the  general 
words  in  question  should  be  inserted  in  the  settlement ; 
and  that  he  could  only,  therefore,  account  for  their  in- 
sertion by  supposing  that  they  had  been  introduced 
inadvertently,  or  merely  for  the  purpose  of  including 
any  of  the  lands  specified  in  the  list,  which  might  pos- 
sibly have  been  omitted  in  the  description  given  of  them 
in  the  parcels. 

It  appeared  upon  an  inspection  of  the  document 
marked  B,  that  the  estates  specified  in  it  were  the  same 
as  those  described  in  the  settlement,  exclusive  of  the 
general  words  which  were  used  in  the  settlement,  and, 
of  course,  exclusive  of  the  Stamford  estate. 

It  was  proved,  by  the  evidence  of  Mr.  Walford  the 
younger,  a  partner  in  the  house  of  Walford  and  Sons, 
who  were  the  successors  in  business  of  Messrs.  Foulkes^ 
Longford^  and  Walford^  that  he  had  found,  tied  up 
with  the  proposals  and  the  other  papers  relating  to 
the  settlement,  a  list  of  the  estates  proposed  to  be 
settled,  and  that  on  comparing  the  parcels  contained 
in  the  settlement,  they  fully  and  accurately  described 
the  parishes  and  townships  within  which  the  estates 
named  in  the  list  were  situate,  together  with  the 
names  of  the  occupying  tenants,  and  that  they  did  not 
mention  or  include  any  other  lands  beyond  those  spe- 
cified in  such  list,  except  by  the  general  words.  The 
same  witness  farther  deposed  that  the  Stamford  estate 

was, 
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was,  in  point  of  rental,  double  the  value  of  any  of  the 
estates  mentioned  and  enumerated  in  the  settlement,  and 
t&atthe  number  of  tenants  upon  it  amounted  to  380;  that 
it  i^as  not  in  any  manner  comprised  or  included  in  the 
lis^;  and  that  neither  the  estate  nor  any  of  the  town- 
ships or  parishes  within  which  it  was  situate,  nor  any  of 
tb^  occupying  tenants  thereof,  were  mentioned  by  name 
icm     the  settlement 


1837. 


The 
Marquess  of 

£X£T£R 
V. 

The 

Marchioness 

ofExsTER. 


Sir  C.  Wetherell  and  Mr.  JemmetU  in  support  of  the 
bill; submitted  first,  that  from  the  instruments  on  which 
tlrs^  settlement  was  based,  namely,  the  proposals  and  list, 
i^  '^as  obvious  that  the  Starnford  estate  was  never  meant 
^^^  be  included  in  it ;  secondly,  that  the  evidence  with 
^■'^^spect  to  the  object  and  intention  of  the  parties  was 
5**ch  as  to  be  clearly  admissible ;  and  thirdly,  that  that 
^'^idence,  if  admitted,  placed  beyond  a  doubt  the  exist- 
^•^^^  and  nature  of  the  mbtake,  which  the  Court,  as  it 
"^d  the  means,  so  it  had  also  the  jurisdiction  to  rectify. 
^  iiey  referred  to  Rogers  v.  Earl  {a\  Thomas  v.  Davis  (i), 
^^ung  V.  Young  {c\  Alexander  v.  Crosbie  (rf),  The  Duke 
Bedford  v.  The  Marquess  of  Abercorn  (^),  Simpson  v. 
^^^npson  {g)y  Sir  Edward  Sugden  on  Vendors  and  Pmt- 
^^<is€rs  (A),  as  authorities  for  these  propositions. 

Mr.  Sidebottomj  for  some  of  the  parties,  did  not  deny 
^«^e  jurisdiction  of  the  Court ;  but  he  observed  that  the 
**^  which  was  proved  in  the  cause,  came  out  of  the 
"•^^nds  of  the  Marchioness's  solicitor,  and  the  evidence 
^^d  not  distinctly  connect  it  either  with  the  proposal, 
^ith  any  thing  in  the  way  of  contract  between  the 


Mr. 

(e)  1  Mi/lne  ^  Croig,  3 12. 
Ig)  V.  C.  July  1837,  not  re- 
ported. 
(fi)  Vol.i.  p.  161.  9th  ed. 


^^3  1  Dick.  »94. 
^^3  1  Dick.SOl. 
^^^  Cited  in  1  Dick.  295.  and 


CcO  1  Llo^  4*  GoM,  145 
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1837. 


The 
Marquess  of 

EXETSE 

o. 

The 

Marchioness 

ofExiTsa. 


1858. 
June  22. 


Mr.  Barber  and  Mr.  F.  Walford  appeared  for  other 
parties. 

The  Lord  Chancellor,  after  remarking  that  there 
could  be  no  question  as  to  the  jurisdiction,  said  that 
although  he  saw  no  difficulty  in  the  case,  he  should  look 
into  the  documentary  evidence  and  the  depositions 
before  making  a  decree. 


JTte  Lord  Chancellor. 

I  have  looked  through  the  pleadings  in  this  cause, 
and  the  papers  and  the  three  exhibits,  1st,  the  proposal 
for  a  settlement,  2dly,  the  list  or  particular  of  the 
estates  proposed  to  be  settled,  and  Sdly,  the  settlement 
itself;  and  I  am  of  opinion  that  the  evidence  (the  two 
former  documents  being  distinctly  identified},  brings 
the  case  within  the  principle  upon  which  this  Court 
exercises  its  jurisdiction  of  correcting  mistakes  in  settle- 
ments. 


It  is,  I  think,  clear  that  what  is  called  the  Stamford 
estate  in  Lincolnshire^  no  part  of  which  is  specified  in 
the  list,  or  described  in  the  settlement,  except  under  the 
words,  "  all  other  the  manors,  lands,"  &c.  of  Lord  Exeter 
"  within  the  counties  of  Northampton^  Bedford^  Bticking- 
hanii  and  Lincoln,^*  was  not  intended  to  be  included  in 
the  settlement ;  and  that  it  formed  no  part  of  the  pro- 
posal or  of  the  contract,  but  was  so  included  by  mis- 
take. I  think,  therefore,  that  the  decree  ought  to  declare 
that  to  be  so,  and  direct  a  reconveyance  of  that  estate. 


The  decree,  as  drawn  up,  merely  declared  that  the 
general  words  had  been  inserted  by  mistake,  so  far  as 
regarded  the  Stamford  estate,  and  gave  the  parties  liberty 
to  apply,  as  they  might  be  advised. 
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1887. 


Ex  parte  PRIDEAUX,  In  re  BUSH  and  i837. 

Aug.  4. 

1838. 
Jpril  26. 


PRIDEAUX. 


HIS  was  an  appeal  (by  way  of  special  case)  from  a   ^        ... 

A    '  '        e  .u    n    \    c^     '  ^"  "*'^'®*^ 

decision  ot  the  Court  or  Review.  clerk  to  an 

attorney  and 
e  bankrupts,  Bush  and  Prideaux^  were  attorneys  and  n^^  ^n  ap- 

'■-ioitors,  carryinff  on  business  in  copartnership  dX Bristol,  prentice 
-■  1      i*  ^      «  ▼  ^,  -r,       » 1        withm  the 

t.be  month  of  October  1834,  James  Flower  Fussell  be-  meaning  of 

the  articled  clerk  of  Bush  ;  and  upon  that  occasion  the  forty-ninth 

'  r  lection  of  the 

"Stoles  of  agreement  in  the  ordinary  form  were  entered  Bankrupt  Act« 
between  Fussell  and  his   mother  (as  his  natural  ®^•*•^•^^• 


ian)  of  the  one  part,  and  Bush  of  the  other  part. 
the  articles,  Fussell,  in  substance,  bound   himself 
^^*^lifully  and  diligently  to  serve  Bush  as  his  clerk  in  the 
ession  of  an  attorney  and  solicitor  for  five  years  then 
ensuing,  and  for  that  period  to  attend  regularly 
^•^X'ing  the  hours  therein  specified,  at  the  office  of  Bush 
^^d  his  partner;  and  it  was  thereby  further  agreed  that 
"^^t's.  FusseU  should,  during  the  term,  provide  her  son 
^ith  board  and  lodging  and  suitable  apparel  and  other 
^^cessaries ;  and  in  consideration  of  the  premises,  and 
^^^  3002.  paid  to  Bush,  it  was  agreed  that  he,  Bush,  should 
^^ke  Fussell  as  his  clerk  for  five  years,  and  should,  to 
^be  utmost  of  his  skill,  instruct  him  in  the  practice  and 
t>rofes8ion  of  an  attorney  and  solicitor,  and,  at  the  end 
^^  that  time,  use  his  best  endeavours  to  procure  him  to 
*^  duly  admitted  in  the  courts  of  law  and  equity,  pro- 
dded that  Fussell  should  have  faithfully  served  his  in- 
^'^ded  clerkship.     There  was  also  a  proviso  that  in 
^^•^^  Bush  should  die  before  the  expiration  of  the  term, 
^  t^art  of  the  premium  should  be  repaid,  proportioned 
the  period  which  should  be  then  unexpired. 

Fussell 
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Ex  parte 
Prideaux. 


Fussell  entered  upon  his  service  under  the  articles  on 
the  4th  of  October  1834,  and  continued  in  such  service 
until  the  22d  oi  April  1836,  when  a  joint  fiat  was  sued 
out  against  Bush  and  Prideaux^  as  scriveners,  under 
which  they  were  found  bankrupts.  During  the  whole 
of  the  intermediate  period,  Fussell  was  lodged  and  main- 
tained by  his  mother. 


The  Court  of  Review,  upon  the  petition  of  Fussell  and 
his  mother,  made  an  order  declaring  that  the  commis- 
sioners should  be  at  liberty  to  order  to  be  paid  to  Fussell, 
or  for  his  use,  such  sum  as,  having  regard  to  the  amount 
of  the  premium  originally  paid,  and  the  period  of  the  ser- 
vice already  passed,  they  should  think  reasonable,  (a) 


The  special  case  submitted  that  Fussell  was  not  an 
apprentice  within  the  true  meaning  of  the  6  G.4.  c,  16. 
s.  49.  (6),  and  that  he  was  not  entitled  as  such  to  any 
payment  in  respect  of  the  fee  of  300/. 

Mr. 


(a)  3  Mont.  8f  Ayrt,  67.,  where 
the  case  is  reported  upon  the 
hearing  in  the  Court  below. 

(b)  The  two  sections  of  the 
Bankrupt  Act,  upon  which  the 
argument  of  the  case  chiefly 
turned,  are  as  follows;  — 

Sect.  48.  "  And  be  it  enacted, 
that  when  any  bankrupt  shall 
have  been  indebted,  at  the  time 
of  issuing  the  commission  against 
him,  to  any  servant  or  clerk  of 
such  bankrupt,  in  respect  of 
the  wages  or  salary  of  such  ser- 
vant or  clerk,  it  shall  be  lawful 
for  the  commissioners,  upon 
proof  thereof,  to  order  so  much 
as  shall  be  so  due  as  aforesaid, 
not  exceeding  six  months*  wages 
or  salary,  to  be  paid  to  such 


servant  or  clerk  out  of  the  estate 
of  such  bankrupt ;  and  such  ser- 
vant or  clerk  shall  be  at  liberty 
to  prove  under  the  commission, 
for  any  sum  exceeding  such  last- 
mentioned  amount." 

Sect.  49.  "  And  be  it  enacted, 
that  where  any  person  shall  be 
an  apprentice  to  a  bankrupt  at 
the  time  of  issuing  of  the  com- 
mission against  him,  the  issuing 
of  such  commission  shall  be  and 
enure  as  a  complete  discbarge 
of  the  indenture  or  indentures 
whereby  such  apprentice  was 
bound  to  such  bankrupt ;  and  if 
ai\y  sum  shall  have  been  really 
and  bona  fide  paid  by  or  on  the 
behalf  of  such  apprentice  to  the 
bankrupt  as  an  apprentice  fee, 

it 
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r.  Bethelly  in  support  of  the  appeal.  1837. 

'A "he  sole  question  here  is  upon  the  construction  of      Ex  parte 


forty-ninth  section  of  the  Bankrupt  Act.  The 
in  the  Court  below,  anxious  to  relieve  the  party, 
case  which  seemed  hard,  and  overlooking  the  hard- 
which  would  thereby  be  occasioned  to  the  general 
of  creditors,  whose  rights  were  of  course  propor- 
ti.<::^i^ably  prejudiced,  decided,  by  a  majority  of  their 
X*  ^"^  ETftber  (but  against  the  opinion  of  the  Chief  Judge), 
t  an  articled  clerk  came  within  the  scope  and  mean- 
of  the  section,  and  that  Fussell  was  therefore  entitled 
have  a  portion  of  the  premium  repaid.  There  is  no 
•rxant,  however,  in  the  language  of  the  section,  or  the 
xx^ral  purview  of  the  act,  for  any  such  construction, 
articled  clerk  of  an  attorney  or  solicitor  is  not 
in  the  mischief  intended  to  be  provided  against,  be- 
se  his  employer,  not  being  within  the  operation  of 
bankrupt  laws,  cannot,  at  least  in  his  professional 
L>~acter,  be  the  subject  of  a  fiat  or  commission.  It  has 
*^^^^^r  hitherto  been  supposed,  far  less  decided,  that  an 
^•^^ided  clerk,  though  certainly  in  a  sense  he  may  be 
an  apprentice,  inasmuch  as  one  object  of  his  being 
Articled  is  that  he  may  be  instructed  in  the  profession 
^^^  the  law,  is,  either  in  common  parlance  or  legal  lan- 
S^age,  an  apprentice.  In  the  popular,  no  less  than  the 
^^islative  meaning  of  the  word,  an  apprentice  is  one 
^^l^o  is  bound  by  indentures  to  serve  for  a  term  of  years 
ith  a  person  carrying  on  some  trade  or  handicraft  em- 
ployment, 

^  ^^hall  be  lawful  for  the  com-      the  sum  so  paid  by  or  on  behalf 
men,  upon  proof  thereof,      of  such  apprentice  to  the  bank- 


Prideaux. 


^^  Order  any  sum  to  be  paid  to  rupt,  and   to  the  time  during 

^^  Hsr  the  use  of  such  apprentice  which  such  apprentice  shall  have 

^Hioh  they  shall  think  reason-  resided  with  the  bankrupt  pre- 

.  ^^2  regard  being  had  in  estimat-  vious  to  the  issuing  of  the  com- 

^%  such  sum  to  the  amount  of  mission." 

Vol.  hi.  Z 
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1887.        ploymenty  and  who,  in  consideration  of  the  services  which 
T^'^^'"^      he  renders,  is  to  be  taus^ht  the  business,  and  to  reside 

Ex  parte  . 

Peideaux.     under  the  roof  of  his  master.     That  living  in  the  house 

of  the  master  is  a  necessary  ingredient  in  the  character 
of  apprenticeship,  is  clear  from  the  language  of  the 
forty-ninth  section  of  the  Bankrupt  Act,  which  says, 
that  in  estimating  the  sum  to  be  repaid,  regard  shall  be 
had  to  the  time  during  which  the  apprentice  shall  have 
resided  with  the  bankrupt.  The  provisions  of  that  sec- 
tion were  obviously  intended  to  apply  only  to  trade 
apprentices,  and  not  to  persons  placed  with  members  of 
a  liberal  profession,  for  the  purpose  of  receiving  a  pro- 
fessional education.  The  connection  between  a  solicitor 
and  his  articled  clerk  is  of  a  totally  different  nature 
from  that  which  subsists  between  a  tradesman  and  his 
apprentice.  The  articled  clerk  does  not  usually  board 
or  lodge  in  the  solicitor's  house,  and,  except  during 
office  hours,  he  is  not  subject  to  his  authority  or  control. 
The  business  of  the  solicitor  is  not  necessarily  suspended 
or  destroyed  by  his  becoming  a  bankrupt,  and  the  ser- 
vices of  the  articled  clerk  may,  notwithstanding,  continue 
|o  be  available  to  his  employer,  and  useful  and  instruc- 
tive to  himself. 

Mr.  Swanston  and  Mr.  Bacotiy  conird. 

Before  the  passing  of  tlie  late  Bankrupt  Act,  the  articled 
clerk  of  an  attorney  was,  in  practice,  always  considered 
as  an  apprentice ;  Newton  v.  JRowse  {a) ;  and  so,  in  fact,  he 
is,  for  he  is  bound  to  his  master  by  articles  (which  are 
in  equity  tantamount  to  indentures),  for  the  express  pur- 
pose of  learning  the  business  of  an  attorney.  The  forty- 
ninth  section  was  only  introduced  into  the  Bankrupt 
Act  for  the  purpose  of  giving  a  legislative  sanction  to  a 
practice  which  this  Court,  sitting  in  bankruptcy,  in  the 

exercise 

(a)  1  Feriu  460. 
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Zeroise  of  its  equitable  jurisdiction,  had  established  long        1 837. 
Wore;  Ex  parte  Sandby  (a),  BarweU  v.  Ward,  (i)    And     ^"^JT^^^^*^ 
the  object  of  the  legislature  in  enacting  it,  was  to  relieve     Prideaux. 
8}^rentices  of  every  description  from  the  degrading  situ- 
stbn  in  which  they  would  feel  themselves  placed  by  the 
baakniptcy  of  their  masters.  Articled  clerks  are  as  much 
within  the  mischief  as  any  other  species  of  apprentices ; 
for  ^r hat  can  be  more  injurious  and  degrading  to  a  young 
man  than  to  be  obliged  to  remain,  until  the  expiration  of 
his  articles,  in  the  service  of  a  person  whose  business,  in 
consequence  of  his  bankruptcy,  must  of  necessity  be 
gi^eatly  diminished,  or,  more  probably,  ruined  ?  That  the 
employer  was  not,  qud  attorney,  liable  to  the  bankrupt 
Iaws,  makes  the  case  of  the  articled  clerk  only  the  more 
cruel,  for  in  proportion  as  the  event  is  discreditable  to 
his  master,  it  is  likely  to  be  injurious  to  himself.     The 
distinction   suggested   between    trade   apprentices   and 
Apprentices  of  other  kinds  is  untenable.     Youths  who 
are   bound  to  engravers,  ship-captains,  surgeons,  and 
other  classes  of  persons  who  are  not   subject  to  the 
operation  of  the  bankrupt  laws,  are  still  in  the  strictest 
'^'ise  of  the  term  apprentices,  and  many  of  such  ap- 
prentices do  not  reside  in  the  houses  of  their  employers. 
*"«   case  of  the   articled  clerk  of  an  attorney  being 
clearly  within   the   mischief,   and  not   being  provided 
w  by  the  forty-eighth  section,  it  falls,  by  a  necessary 
^plication,    within   the   forty-ninth,   upon  which   the 
Court  has  always  been  in  the  habit  of  putting  a  liberal 
construction ;  Ex  parte  Haynes  (c).  Ex  parte  Gough.  {d) 

Mr.  BetheUi  in  reply,  observed  that  none  of  the  au- 
thorities referred  to  applied  to  the  case  of  an  articled 
ckA  to  an  attorney,  with  the  exception  of  Newton  v. 

Rome 

(a)  1  Aik.  149.  (c)  2  GL  4*  J,  132. 

(h)  1  Atk.  S60.  id)  3  Deac.  ^  Ch,  1 89. 

Z  2 
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1837.  JRowsCy  which  turned  upon  the  construction  of  the  con- 
^"^^T^^^^  tract,  and  had  nothing  to  do  with  bankruptcy.  If 
Pbioeauy.  the  respondent  was  anxious  to  be  relieved,  as  he  pro- 
fessed, from  the  disparaging  connection,  he  might  apply 
for  an  order  to  the  Court  of  King's  Bench,  which  had 
authority  to  discharge  him  from  his  articles  by  virtue  of. 
its  general  jurisdiction  over  attorneys. 


1838.  The  Lord  Chancellor. 

Jpnl26. 

The  question  raised  upon  this  special  case  is,  whether 
the  clerk  of  an  attorney,  that  attorney  becoming  bank- 
rupt in  consequence  of  some  other  business  in  which 
he  was  engaged,  is  entitled  to  the  benefit  of  the  forty- 
ninth  section  of  6  G.  4.  c.  16.  By  the  preceding  clause 
it  is  enacted,  that  where  any  bankrupt,  &c.  [His  Lord- 
ship, having  read  the  forty-eighth  and  forty-ninth  sections 
of  the  act,  proceeded.]  Now  these  two  clauses  come 
immediately  in  connection  with  each  other.  The  one 
speaks  of  clerks,  and  the  other  of  apprentices,  and  the 
question  is,  whether  an  articled  clerk  of  an  attorney  is  an 
apprentice  within  the  meaning  of  the  forty-ninth  section. 

In  one  sense,  undoubtedly,  it  may  be  said  that  a  clerk 
is  an  apprentice  to  the  attorney  with  whom  he  is  placed ; 
he  is  placed  with  him  partly  for  the  purpose  of  qualify- 
ing him  to  be  admitted  as  an  attorney  under  the  act  of 
parliament,  and  partly  to  learn  the  business  of  an  at- 
torney ;  and  in  that  sense  he  may  be  said  to  be  an  ap- 
prentice. The  meaning  of  the  term  apprenticeship, 
abstractedly  from  the  meaning  which  it  has  in  practice 
received,  is  a  service,  the  consideration  for  which  is,  in 
fact,  the  being  taught  the  business  of  the  party  with  whom 
the  apprentice  is  placed.  But,  in  the  construing  of  this 
act  of  parliament,  as  in  the  construction  of  other  acts, 

the 
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question  is  not,  whether,  in  the  abstract,  and  accord-        1838. 

to  the  original  derivation  of  the  word,  it  may  not  be      ^jJT^^V 
<eptible  of  some  other  meaning,  but  what  is  the  ordi-     Peidbaux. 
acceptation  of  the  term,  and  whether  the  legislature 

put  any  definite  meaning  upon  it ;  because,  if  that 
the  case,  —  if  the  legislature  has  in  this  act  used  the 
wtd  in  its  ordinary  sense,  or  above  all  in  the  sense  in 
ich  it  had  been  used  in  previous  acts  of  parliament, 
X  sense  must  prevail. 

*— i'he  term  "  apprentice "  is  to  be  found  in  the  stat. 
iz,  c.  4.     Whether  there  be  any  earlier  statute  in 
ch  the  term  occurs  is  not  very  material,  because  it 
i^eiy  clear  from  that  statute,  what  at  that  time  was 
fe  meaning  of  the  word  "apprentice."     In  the  twenty- 
%  section  of  that  statute,  it  is  enacted  that,  "  for  the 
ter  advancement  of  husbandry  and  tillage,  and  to 
intent  that  such  as  are  fit  to  be  made  apprentices 
husbandry  may  be  bounden  thereunto,"  "  every  per- 
being  an  householder,  and  having  and  using  half  a 
ugh-land  at  the  least  in  tillage,  may  have  and  receive, 
fin  apprentice,  any  person  above  the  age  of  ten  years, 
under  the  age  of  eighteen  years,  to  serve  in  hus- 
^-Hdry  until  the  age  of  one  and  twenty  years  at  the 
t,  or  until  the  age  of  twenty- four  years,  as  the  parties 
agree ;  and  the  said  retainer  and  taking  of  an  ap- 
ntice  to  be  made  and  done  by  indenture." 


The  statute  then  goes  on   to  provide,  in  the  next 

ion,  that  every  person  being  an  householder,  and 

^^Dty-four  years  old,  dwelling  in  any  city  or  town  cor- 

^v*ate,  and  using  and  exercising  any  art,  mystery,  or 

^^^Aual  occupation  there,  shall  and  may,  during  the  time 

^^t  he  shall  so  dwell  and  use  and  exercise  any  such 

^^8terjr,  art,  or  manual  occupation,  have  and  retain  the 

of  any  freeman,  not  occupying  husbandry,  nor  being 

Z  3  a  labourer, 
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1838.  a  labourer,  and  inhabiting  in  the  same,  or  any  other 
^^^^  corporate  town,  to  serve  and  be  bound  as  an  apprentice 
Pbideaux.    for  seven  years  at  the  least 

The  twenty-seventh  section  enacts,  '^  That  it  shall  not 
be  lawful  to  any  person  dwelling  in  any  city  or  town 
corporate,  using  or  exercising  any  of  the  mysteries  or 
crafts  of  a  merchant,  trafficking  by  traffic  or  trade  into 
any  the  parts  beyond  the  sea,  mercer,  draper,  goldsmith, 
ironmonger,  embroiderer,  or  clothier  that  doth  or  shall 
put  cloth  to  making  and  sale,  to  take  any  apprentice  or 
servant  to  be  instructed  or  taught  in  any  of  the  arts,  oo-> 
cupations,  crafts,  or  mysteries,  which  they  or  any  of 
them  do  use  or  exercise,  except  such  servant  or  appren- 
tice shall  be  his  son,  or  else  that  the  father  and  mother 
of  such  apprentice  or  servant  shall  have,  at  the  time  of 
taking  such  apprentice  or  servant,  lands,  tenements,  or 
other  hereditaments,  of  the  clear  yearly  value  of  40Si, 
of  one  estate  of  inheritance  or  freehold  at  the  least." 

Here,  certain  descriptions  of  trades  are  subjected 
to  certain  regulations  as  to  taking  apprentices.  The 
only  two  descriptions  of  apprentices  contempUited  bj 
that  act,  are  apprentices  to  husbandry,  and  apprentices 
to  certain  trades  which  were  subject  to  the  operation  of 
the  bankrupt  laws. 

The  first  act  which  takes  notice  of  clerks  articled  to 
attorneys,  is  the  2  G.  2.  c.  23.,  by  the  fifth  section  of 
which  it  is  enacted,  *^  That  from  and  after  the  1st  day 
of  December  1730,  no  person  who  shall  not  before  the 
said  1st  day  of  December  have  been  sworn,  admitted, 
and  inroUed  pursuant  to  the  directions  of  this  act,  shall 
be  permitted  to  act  as  an  attorney,  or  to  sue  out  any 
writ  or  process,  or  to  commence,  carry  on,  or  defend 
any  action  or  actions,  or  any  proceedings,  either  before 
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^  after  judgment  obtained,  in  the  name  or  names  of  any        1 838. 
other  person  or  persons,  in  any  of  the  courts  of  law     ^1^ 
foresaid,  unless  such  person  shall  have  been  bound  by     Pridkaux. 
contract  in  writing  to  serve  as  a  clerk,  for  and  during 
the  space  of  five  years,  to  an  attorney  duly  and  legally 
sworn  and  admitted,  as  hereinbefore  is  directed,  in  some 
or  one  of  the  courts  hereinbefore  mentioned ;  and  that 
such   person,  for  and  during  the  said  term  of  five  years, 
shall  have  continued  in  such  service;  and  also,  unless 
such  person,  after  the  expiration  of  the  said  term  of  five 
years,  shall  be  examined,  sworn,  admitted,  and  inroUed, 
'n    tlie  same  manner  as  the  persons  who  shall  be  ad' 
'nitteii  attorneys  of  the  said  Courts,  are  hereinbefore  re- 
quired to  be  examined,  sworn,  admitted,  and  inroUed." 

I^e  word  apprentice  is  not  here  used ;  nor  is  there 
*^y  reference  to  the  term  in  the  section.  The  clause  is 
^^■^ly  a  provision  that,  before  a  person  shall  be  admitted 
^■^  ari  attorney,  he  shall  have  been  bound  by  contract  in 
^''iting,  to  serve  as  a  clerk  to  an  attorney  for  a  certain 
tiiiie^  and  shall  have  during  that  time  continued  in  such 
*«^vice. 

In  several  subsequent  statutes,  these  two  subject-mat- 

^«rs    are  referred  to.     There  are  various  statutes  as  to 

^PPf  entices,  and  various  statutes  as  to  articled  clerks ; 

soixie  for  the  purpose  of  regulation,  others  for  the  pur- 

P^**^  of  imposing  stamp  duties  on  the  instruments  by 

which  the  party  is  apprenticed  or  articled.     Now,  as  far 

••appears  from  the  statutes  referred  to  in  the  arguments, 

HoA  as  far  as  I  can  see,  the  statutes  invariably  keep  the 

t^^  things  totally  distinct :  clerks  are  never  called  ap- 

ptentices ;  and  the  distinction  between  them  is  kept  up, 

0Ot  only  in  the  terms  by  which  they  are  designated, 

b^t  also  in  the  regulations  prescribed  with  respect  to 

tbem,  and  in  the  stamp  duties  payable  by  them. 

Z  4  I  observe 
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1838.  I  observe  that  the  Chief  Judge  in  the  Court  of  Re- 

^^^""7      view  referred  to  an  Irish  statute  {a\  in  which  the  term 

Ex  parte  ^   " 

Pbideaux.     *' apprentices "  is  used   as   applicable   to   the  articled 
f  clerks   of  attorneys;    but  that  statute  so  mentions  or 

refers  to  them,  not  for  the  purpose  of  uniting  them  with 
other  descriptions  of  apprentices,  but  for  the  purpose  of 
keeping  up  the  distinction.  That  statute,  however,  does 
not  apply  in  England. 

Such  being  the  result  of  hivestigation  into  the  for« 
mer  acts,  it  is  impossible  to  say  that  the  legislature  in- 
tended to  deal  with  clerks,  as  well  as  with  the  persons 
who  in  former  statutes  had  been  designated  apprentices. 
The  term  *'  apprentices  "  in  this  statute  must,  according 
to  every  rule  of  construction,  have  reference  to  that 
legislative  meaning  which  prior  acts  have  attached  to 
that  particular  word. 

I  need  only  add,  therefore,  that  I  agree  with  the  Chief 
Judge,  —  I  can  hardly  say,  against  the  two  other  Judges, 
for  Sir  George  Hose  was,  at  first,  of  the  same  opinion  as 
the  Chief  Judge. 

The  use  of  the  word  "  clerk  "  in  the  clause  imme- 
diately preceding,  and  not  in  the  forty-ninth  clause, 
makes  the  case  still  stronger ;  and  it  is  most  reasonable 
to  suppose  that,  if  the  legislature  had  intended  that  the 
forty-ninth  clause  should  apply  to  articled  clerks,  it 
would  have  distinctly  made  a  provision  to  that  effect. 
But  it  is  not  at  all  probable  that  the  legislature  should 
have  made  provision  in  that  section  for  a  clerk  to  an 
attorney;  because  it  was  dealing  with  those  who,  in  the 
ordinary  course  of  proceedings,  would  be  affected ;  that 
is,  with  persons  in  trade,  whom  bankruptcy  deprives  of 

the 

(a)  S5  G.  3.  c.  78. 
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tbe  ordinary  means  of  carrying  on  their  trade,  and  with         1838. 
individuals  who,  being  apprenticed  to  a  person  of  that     ^T^^^^/ 
description,  are  left  without  the  means  of  learning  from      Prioeaux. 
uim  tlie  trade  which  he  had  undertaken  to  teach  them, 
^e  section  provides,  first  of  all,  for  the  breaking  off  of 
™e  connection,  and  then  for  the  return  of  part  of  the 

consideration  which  had  been  paid  upon  the  footing 

of  the  continuance  of  that  connection. 

^o  such  circumstances,  however,  are  found  in  the 

^^^  of  a  clerk  articled  to  an  attorney.    The  bankruptcy 

of  tile  latter  does  not  interfere  with  the  contract,  because 

"^  does  not  become  bankrupt  as  attorney.     He  may, 

'''deed,  occasionally  be  engaged  in  other  transactions,  in 

'^pect  of  which  he  becomes  a  bankrupt.     It  is  not  na- 

^^'J^l,  however,  to  suppose  that  the  legislature  intended 

^   provide  for  such  a  case  as  that:  it  is  more  natural 

^  suppose  that  the  legislature  did  not  intend  to  provide 

'^f  it.    An  attorney's  becoming  bankrupt  may,  possibly, 

'oough  not  necessarily,  deprive  his  articled  clerk  of  the 

''^^^Hs  of  learning  his  profession  from  him  :  it  does  not 

^How  that  he  will  lose  all  his  business  as  an  attorney, 

^*^ci     that  he  will  not  still  be  able  to  give  his  articled 

the  benefit  of  learning  his  profession. 


I  could  find  the  means,  upon  a  fair  construction  of 

^^^    statute,  of  relieving  this  gentleman,  under  the  cir- 

^^*"*^stances  in  which  he  is  placed,  I  should  be  very  glad  to 

*^^   ^«;  but  I  do  not  think  that  such  a  course  would  be 

^^  ^.11  warranted,  either  by  the  terms  of  this  statute,  or 

^y   tJie  meaning  applied  to  this  word  in  former  statutes. 

^^here  can  be  no  costs  of  this  proceeding ;  nor  do  I 
thi jijj  jjjj^^  there  should  be  any  costs  of  the  proceeding 
iJ^  the  Court  below. 
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1838.  MILLINGTON  v.  FOX. 

March  16,17. 
23,  24. 

The  Court  HpHE  bill,  which  was  filed  on  the  7th  of  August  1834, 

perpetual  *  stated  that  the  Plaintiffs,  Crawley  Millington  and 

injunction  TJiomas  Isaac  Millington^  carried  on,  and  had  for  many 

use,  by  one  years  carried  on,  the  business  of  manufacturing  steel  for 

ff  t^X"'  ""^  ^^'^  *^  SteaZtD^//,  mnlaton  Mill,  and  Team,  all  in  the 

marks  of  county  of  Durham,  near  Newcastle,  and  at  Greenwich, 

thoi^rsu^ch  in  *^<^^  and  in  T/zaw^^  Street,  London ;  and  that  the 

marks  have  Plaintiffs'  works  at  Swalwell  were  known  as  "  The  Crowley 

in  ignorance  Works : "  that  the  business  carried  on  by  the  Plaintiffs 

of  their  being  ^^g  oricinally  founded  at  the  end  of  the  seventeenth  cen- 

any  person  s  o         ./  .   t.  i  l 

property,  and    tury,  or  in  the  early  part  of  the  eighteenth  century,  by 

belief  that  ^  person  of  the  name  of  Crowley,  who  invented  or  intro- 

they  were  duced  a  particular  mode  of  manufacturing  steel,  which 

nicat  terms."  ^^^  ^^^r  since  been  followed  by  the  Plaintiffs  and  those 

As  a  general  whom  they  succeeded  in  business:  that  some  descrip- 

of  the  cause  tions  of  steel  so  manufactured  were  known  as  Crcnola^s 

should  follow  Q^ffian,  or  shear  steel,  and  the  same  and  other  descrip- 

the  cause;  but  tions,  by  the  name  of  Crcndey  steel :  that  about  the  year 

^iKade  1782,  the  Plaintiffs'  grandfather,  Isaiah  Millington,  be- 

where  a  party   came  a  partner  in  the  business,  and  that  it  has  ever 
has  established     .         .  .    ,         ,      ,  .  i  .     i  i     <.       -.i. 

his  object  by     Since  been  earned  on  by  him  or  his  descendantSf  either 

means  of  an      alone  or  with  partners ;  and  that,  from  the  time  at  which 
unnecessary  * 

degree  of  he 

litigation. 

Thus,  the  PlaintiflTs  having  filed  a  bill  to  restrain  the  Defendants  from  nnng 

certain  trade  marks,  and  for  an  account  of  the  profits  made  by  the  sale  of  ^oodi 

so  marked,  obtained  an  ex  parte  injunction.    On  the  same  day,  the  Pltintiffii 

received  a  letter  from  the  Defendants'  solicitor,  in  which  the  Defendants  stated 

(through  their  solicitor)  that  they  had   never  used  the  marks  since  they  were 

aware  they  were  private  property;  and  that  they  did  not  intend  to  uie   them 

agun;  and  they  offered  to  compensate  the  Plaintiffs  for  any  injury  they  might 

have  sustained.    The  Plaintifis,  however,  prosecuted  the  cause  toanearing;  and 

then,  by  their  counsel,  abandoned  their  title  to  the  account,  liecause  it  was  so 

small  as  not  to  be  worth  taking.    The  Lord  Chancellor,  although  he  made  the 

injunction  perpetual,  refused  the  Plaintiffs  the  costs  of  the  suit. 
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he  entered  the  business,  the  firm  has  been  known  by        1838. 
the  name  of  Crowleuy  Millinston^  and  Co.,  and  the  steel    J^^*"^^^*^ 

11,11  MiLLINGTON 

manufactured  by  them  has  been  known  in  the  market  o. 

by  the  name  of  Cratdey  steel,  or  CratxHey  Millington 
steel :  that  the  steel  manufactured  by  the  Plaintiffs  and 
their  predecessors  has  always  been  distinguished  by  cer- 
tain marks  upon  the  bars  or  pieces  of  steel  so  manufac- 
tured: that  the  principal  of  these  marks  was  originally 
"  Cramleyj'  and  afterwards  "  Cramley  Millington^^  or  one 
of  those  names ;  and  that  such  marks  have  been  stamped 
on  shear  steel,  faggot  steel,  cast  steel,  blistered  steel,  and 
coach-spring  steel :  that  the  letters  "  /.  i/."  were,  upwards 
of  fifty  years  ago,  introduced  into  the  marks  stamped  on 
double  shear  steel  made  by  the  Plaintiff'  firm,  being 
the  initials  of  the  name  of  John  Heppelj  their  principal 
Workman  in  that  steeL 

The  bill  went  on  to  state  that  the  Defendants,  James 
^OJC  and  Samuel  Foxy  had,  for  more  than  six  years  before 
^fae  61ing  of  the  bill,  carried  on,  at  Sheffield^  the  business  of 
inanufacturers  of  steel,  under  the  name  of  "  JFbo:  Brothers,'' 
or  **  Foxj  Brothers,  and  Co. ;"  and  that  they  had  manu- 
&ctured  considerable  quantities  of  steel,  which  they  had 
oiarlced  with  the  Plaintiffs'  before-mentioned  marks ;  and 
that  they  had  so  marked  steel  manufactured  by  them,  in 
order  that  it  might  be  sold  in  the  market  as  steel  manu- 
factured by  the  Plaintiffs ;  and  further,,  that  other  per- 
90X%^  besides  the  Defendants  had  marked  steel  with  the 
Pl^tifis'  marks ;  and  that  the  Defendants  had  bought 
tl^e  steel  so  marked  and  sold  it  again.    The  bill  charged 
tlutt  the  Defendants  were  still  in  the  habit  of  selling,  or 
pending  for  exportation,  great  quantities  of  steel  stamped 
with  the  Plaintiffs'  marks. 

The  prayer  of  the  bill  was,  that  the  Defendants  might 
account  to  the  Plaintiffs  for  the  profits  made  by  them 

by 


Fox. 
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18S8.        by  the  sale  of  steel  stamped  with  the  Plaintiffi'  before- 
Jr^^^*^  ,    mentioned  names  or  marks,  and  might  deliver  up  to  be 
V,  destroyed  all  steel  not  manufactured  by  the  Plaintiffs, 

but  stamped  with  their  names  or  marks,  and  all  instru- 
ments used  or  intended  to  be  used  in  making  such 
marks ;  and  that  the  Defendants  might  be  restrained  by 
injunction  from  stamping  steel  with  the  before-men- 
tioned names  or  marks,  and  from  manufacturing  or  sell- 
ing steel  so  stamped. 

The  answer  of  Samuel  Fox  stated  that  in  June  1884, 
before  the  bill  was  filed,  James  Fox  went  to  America^  and 
had  not  since  returned ;  and  that  about  four  or  five 
months  before  the  date  of  his  (the  present  Defendant's) 
answer,  he  was,  for  the  first  time,  informed  that  the 
Plaintiffs  carried  on  the  business  of  manufacturing  steel 
under  the  firm  of  "  Crowlej/y  MiUington^  and  Co.,"  such 
information  having  been  obtained  by  the  Defendant  by 
means  of  an  advertisement  in  the  Sheffield  newspapers, 
stating  that  an  injunction  had  been  obtained  by  CrawUy^ 
Millingtony  and  Co.  against  Messrs.  Greaves^  to  restrain 
the  use  of  the  names  or  words  "  Crowley  Millington** 
on  steel  manufactured  by  Messrs.  Greaves;  and  that 
ever  since  the  Defendant  had  known  any  thing  of  the 
manufacture  of  steel,  the  term  "  Crowley**  had  been 
applied  to  steel  manufactured  from  the  bar,  and  made  up 
in  bundles  of  one  hundred  weight  each,  called  faggots ; 
the  term  "  Crowley  "  having  been,  for  twenty  years  and 
upwards,  and  so  long  as  the  Defendant  had  known  the 
steel  trade,  been  considered  synonymous  with  the  term 
*^  faggot,"  and  not  as  designating  the  manufacture  of 
any  particular  persons ;  and  that  one  of  the  oldest  mark 
makers  in  the  steel  trade  had  been  for  forty  years  and 
upwards  in  the  habit  of  making  marks  with  the  word 
"  Crowley*'  for  various  houses  engaged  in  the  manufac- 
ture of  steel ;  and  that  until  the  advertisement  appeared, 

the 


Fox. 
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the  Defendant  was  not  aware  that  the  terms  ^^  Crcndey^        18S8. 
aod  "  Crcniey  Millington  "  were  any  other  than  marks    Jr^^^^^ 

'^       ,  ^     ,  ^  MiLLINGTON 

designating  particular  kinds  of  steel,  such  marks  having  j>. 
been  used  generally,  if  not  universally,  in  the  steel  trade, 
for  very  many  years :  that  by  the  term  "  Crawley^*  steel, 
the  Defendant  always  understood  tilted,  rolled,  or  single 
shear,  or  sheared  steel,  made  up  in  a  bundle  of  one  hun- 
dred weight,  and  manufactured  from  a  bar  of  steel;  and  by 
the  term  ^^Cramley  MiUington*^  steel,  shear  or  sheared 
steel,  made  up  in  bundles  of  one  hundred  weight  and  ma- 
no&ctured  fsom  several  bars ;  and  that  no  marks  were 
requisite  more  particularly  to  designate  them ;  the  mark 
^CwaHaf*  never,  to  the  Defendant's  knowledge  or  belief, 
bdng  osed  upon  any  kind  of  steel,  but  that  made  from  a 
^gle  bar  or  two  bars,  and  put  up  in  bundles  of  one  hun- 
^  weight  each ;  and  the  names  **  Cratdey  Millington^* 
iKvcf}  to  the  Defendant's  knowledge  or  belief,  being  used 
by  any  persons  in  the  steel  trade  upon  any  steel  but 
^  as  had  been  sheared ;  that  is  to  say,  made  from  a 
nomber  of  bars,  and  then  made  up  in  bundles  of  one 
hoodred  weight  each :  and  that  the  marks  or  names  were 
in  no  one  instance  supposed  to  designate  a  maker's  name, 
bot  merely  the  quality  or  kind  of  article :  that  the  De- 
fendant never  knew  or  believed,  or  was  informed,  that 
tfae  letters  ^^  /.  HP  had  any  other  signification  than  as 
being  one  of  the  ordinary  marks  used  among  steel  manu- 
Acturers  throughout  the  kingdom  for  a  long  course  of 
years;  and  that  he  never  knew  or  heard  of  such  a  per- 
son as  J6kn  HeppeL 

The  Defendant  also  stated,  that  he  believed  he  had 
Dever  used  the  marks  mentioned  in  the  bill,  without  the 
words  ^^  Fox  Brothers "  also,  and  denied  that  steel  so 
marked  as  in  the  bill  mentioned,  was,  by  reason  of  such 
marks,  considered  in  the  market  to  be  manufactured  by 
the  Plainti£&'  firm ;  and  that  until  about  the  month  of 

Jtdy 


342  CASES  IN  CHANCERY. 

1838.        Jtdy  18345  he   never  even  beard  that  there  was  any 
^r*^^^^      such  firm  in  the  trade  as  Crawleiu  Millif^toru  and  Co. : 


V. 

Fox. 


.  That,  in  or  about  the  year  1831,  the  Defendant  and 
his  brother  became  partners,  as  merchants  in  the  steel 
trade,  and  from  that  time  until  in  or  about  the  year 
1832,  had  a  steel  converting  furnace ;  but  since  that 
period  had  not  manufactured  any  steel;  and  that  their 
firm  had  manufactured  some  small  and  very  inconsider- 
able quantity  of  steel,  and  bars  of  steel,  marked  (amongst 
other  marks)  with  the  marks  or  stamps  mentioned  in 
the  bill  to  be  used  by  the  Plaintiffs,  but  with  the  words 
<<  Fox  Brothers "  always  added ;  and  aUb  some  small 
and  inconsiderable  quantity  of  steel  and  bars  of  steel 
stamped  with  some  material  parts  of  those  marks,  to- 
gether with  the  words  ^^  Fox  Brothers  ; "  and  that,  par- 
ticularly, they  had  also  manufactured  a  small  and  very 
inconsiderable  quantity  of  steel  and  bars  of  steel  stamped 
with  the  marks  ^^  Craidey  MiUington^^  and  the  letters 
<^  /•  Hr  He  denied  that  he  or  his  partner  had  so 
marked  steel  manufactured  by  them  in  order  that  it 
might  be  sold  in  the  market  as  steel  manufiu:tured  by 
the  Plaintiffs ;  the  Defendant  having,  during  the  whole 
time  that  any  steel  with  those  marks  was  manufiu^tured 
or  sold  by  his  firm,  been  wholly  ignorant  of  the  exbt* 
ence  of  the  Plaintiffs,  or  of  their  firm,  as  manufacturers 
of  steel,  and  always  adding  other  marks,  besides  those 
mentioned  in  the  bill ;  and  also  the  words  ^^  Fox  Bro- 
thers : "  that  the  Defendants  did  not  sell  any  such  steel 
in  the  Fnglish  market,  as  their  business  lay  entirely  with 
North  America,  whither  they  exported  steel:  that  he 
had  been  informed  and  believed,  that  the  marks  in  ques« 
tion  were  in  general  use  in  Shield  and  its  neighbour- 
hood, until  the  injunction  was  obtained  against  Messrs. 
Greaves;  and  that,  since  hearing  of  the  injunction  ob» 
tained  against  Messrs.  Greaves  and  Co.,  the  Defendant 
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uid  his  partner  had  entirely  abstained  from  selling  any        1888. 
steel  marked  with  the  marks  in  question,  or  any  of  Ji^*"^^"*^^ 

.1  1  »  /  MiLLlNGTON 

them: 


V, 

Fox. 


That  the  Plaintiffs  having,  by  some  means  unknown 
to  the  Defendant,  obtained  the  before-mentioned  injunc- 
tioQ  against  Messrs.  Greaves^  the  Defendant,  not  then 
knowing  the  grounds  on  which  the  same  had  been 
granted,  or  on  which  the  claim  put  forth  by  the  bill 
^u  founded,  and  being  alarmed  at  the  prospect  of  the 
^exatioD,  harassment,  and  expense  of  a  chancery  suit, 
CBOsed  his  solicitor,  on  or  about  the  2d  d£  August  1834, 
^some  time  before  the  bill  was  filed,  to  write  and  send 
to  the  Plaintifis  the  following  letter : 

"  Sheffield^  August  2,  1834.. 
^^  Gentlemen.  — •  Messrs.  Fox  Brothers  of  this  place, 
merchants,  and  who  are  clients  of  mine,  and  who  some 
^^'^  ago  carried  on  the  steel  trade,  but  who  have  now 
^tirely  discontinued  it,  have  been  informed  that  an  in- 
^^on  exists  on  your  part  of  taking  proceedings  against 
^^em  for  the  use  of  marks  claimed  by  you  as  yours  only, 
Dwnely,  the  words  "  Craidey''  ^nd  "  MiUingtmr   Until 
^  were  apprised,  by  the  advertisement  announcing 
the  injunction  obtained  against  Messrs.  Greaves^  they 
i^  not  the  most  distant  idea  that  those  marks  were  the 
property  of  any  individual,  but  merely  a  distinguishing 
mark,  used  as  the  word  ^^  German"  or  any  other  kind 
of  steel.     Under  this  impression  I  admit  (without  pre- 
judice to  my  clients)  that  they  had  used  the  mark  on  a 
very  small  quantity  of  steel  sold  by  them  since  they 
commenced  business,  namely,  since  1831.    The  moment 
tbey  were  aware  that  they  might  be  considered  as  in- 
fringing an  individual's  mark,  they  ceased  to  use  it,  and 
have  never  since  done  so,  nor  ever  intend  to  do  so ;  in- 
deed,  as  before  stated,  they  have  given  up  the  steel  trade. 

To 


Fox. 
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18S8.        To  represent  these  facts  I  called  upon  Mr.  Milner,  who 
%j[^^^^^^      I  understood  had  been  employed  professionally  by  you^ 
V.  and  should  have  done  then,  what,  in  consequence  of  his 

absence,  I  do  now,  oifer  to  show  to  Mr.  Milner  or  any 
other  party  you  may  wish,  the  amount  of  all  steel  sold 
by  them  having  marks  calculated  to  injure  you,  and  to 
submit  either  to  the  decision  of  any  indifferent  party, 
what  remuneration  ought  to  be  allowed  to  you  for  their 
having  thus,  through  ignorance,  done  that  which  was 
calculated  to  injure  you,  or  otherwise  to  try  to  settle  the 
matter  with  yourselves,  or  with  Mr.  Milner  on  your 
behalves.  This  offer  is  made  from  the  desire  which  my 
clients  have  to  liquidate  any  loss  which  they  may  have 
occasioned,  however  innocently  it  has  been  done  on 
their  part;  and  I  trust  the  spirit  in  which  it  is  made 
will  be  correspondingly  met  I  beg  to  observe,  that  it 
is  in  consequence  of  your  solicitor's  (Mr.  Milner^s)  ab- 
sence from  home  that  I  address  you  without  first  com- 
municating with  him :  I  feared  delay  might  be  injurious ; 
but  I  will  see  Mr.  Milner  on  his  return,  and  communi- 
cate what  I  have  done.  I  am,  gentlemen,  your  obedient 
servant,  Luke  Palfreyman.  Messrs.  Millingtony  Crawlafy 
and  Company,  Newcastle.^* 

After  this  answer  had  been  put  in,  the  Plaintifis 
amended  their  bill,  by  stating  that  the  business  which 
the  Defendants  had  carried  on  at  Sheffield^  for  more 
than  six  years  past,  was  that  of  merchants  and  dealers 
in  steel ;  and  that  they  formerly,  and  until  about  three 
years  ago,  carried  on,  under  the  same  firm,  the  business 
of  manufacturers  of  steel,  which,  however,  they  had  since 
given  up.  The  amended  bill  contained  a  variety  of 
charges,  framed  for  the  purpose  of  meeting  the  state- 
ments contained  in  Samuel  Foa^s  answer ;  and,  amongst 
other  things,  it  alleged  that  the  Plaintiffs'  marks  had 
been  fraudulently  used  by  the  Defendants  on  steel  rnano*- 

fiictured 
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iactared  or  sold  by  them,  and  charged  that  the  Defend-        1838. 
ants  were  [not  are'\  in  the  habit  of  polishinir  steeL  and    ^^^^"^^^"^ 

A  1  .  t  ^  ,  •.^.«.  >•  MiLLINGTON 

Afterwards  causing  the  names  ^^  Crcmeyi  Mtutngtony    or  v. 

one  of  them,  to  be  stamped  thereon ;  and  that  part  of  the         ^^^' 
3teel  marked  with  the  names  <^  Crowley^  MiUington"  or 
of  them,  which  had  been  sold  by  the  Defendants, 
of  inferior  quality;  by  which  means  they  injured 
repute  of  the  Plaintifi^'  manufacture. 


^JiamesFox  having  afterwards  returned  from  America^  the 

Defendants  put  in  a  joint  and  several  answer  to  the 

c^mended  bill,  in  which  the  Defendant  James  Fox  stated 

'^bat  he  went  to  America  in  or  about  Jvli^  1834 ;  and  that 

■^e    had  lately  returned ;  and  that,  since  his  return,  he 

been,  for  the  first  time,  informed,  and  for  the  first 

believed,  that  the  Plaintifis  carry  on  the  business  of 

^^^Kin&cturing  steel  for  sale,  under  the  firm  of  ^^  Crondey^ 

'JUngtan^  and  Co.,"  or  that  there  was  any  such  firm 

the  trade  as  ^^  Cro^idey,  Millington,  and  Co."    By  this 

*^aver  the  two  Defendants   admitted  that  they  now 

^^^*^ed  on,  and  that  they  had  for  the  period  in  that  be- 

"^^If  in  the  bill  mentioned  carried  on  at  Sheffield^  the 

^^siness  of  merchants  and  dealers  in  steel  and  files, 

^^^der  the  firm  of  "  Fox  Brothers;"  and  that  they  for- 

^^«rly,  and  until   about   three   years   before   the  date 

^^f  the  present  answer,  also  carried  on,  under  the  same 

^^tn,  the  business  of  manufacturers  of  steel ;  and  that 

^*^^  had  since  given  up  such  business ;  and  that  they 

^^^  not  themselves  at  any  time  since  Maj^  1832,  been 

'^^nafacturers  of  steel,  but  since  that  time  had  had, 

^^d  still  had,  their  iron  converted  into  steel,  and  tilted, 

beared,  rolled,  and  finished  by  other  manufacturers  for 

"*^;  and,  therefore,  were  now  (except  as  before-men- 

^*<Hied)  merely  merchants  and  dealers  in  steel.      The 

IWendants  denied  that  any  steel  sold  by  them,  and 

ii^ttrked  with  the  names,  ^<  Crawleyj  MiUingtony*  or  either 

Vol.  III.  A  a  of 
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1838.        of  them,  was  of  inrerior  quality,  or  injured  the  repute  of 
^7^^^^^     the  Plaintiifs'  manufacture.    The  Defendant,  James  Foxm 
V.  supported,  In  precisely  similar  terms,  all  the  before- 

mentioned  statements  contained  in  the  separate  answer 
of  Samuel  Fox. 

It  appeared,  from  the  second  schedule  annexed  to 
these  answers,  that  the  profits,  made  by  the  Defendants, 
upon  steel  sold  by  them,  and  bearing  the  marks  in  ques- 
tion, or  one  of  them,  amounted  to  6L  \0s.  \ld.\  and  that 
the  Defendants  had  sold  certain  steel,  which  was  ordered 
imder  the  name  of  "  Crotcfey,"  or  "  Craaoley  Millington^** 
but  was  not  marked  with  either  of  such  names ;  and  that 
the  profits  upon  such  last-mentioned  steel  amounted  to 
SL  lis.  5^.  It  appeared  also  from  the  same  schedule, 
that  the  last  order  for  the  steel  which  had  been  so 
marked,  was  dated  from  Quebec^  on  the  19th  of  June 
18SS;  and  that  the  last  order  for  the  steel  which  had 
been  ordered  by  the  before  mentioned  names,  but  had 
not  been  marked  with  them,  was  dated  from  Quebec^  in 
December  1833. 

The  pleadings  were  long;  and  numerous  witnesses 
were  examined  on  both  sides* 

Evidence  was  given  to  shew  that  the  Plaintiffs  had 
carried  on  business,  as  manufacturers  of  steel,  under  the 
name  of"  Crfftdey^  Millingtony  and  Co.,"  for  many  years; 
and  that  they  used  the  marks  mentioned  in  the  bill; 
and  that  the  firm  of  "  Crawley^  Millingtoni  and  Cow,**  had 
been  known  in  the  steel  trade,  for  fifty  years  and  up- 
wards, as  manufacturers  of  steel. 

One  of  the  Plaintiffs'  witnesses,  however,  stated,  that 
many  years  before  he  heard  of  the  proceedings  against 
Greaves  and  Son,  he  had  heard  of  other  manu&cturers 

stamping 
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stamping  the  marks  "  Crawley,  Milliffgt<hi"  and  "  Crcrah        18S8. 
ifv^'  upon  steel  not  manufactured  by  the  Plaintiffs'  firm.    ,!i^*^^^^^^ 

*^  "^  MiLLINGTON 

V. 

Fox. 


^Oiam  PaMejf  Milnetj  of  Sheffield^  attomey-at-law, 
stated,  in  evidence,  that  on  the  28th  of  Jtdy  18S4,  he 
niade  an  application  to  the  Defendant,  Samuel  Foxy  to 
know  whether  his  firm  had  stamped  or  marked  the 
iMunes,  *^  Crtmley,  Millingionf'*  or  either  of  them,  upon 
any  kinds  of  steel  manufactured  by  them ;  and  that  Samuel 
iFOuld  make  no  direct  admission  that  his  firm  had 
the  Plaintifis'  marks,  but  said  that  he  would  not 
interfere ;  and  that  the  Plaintifis  might  file  a  bill  against 
tliem  if  they  pleased.  It  appeared,  by  this  witness's  evi- 
dence, that,  a  few  days  after  the  filing  of  the  bill  in  this 
CRtise,  another  steel  manufacturer  had  admitted  to  him 
that  he  had  used  the  Plaintiffs'  marks,  but  begged  that 
i^o  proceedings  might  be  taken  against  him ;  and  that  an- 
other manufacturer  had,  on  the  30th  of  July  1834,  ad- 
i^^itted  to  him,  that  although  his  firm  had  not  used  the 
'^laintiflS'  marks,  they  had  ordered  some  of  the  Plain- 
tiflFs*  marks  of  a  mark-maker. 

One  of  the  Defendants'  witnesses  stated,  that  he  had, 

thirty  years  before,  worked,  for  four  years  and  upwards, 

*^P  the  Plaintiffs'  predecessors,  at  Winlaton  Mill,  and 

*^*d  known  the  names  or  marks  "  Crotdey^*^  **  Crawley, 

^ttifigton,'*  and  "  /.  //."  as  used  on  steel  for  thirty- 

^ght  years  past;  and  that  such  marks  were  used  on 

*^1»  manufactured  by  the  Plaintiffs'  predecessors,  when 

^^asin  their  service;  and  that  he  believed  that  the 

^wxitifis'  were,  in  the  year  1816,  aware  that  those  marks 

were  used  by  other  persons  in  the  trade,  and  were  in 

general  use  amongst  persons  in  Sheffield;  and  that  the 

reason  for  such  his  belief  was,  that  he  did,  in  that  year, 

i^fonn  Mr.  John  Smith,  of  Shoreditch,  London,  the  agent 

there  of  the  Plaintifis',  or  their  predecessors,  that  their 

A  a  2  marks 
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18S8.        marks  were  used  by  persons  engaged  in  tlie  manufacture 
^7^^^^^      of  steel  in  Yorkshire;  and  that  Mr.  Smith  replied,  — "  If 
f*.  we  had  known  that,  we  should  follow  the  law  upon  them, 

and  prosecute  them : "  and  that  a  further  reason  for  such 
his  belief  was,  that,  upwards  of  fourteen  years  ago,  the 
fact  of  such  marks  being  so  used  by  other  persons  in 
Sheffield,  was  often  the  subject  of  conversation  amongst 
the  workmen  in  the  shear-steel  trade  in  Sheffield*  Several 
witnesses  proved  that  the  words,  "  Fox  Brothers,"  were 
always  marked  on  the  steel  manufactured  by  or  for 
the  Defendants,  and  that  none  of  the  marks,  **  Crondejf," 
**  Crowley^  Millingtony"  and  "/.  fiT.,"  was  ever  put  on 
without  the  words  *^  Fox  Brothers."  Another  witness 
deposed,  that  the  marks  "  Crawley  "  and  "  /.  i/.,"  were 
known  as  denoting,  not  the  makers,  but  the  kind  of 
steel;  and  that  those  marks  had  been  publicly  and 
generally  used  by  the  manufacturers  of  steel  in  various 
parts  of  England  and  Wales,  Another  witness  deposed 
to  the  same  effect,  with  reference  to  the  marks  *<  CrowUtfj 
MiUington,"  as  well  as  "O-ow/g^,"  and  ''LW  A 
mark-maker  of  Sheffield^  deposed  to  having,  for  thirty 
years  last,  and  upwards,  openly  made  marks  or  stamps 
for  marking  the  words  or  letters,  "  Crcndey^^  " Craaoley^ 
Millingtony"  and  ^^  /.  H"  It  was  proved  that  the  marks 
were  imposed,  not  secretly  or  at  the  Defendant's  ware- 
house, but  at  the  forge  where  the  steel  was  sheared.  An- 
other witness  stated,  that  he  believed  that  the  Plaintiffs 
were,  eighteen  years  before  the  year  1834r,  informed  oh 
aware  that  the  mark,  "  Crowley,  Millington,  and  Co,,** 
was  used  by  persons  in  the  steel  trade  or  manufacture  &« 
Sheffield,  or  in  general  use  there,  the  witness  having,  ir. 
the  year  1816,  at  the  Plaintiffs'  works  at  Swalwelly  urz 
formed  three  persons  who  were  then  all  in  the  emplcc: 
of  the  Plaintiffs,  as  managers  or  agents,  to  that  effec: 
when  one  of  them  replied,  he  believed  it  was  done ; 
the  witness  added  that  in  the  year  1824,  he  again  i 

form 
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farmed  one  of  the  same  three  persons  to  the  same  effect;        1838. 
when  he  replied,  that  he  knew  the  Plaintiffs'  mark  was    -iu^^^'^ 

.  MiLUNOTOIf 

K>rged  in  Sheffield;  but  that  the  purchasers  knew  that  v. 

tlie  mark  was  forged,  and  it  did  not  do  them  any  in- 
jiMry^  Another  witness  stated,  that  the  use  of  the  three 
itiarks  before  mentioned,  by  Messrs.  Greaves  and  Sons, 
o^  tlie  Sheaf- Works  at  Sheffield^  was  notorious,  for 
the    last  ten  years,  among  persons  engaged  in  the  steel 


Fox. 


manufacturer  of  steel,  who  had  been   such   for 

^*^^en  years,  deposed,  that  at  the  time  at  which  he  com- 

nienced  business  in  the  steel  trade,  several  of  the  old 

^^^^blished   houses   in   that  trade  in  Sheffield  and  the 

°^5glibourhood,  were  in  the  habit  of  inserting,  **  Cratxtey^ 

^T"  Paggot  Steel,"  in  their  lists  of  prices  which  they  cir- 

^^lated  amongst  their  customers ;  and  that,  before  the 

l^^T  1834,  at  which  time  legal  proceedings  were  taken 

^y  ihe  Plaintiffs  against  Messrs.  Greaves  and  Sons,  re- 

^P^cting  the  use  by  them  of  the  name,  "  Crondey*^  that 

^^me  did  not  denote,  and  was  not  known  in  the  maricet 

^  denoting  the  name  of  the  person  by  whom  it  was 

^^pressed,  but  the  particular  kind  of  steel  called  faggot 

*^^el  5  and  that  the  name,  "  Craidey^*  was  publicly  and 

S^nerally  used  by  manufacturers  of  steel.     These  state- 

^^ts  were  corroborated  by  other  witnesses. 

A  witness  named  Marshall^  who  had  been  a  steel  roa- 

*>ufacturer  for  forty  years  up  to  the  year  1830,  deposed 

^at  the  names  "  Crcndeyy*  and  **  Crctmley^  Millingion^^* 

^^re  in  general  use  in  the  steel  trade,  and  amongst  the 

'^anufiiGturers  of  steel,  for  thirty  years  previously  to  the 

y^r  1830,  and  that  they  were  not  used  to  denote  the 

**^*kers*  names,  but  the  description  of  steel.     This  wit- 

^^).  upon  cross-examination  by  the  Plaintiffs,  stated 

^^t  he  had,  when  in  the  steel  trade,  manufactured  steel 

A  a  3  at 
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18S8.       at  Sheffield,  which  he  had  marked  «  MarshalTs  Cratdeyi' 

^^^''^'^    and  "  MarshalTs  Crondetj  MiUinstonJ^     Another  of  the 
Mtlltngton    ^  -     J  . 

•.  Defendants'  witnesses,  formerly  a  merchant,  deposed^ 

^^*  upon  cross-examination  by  the  PlaintifFs,  that  he  had 
sold  steel,  marked  "  MarshalTs  Cratdey,  best,  No.  3. ;" 
"  MarshalTs  best  Crawley  MiUington  ; "  "  MarshalTs 
CrcnxHeyi*^  ^^  MarshalTs  Cramley  Millingtonj  No,  S.;" 
^^Naylor  and  Sanderson^s  warranted  Crcndey  steel;** 
"  Brabble's  Cramletf,  No.  3.,  best ;"  "  MarshalVs  Crcnxh 
ley^  best"  (with  the  mark  of  a  pair  of  shears). 

On  the  9th  of  August  1834,  two  days  after  the  filing 
of  the  bill,  the  Plaintiffs  obtained  an  injunction  against 
the  use  of  the  marks  in  question  by  the  Defendants. 
This  injunction  was  obtained  ex  parte,  upon  the  affi- 
davits of  one  of  the  Plaintiffs  and  of  Mr.  Milner,  and 
the  Defendants  never  attempted  to  dissolve  it 

The  cause  now  came  on  to  be  heard. 

Mr.  Wigram  and  Mr.  James  Russell  argued  the  case 
for  the  Plaintiffs. 

The  Solicitor'Gencral  and  Mr.  Stuart,  on  behalf  of 
the  Defendants,  contended  (amongst  other  things)  that 
the  Plaintiffs  were  not  entitled  to  the  relief  they  asked, 
inasmuch  as  it  had  not  been  proved  that  the  Defendants 
had  made  use  of  the  Plaintiffs'  marks  knowingly  and 
wilfully;  and  that  as  there  was  no  evidence  that  the 
Defendants  intended  to  continue  the  use  of  those  marks, 
the  Plaintiffs  had  no  right  to  prosecute  this  suit  to  a 
hearing,  for  the  purpose  of  making  the  injunction  per- 
petual ;  and  that,  as  the  Plaintiffs  were  not  now  entitled 
to  a  perpetual  injunction,  they  were  not  entitled  to  the 
account ;  Baily  v.  Taylor  {a) ;  and  that,  even  if  there 

were 

(a)  1  Run,  4*  MylnCy  75. 
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were  not  that  objection  to  their  title  to  the  account,  yet 

the  sum  to  which  they  would  be  entitled,  on  taking  the 

account,  was  so  small,  that  the  Court  would  consider  it 

A'l    abuse  of  its  jurisdiction  to  bruig  the  cause  to  a 

^eAring  for  such  a  paltry  sum,  and  would  dismiss  the 

bill  wth  costs;  Whittingham  v.  Woder.  (b)     They  also 

'^^'^ed,  that  the  Defendants  could  have  had  no  object 

^^   moving  to  dissolve  the  injunction. 


^At.  Wigranif  in  the  course  of  his  reply,  upon  being 
by  the  Lord  Chancellor,  whether  he  persisted  in 
ing  for  the  account,  said,  that  he  did  not  think  it 
while  to  do  so. 


18S8. 


MlLUNOTOH 
V, 

Fox. 


I 


7S|^  Lord  Chancellor  expressed  an  opinion  that 

^^^    Plaintiffs  had  made  out  a  case  which  entitled  theni 

injunction,  but  said  that  he  doubted  whether  they 

entided  to  costs  as  against  the  Defendants,  and 

^"Ould  wish  to  hear  the  Piaintifis'  counsel  further  on 

^*^^t  point,  and  to  look  into  the  pleadings. 


Aiflr.  Wigram  then  contended,  that  the  Plaintiffs  were 
to  the  costs  of  the  suit ;  and  stated,  that  the 
r  of  the  2d  of  August  1835,  was  directed  to  the 

^•intifis'  works  near  Newcastle;  and  that,  the  Plaintifis 

^Ag  then  in  London^  the  letter  did  not  reach  them  in 
until  the  9th  of  August,  the  day  on  which  the 

Eviction  was  obtained. 


t^Ki 


e  Lord  Chancellor. 


sole  object  I  had  in  looking  into  the  pleadings  in 
cause  was,  to  satisfy  myself  as  to  what  ought  to  be 

done 

(a J  2  Sufatul,  428. 
Aa  4 


1838* 
March  94. 
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1888.        done  with  respect  to  the  question  of  costs;  having  pre- 
^^^^^^^^^"^     viously  come  to  the  conclusion  that  there  was  suflScient 

MiLLINOTON  "^  . 

V.  in  the  case  to  shew  that  the  Plaintiffs  had  a  title  to  the 

marks  in  question ;  and  they  undoubtedly  had  a  right 
to  the  assistance  of  a  court  of  equity  to  enforce  that  title. 
At  the  same  time,  the  case  is  very  different  from  the 
cases  of  this  kind  which  usually  occur,  where  there  has 
been  a  fraudulent  use,  by  one  person,  of  the  trade  marks 
or  names  used  by  another  trader. 

I  see  no  reason  to  believe  that  there  has,  in  this  case, 
been  a  fraudulent  use  of  the  Plainti£&'  marks.  It  is 
positively  denied  by  the  answer ;  and  there  is  no  evi- 
dence to  shew  that  the  Defendants  were  even  aware  of 
the  existence  of  the  Plaintiffs,  as  a  company  manufac- 
turing steel;  for  although  there  is  no  evidence  to  shew 
that  the  terms  "  Crotofey,"  and  "  Crowley  MilUngton^ 
were  merely  technical  terms,  yet  there  is  sufficient  to 
shew  that  they  were  very  generally  used,  in  conversation 
at  least,  as  descriptive  of  particular  qualities  of  steel.  In 
short,  it  does  not  appear  to  me  that  there  was  any 
fraudulent  intention  in  the  use  of  the  marks.  That 
circumstance,  however,  does  not  deprive  the  Plaintiffi 
of  their  right  to  the  exclusive  use  of  those  names;  and 
therefore  I  stated,  that  the  case  is  so  made  out  as  to 
entitle  the  Plaintiffs  to  have  the  injunction  made  per- 
petual. 

With  regard  to  the  other  part  of  the  case,  namely 
the  account,  it  is  of  so  infinitely  minute  importance  that 
the  Plaintiffs  have  (very  discreetly,  in  my  opinion,) 
abandoned  it 

The  question  remains.  What  is  to  be  done  as  to  the 
costs  ?  Now,  the  question  of  costs  in  Chancery  is  lefl  to 
the  discretion  of  the  Court.     That  discretion  ought  to 

be 
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be  exercised,  as  far  as  possible,  according  to  some  prin-        1888* 
ciple;  and  I  am  very  much  disposed,  as  a  general  rule,    ^^j^^^^^^*^ 
to  make  the  costs  follow  the  result ;  because,  however  v. 

doubtful  the  title  may  be,  or  however  proper  it  may  be 
to    dispute  it,  it  is  but  fair  that  the  party  who  really 
has  the  right  should  be  reimbursed,  as  far  as  giving 
hitxx  the  costs  of  the  suit  can  reimburse  him.     But  then 
tbere  is  another  object  which  the  Court  must  keep  in 
▼iew,  namely,  to  repress  unnecessary  litigation,  and  to 
^eep  litigation  within  those  bounds  which  are  essential 
to    enable  the  parties  to  vindicate  and  establish  their 
n^lits*     I  find  no  fault  with  the  filing  the  bill,  pro* 
^ided  the  parties  had  not  then  had  the  letter  of  the  2d 
^f^  -August^  which  has  been  referred  to ;  for  it  appears  that 
^ere  was,  on  the  28th  of  Jtdy^  an  application  by  the 
I^laititiflfs,  which  was  met  by  the  Defendants  in  a  manner 
^bich  justified  the  Plaintiffs  in  filing  the  bill.     If  that 
ctreumstance  had  been  stated  in  the  bill,  it  might  have 
ffi  veo  the  Defendants  some  means  of  explaining  it ;  but,  at 
all  events,  it  is  in  evidence.    On  the  2d  of  August^  how- 
the  Defendants  took  a  very  different  view  of  the 
and,  on  that  day,  they  wrote  a  letter  to  the  Plain- 
first  of  all  attempting,  as  it  is  stated  in  the  letter,  to 
^d  the  person  who  acted  as  agent  of  the  Plaintiffs  at 
and  not  being  able  to  find  him,  they  wrote  a 
r  to  Newcastle^  the  place  where  the  Plaintiffs'  ma^ 
**  ^factory  was  carried  on.   By  some  accident,  or  in  con- 
i:tence  of  the  neglect  of  those  who  carried  on  the 
of  the  Plaintiffs  at  Newcastle^  the  letter  did  not 
London,  where  the  Plaintiffs  then  were,  until  the 
of  August,  two  days  after  the  bill  was  filed,  and  the 
day  upon  which  the  injunction  was  applied  for,  and 
ined.     That  was  not  the  fault  of  the  Defendants, 
y  did,  as  early  as  the  2d  of  August,  all  that  it  was 
^keir  power  to  do  to  remedy  the  fault  they  had  com- 
*^^t.^ed  on  the  28th  of  Jtdy.     If  the  letter  had  been  re- 
ceived 
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]  838.        ceived  in  London  before  the  bill  was  filed,  the  bill  ought 
^^^^^^^     not  to  have  been  filed.     That  letter  gives  the  Plaintifis 
V.  every  thing  they  could  be  entitled  to.     It  states  —  what 

the  answer  also  states  —  that  firom  the  time  at  which  an 
injunction  had  been  obtained  against  another  party  (with 
whom  the  Defendants  had  no  connection)  they  ceased  to 
use  the  marks,  and  had  never  since  used  them,  and  did 
not  intend  to  use  them. 

The  letter,  therefore,  was  an  entire  abandonment  of 
that  which  constituted  the  Plaintiffs'  demand;  and  it 
also  states  that,  as  to  what  had  passed  —  ignorantly  as 
they  say  —  they  were  willing  to  make  compensation  for 
any  injury  which  the  Plaintiffs  might  have  sustained 
through  the  use  of  the  marks  in  question  by  the  De- 
fendants. It  therefore  gave  the  Plaintiffs  every  thing 
which  they  did  or  could  ask  for  by  the  suit  which  they 
had  instituted  when  the  letter  was  received,  but  which 
they  had  not  instituted  when  the  letter  was  sent.  I 
am  told  that  some  subsequent  communication  took 
place,  which,  if  before  me,  would  take  off  the  effect  of 
that  letter:  but  no  such  communications  are  in  evi- 
dence ;  and,  seeing  that  letter  in  the  answer,  it  was  quite 
competent  for  the  Plaintiffs  so  to  deal  with  this  cause  as 
to  bring  those  facts  before  the  Court.  I  can,  however, 
only  deal  with  the  case  as  it  comes  judicially  before  me. 

Now  I  say,  that  having  received  that  letter,  it  was 
not  proper  for  the  Plaintiffs  to  apply,  ex  partej  for  the 
injunction;  or,  if  they  had  obtained  an  order  for  it,  they 
should  not  have  drawn  up  the  order.  That  letter  made 
it,  as  to  costs  at  least,  incumbent  upon  the  Plaintifis  to 
put  to  the  test  whether  the  Defendants  were  sincere  in 
their  offer,  and  not  to  go  on  with  the  suit  unless  they 
found  that  they  were  insincere.  The  injunction  was 
obtained,  and  has  not  been  displaced.     No  attempt  has 

been 
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^n  made  by  the  Defendants  to  displace  it     That  is 
quite  cfHisistent  with  what  is  stated  in  their  answer,  and 
in  the  letter  to  which  I  have  referred.     For  what  pur- 
pose^ then,  was  the  suit  prosecuted  ?    Why  simply,  and 
ooly,  for  the  sake  of  the  account;  which  is  so  small  that 
tlie  Flaindflb  abandon  it  at  the  hearing.     Here,  then, 
hcu  been  a  very  expensive  suit,  with  no  posisible  object 
but  the  account;  which,  when  the  cause  comes  on  for 
h^taiing,  the  Plaintifis'  counsel  very  properly  abandons. 
N<>W9  ander  these  circumstances,  I  think  that  a  great 
of  very  useless  litigation  has  been  carried  on,  and 
a  great  deal  of  very  improper  expense  has  been 
isacurred.    It  strikes  me,  therefore,  that  this  is  exactly  a 
csftse  in  which  the  Court  is  repressing  useless  litigation 
i>y  refusing  the  Plaintiffs  the  costs  of  the  cause.     They 
ivaive  the  account.     They  must  have  a  perpetual  in- 
jvsKiction  against  the  use  of  the  marks  in  question,  but 
iw'ithout  the  costs  of  the  cause. 


1838. 


MiLLINOTON 

9. 

Fox. 
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HE  Plaintiff  moved,  by  way  of  appeal  from  the  A  case  for  the 

Master  of  the  Rolls,  who  had  refused  the  appli-  eS,«ited 

on,  that  the  Defendants  might  produce  and  deposit  by  the  answer 

theur  clerk  in  Court,  a  case  which  they  had  laid  fgrence  to  the 

^Te  counsel,  and  upon  which  an  opinion  had  been  matters  in 
'  ^  '  question  in 

^i),  dated  the  18th  of  December  18S6.  the  cause,  and 

to  have  been 
The  submitted  to 
counsel  after 
^    matters  in  dispute  in  the  cause  had  arisen,  is  a  privileged  communication, 
^^li  the  Defendant  is  not  bound  to  produce. 
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1838.  Tlic   bill  was  filed  on  the  4th  of  May  1837,  an 

^"^^^^^     prayed  that  the  Dercndaiits  might  be  decreed  specifi 


t).  cally  to  perform  a  contract  which  they  had  entered  ii 

NoETHERN     *"  "^^y  1836,  for  the  purchase  of  certain  leaseholdL»I*1d 

and  Eastern    premises  at  Islingiotij  belonging  to  the  Plaintifil     Tbies^^M'Y:^^ 

Company.     Defendants,  in  a  schedule  to  their  answer,  set  forth  aas       j.    a 

list  of  the  several  books,  documents,  and  papers  in  theirri^  eir 

possession,  which  related  to  the  matters  mentioned 

the  bill,  including,  among  others,  the  case  in  questious 

but  they  said  that  the  cases  for  the  opinion  of  counsell': 

set  forth  in  the  schedule,  had  reference  to  the  matters 

in  question  in  the  cause,  and  were  submitted  to  counsel' 

after  the  several  mutters  in  dispute  in  the  cause  hadF. 

arisen,  and  bore  reference  thereto;  and,  therefore,  thej^^< 

submitted  that  the  same  ought  not  to  be  produced. 

The  argument  and  judgment  on  the  original  motiorx  ^^==>n 
are  reported  by  Mr,  Keen,  (a) 

Mr.  JVigram  and  Mr.  O.  Anderdorif  for  the 
motion,  said,  that  but  for  the  cose  of  Bolton  v.  7% 
Corporation  of  Liverpool  {b)j  by  the  authority  of  whicl 
the  Master  of  the  Rolls  considered  himself  bound,  hhS 
Lordship  intimated  that  he  would  have  granted  the  ap 
plication.  That  case  carried  the  principle  of  protectiooi 
further  than  it  had  ever  been  carried  before;  and  it  wa 
not  easily  to  be  reconciled  with  Preston  v.  Carr.  (c) 
all  events,  in  order  to  come  within  the  authority  of  BoltOi 
V.  The  Corporation  of  Liverpool^  it  was  necessary  th 
the  case  should  be  one  stated  and  submitted  with  refe 
ence  to  a  litigation,  either  then  actually  pending,  or  i£  ^  in 
the  contemplation  of  the  parties,  and  should  be  distinctr.^^=^  "X 
alleged  so  to  be  by  the  answer.     It  was  not  enough  r  '^ 

(a)  3  Keen^  76.  (c;  1  Y,  ^  Jerv.  175. 

(If)  1  Mylne  ^  Keen,  88. 
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r,  as  these  Defendants  said,  that  the  case  had  refer-        1838. 
^Kice  to  the  matters  in  question  in  the  cause,  and  was     ^"^^^^^^^ 
K^sbmitted  to  counsel  after  the  matters  in  dispute  in  «. 

'^lie  cause  had  arisen.     There  was  a  substantial  differ-     nobthbrn 
^xice  between  a  question  in  dispute  and  a  question  in    and  Eastebn 
litigation.     Storey  v.  Lord  John  George  Lennox  {a)  es-      Company, 
tablished  that  a  party,  seeking  to  withhold  the  production 
of  documents  on  the  ground  of  their  being  privileged 
communications,  was  bound  to  do  so  by  the  most  nice  and 
precise  exception,  clearly  bringing  them  within  the  line 
of  protection ;  and  the  Defendants  had  not  done  so  here. 

The  Lord   Chancellor   (without  calling  on   the 
counsel  for  the  Defendants). 

I  never  entertained  the  least  doubt  as  to  the  pro- 
l>riety  of  the  decision  in  Bolton  v.  The  Corporation 
^^ Liverpool  (J).  The  true  principle  on  which  that  case 
(Proceeds  is,  that  parties  are  to  be  at  liberty  to  com- 
^^anicate  with  their  professional  advisers  with  respect  to 
^:^iatters  which  become  the  subject  of  litigation,  without 
^K'^estriction,  and  without  the  liability  of  being  afterwards 
c^Ied  upon  to  produce  or  discover  what  they  shall  so 
liave  communicated.  Whether  a  bill  is  or  is  not  ac- 
tually filed  at  the  time,  is  to  my  mind  a  matter  of  perfect 
indifference.  It  is  not  pretended  that  a  solicitor  can  be 
compelled  to  answer  as  to  what  his  client  told  him  with 
:%«ference  to  an  expected  contest ;  and  can  it  make  any 
difference  in  principle,  whether  what  passes  between 
'^ero  is  communicated  by  word  of  mouth  or  in  the  form 
^>f  a  case  stated  for  advice  ? 

The  question  may  occur  as  to  cases  which  have  been 
long  before  stated  for  the  opinion  of  counsel,  relative-to 

the 

(a)  1  iWyne  4:  Crcag^  525.  (A)  1  iWy/ne  Sf  KeeUy  88. 
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18S8.        the  matters  which  come  subsequently  into  contest:  and 


N1A8 


these,  it  has  been  held,  would  not  be  protected  under 
«•  the   privilege  of  professional   advice  and  confidential 

NoBTHEEN     communications,  {a) 
and  Eastben 

CompEny.  The  only   doubt   I   can   possibly  entertain  in    this 

case,  is,  not  whether  the  decision  in  BoUon  v.  The  Cor^ 
poration  qf  Liverpool  was  right,  but  whether  the  cir- 
cumstances relied  upon  as  giving  the  title  to  protection 
are  so  pleaded  as  to  bring  the  document  in  question 
within  the  rule  laid  down  in  that  case ;  and  certainly  I 
do  not  feel  any  great  doubt  about  it.  Here  is  a  matter 
in  contest, .  which  could  not  by  possibility  have  arisen 
prior  to  the  month  of  May  1836.  The  case  of  which 
production  is  sought,  is  stated  to  have  been  answered 
on  the  12th  of  December  in  that  year;  and  the  bill  is 
filed  within  five  months  from  that  time.  The  statement, 
in  the  answer,  is,  that  the  cases  for  the  opinion  of 
counsel  had  reference  to  the  matters  in  question  in  the 
cause,  and  were  submitted  to  counsel  after  the  several 
matters  in  dispute  in  the  cause  had  arisen,  and  bore 
reference  thereto.  Now,  with  respect  to  a  transaction 
which  commenced  in  May  1836,  it  would  seem  to  be 
a  very  strained  construction  of  these  words  to  say,  that 
although  the  cases  had  reference  to  the  matter  which 
was  in  dispute,  yet  they  had  not  reference  to  the  litigar 
tion.     The  natural  meaning  of  the  passage  seems  to  be, 

that 

{a)Radcliffev,Fursman,2Bro.  gress;  or  to  matters  occurriDg 
P,  C.514.  Toml.ed,  In  Knight  on  former  occasions.  But  the 
V.  The  Marquess  qf  Waterford,  distinction  here  referred  to  by 
1  F.  ($•  Cole,  2^.  Lord  Abinger  the  Lord  Chancellor,  was  ex- 
appears  to  have  expressed  some  pressly  taken  and  adopted  by 
doubt,  whether  the  principle  the  learned  Judges,  who  decided 
of  protection  did  not  apply  Bolton  v.  7%^  Corporaiiom  of 
equally  to  all  cases  stated  for  Liverpool,  both  upon  the  de- 
opinion,  whether  they  related  to  murrcr  and  the  motion* 
a  cause  contemplated  or  in  pro- 
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that  they  were  cases  relating  to  the  points  which  formed  18S8. 

the  subject  of  dispute,  and  afterwards  of  litigation  be-  '^^J^'^*^^ 

tween  the  parties.  v. 

The 

The  motion  must  be  refused,  but  without  costs ;  as  an(?EA8TBBN 

the    Master  of  the  Rolls  appears  rather  to  have  en-  Railway 

couraged  the  appeal.  ompwiy. 


POWYS  V.  MANSFIELD. 

T^HIS  case  is  reported,  upon  the  hearing  of  the  cause 

before  the  Vice-Chancellor,  in  the  sixth  volume  of 

^^^  Simon/ s  Reports  («). 


1836. 

2Vr.l4.  16, 

17.19,  20. 

1857. 
KoVm  17. 


The  proper 
definition  of  a 
person  in  hco 

Sir  Bichard  and  Lady  Simeon  and  their  Son  appealed  ^^^^^  * 
^*^Ua  His  Honor's  decree. 


child  it  a 
person  who 
means  to 


It 


-w      ,  .  ,  .  .  P"'  himself  in 

^t  is  desirable  to  make  some  additions  to  the  state*  the  situation 

of  the  facts  contained  in  the  report  of  the  hearing  father  ofthe 

**•   tlie  Court  below.  child,  with 

reference  to 
the  father's 

appeared,  that  the  negotiations  for  the  settlement,  ^^®  *"**  , 

.  ?  dutyofmak- 

1^  on  the  marriage  of  Sir  Richard  and  Lady  Simeon^  ing  a  provision 

were  ^''^'^  **^c  <^*>»J<i- 
A  person 
(fl)  6  Sim.  528,  may  stand  in 

loco  farenlit 

to  a  child,  although  the  child  lives  with  and  is  maintained  by  its  father. 

'^ut>l  evidence  is  admissible  to  prove  that  a  person  did  mean  to  put  himself  in  loco 

.    ^^iit  towards  a  child,  so  far  as  relates  to  the  child^s  future  provision ;  and  evidence 

^*^c  declarations,  as  well  as  the  acts  of  such  a  person,  are  admissible  for  that  purpose. 

'  ^  the  presumption  of  law  against  double  portions  provided  by  a  person  in  /oco 

^^^^iif  be  attempted  to  be  rebutted  by  parol  evidence,  it  may  be  supported  by 

*^i^«ncc  of  the  same  kind. 

^declarations  of  a  person  in  loco  parentis  are  admissible  in  evidence  upon  the 
^^^%tion  of  his  intention  as  to  providing  a  double  portion  for  a  child  to  wnom  he 
■'^•^ds  in  that  relation. 

A.  codicil  republishing  a  will,  makes  the  will  speak  as  from  the  date  of  the  codicil, 
f<^^  the  purpose  of  passing  after  purchased  lands;  but  not  for  the  purpose  of  re- 
t^^vng  a  legacy  revoked,  adeemea,  or  satisfied. 


S60  '  CASES  IN  CHANCERY. 

18S6.  were  made  with  Sir  John  Barrington^  and  that  Sir  JohtCs 

^'^V^^  solicitors  were  employed  by  him  to  prepare  the  settle- 

o.  ment  made  on  the  occasion  of  Lady  Simeon*s  marriage, 

Mansfield.  ^^  ^^n  ^  ^f  ^^.g^  Powys's  marriage,  and  that  Fitsmlliam 

Barrington  did  not  interfere. 

The  settlement  made  upon  the  occasion  of  the 
marriage  of  Fiizwilliam  Barrington  and  his  wife,  was 
proved  in  evidence,  and  bore  date  the  4th  otjuly  1789. 

There  was  .also,  in  evidence,  a  bond,  dated  the  1 1th  of 
July  1797,  from  Sir  John  Barrington  to  FitsfwilUam 
Barrington^  for  securing  to  the  latter  an  annuity  of  400/. 
Certain  diaries  kept  by Fits^Uiam Banington^  in  the  life- 
time of  his  brother,  were  received  in  evidence  de  bene  esse. 

By  the  first  witnessing-part  of  the  settlement  made 
on  the  marriage  of  the  Plaintiff,  Henry  Philip  Paooys^ 
with  Julia  Barrington,  an  annuity  of  500/.  belonging 
to  the  Ponxys  family,  being  part  of  a  larger  annuity, 
charged  upon  the  revenues  of  the  Post-office,  by  letters 
patent  of  King  George  the  First,  was  conveyed  to 
William  Browne  and  Edward  Philip  Cooper  (a),  to  the 
use  of  themselves  for  a  term  of  ninety-nine  years,  to 
be  computed  from  the  solemnization  of  the  marriage,  if 
the  Plaintiff  and  Julia  Barrington,  or  either  of  them, 
should  so  long  live,  upon  certain  trusts  therein  men- 
tioned ;  and  from  and  immediately  after  the  decease  of 
the  survivor  of  them  (the  Plaintiff  and  Julia  Bjarrington)^ 
and  the  determination  of  the  term,  and  in  the  event  that 
.  there  should  thereafter  be  issue  male,  either  of  Sir  John 
Barrington  or  Fitz^tjoilliam  Barrington,  who  should  live 

to 

(a)  Described  as  Edward  Coo-      another  party  to  the  deed  of  the 
per  J  Fellow  of  Si,  JohrCs  College^      name  of  Edward  Cooper. 
Oxford^  to  distinguish  him  from 


Mansfield. 
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to  attain  the  fee^imple  of  the  Swainston  estates,  or  by  1836. 
«^©  happening  of  any  other  event,  the  reversion  in  fee  of  p^^^^^ 
^^^  Jokm  Barrington  in  those  estates  should  be  destroyed  v. 

^^  barred,  and  the  charge  of  10,000/.,  therein-after  made 
^y  Sir  John  Barrington  on  the  same  estates,  upon  the 
*^Usts  after  declared,  should  be  rendered  of  no  effect, 
^^4  it  should  become  impossible  that  the  same  sum 
^ti^olj  be  raised  under  the  said  charge,  then  to  the  use, 
^^^oit,  and  purpose  that  Braume  and  Cooper  should  stand 
^^ised  of  the  annuity,  to  the  use  of  such  one  or  more  of 
^^«  younger  children  of  the  marriage,  as  the  Plaintiff  and 
lia  Barrington  should  jointly  appoint ;  and  in  default 
and  subject  to  such  appointment,  to  the  use  of  all  the 
y^oonger  children  of  the  marriage,  in  fee,  in  equal  shares 
tenants  in  common,  and  for  default  of  all  such  issue, 
in  case  the  charge  thereinafter  made  by  Sir  John 
ton  should  not  be  defeated  or  destroyed,  or 
^evented  as  aforesaid  from  taking  effect,  but  should 
Lefnll  effect,  and  the  said  10,000/.  should  become 
^.Sseable  by  virtue  thereof,  then  and  in  either  of  the  said 
^"^''^nts,  upon  trust,  and  to  the  use,  intent,  and  purpose, 
^l=K  ^at  Browne  and  Cooper  should  stand  seized  of  the 
tiiui^,  after  the  death  of  the  survivor  of  them,  the 
4untiff  and  Julia  Barrington^  to  the  use  of  Philip 
P&anfs  (the  father  of  the  Plaintiff)  for  his  life, 
Wl  after  his  decease  to  and  for  the  use  and  benefit  of 
s  Plaintiff,  his  heirs  and  assigns  for  ever. 

Two  of  the  witnesses  examined  on  the  part  of  the 
^^-^^endants.  Sir  Richard  and  Lady  Simeon  and  their 
I,  were  Mrs.  fVHHams^  a  niece  of  Sir  John  Barring- 
hut  not  one  of  the  daughters  of  his  brother,  and 
^'liss  {Jane  Elizabeth)  Barrington^  one  of  his  brother's 
^it  daughters. 

Vol.  hi.  B  b  In 
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POWYS 

V. 

Mansfield. 


In  answer  to  the  ninth  interrogatory,  Mrs.  Williams 
stated  that  she  was  staying  in  the  house  with  Sir  John 
Barringlon  when  he  made  his  will,  in  the  year  1818, 
and  previously  to  the  marriage  of  Lady  Simeon^  and  that 
he  mentioned  to  the  witness  and  another  niece,  who  was 
since  dead,  the  circumstance  of  his  having  made  his 
will ;  and  said  that,  since  he  had  discovered  that  he  had 
a  power  of  disposing  of  his  estates,  he  had  made  his 
eldest  niece,  meaning  the  eldest  daughter  of  FitxadUiam 
Barringtony  an  eldest  son,  and  had  given  her  younger 
sisters  10,000/.  a  piece,  payable  on  the  death  of  their 
father;  and  that,  in  order  to  raise  these  portions,  he  hai 
appropriated  the  tithes  of  some  of  his  Essex  property  r 
and  that  if,  at  the  death  of  his  brother,  there  should 
any  deficiency  in  the  fund  so  to  be  raised,  it  was  to 
charged  upon  the  Swainston  property,  which  he  had  lef^ 
to  his  eldest  niece ;  and  he  added,  that  he  conside 
that    10,000/.  was  a  good  fortune  for  a  gentlemai 
younger  daughter;  and  that,  about  the  same  time, 
John  Barrington  took  the  witness  and  her  late  sis 
and   shewed   them  where   he  had  deposited  his  wt 
The  witness  went  on  to  state  that,  between  that  tin 
and  the  marriage  of  her  cousin,  Julia  Barrington,  &      ^Sir 
John  Barrin^on  alluded  several  times,  in  conversat^^ jioa 


with  the  witness,  to  the  aforesaid  provision  which 
had  made  for  the  younger  daughters  of  his  brotb^ 
and  usually  repeated  the  observation  that  he  consider" 
10,000/.  to  be  a  good  fortune  for  a  gendeman's  youn 
daughter ;  and  that,  after  the  marriage  of  Julia  B* 
ringtonj  Sir  John  Barrington  mentioned  to  the 
on  the  first  occasion  of  her  going  to  see  him  after 
event,   that  he   had   settled    10,000/.   upon   his 
Julia,  to  be  payable  after  the  death  of  her  father,  a 
he  repeated  the  fund  out  of  which  this  portion  was 
be  paid,  namely,  out  of  the  accumulations  of  the  titfa 


*e 


er 


id 
to 

kC  * 
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And  the  witness  distinctly  understood  from  him  that  the        18S6. 
10,000/L  which  he  had  provided  for  his  niece  Julia  by       p^^C^ 
^  will,  and  the  10,000/.  secured  by  the  setdement    ^^    v. 
^^e  on  her  marriage,  were  one  and  the  same  sum,  as 
*^^  uniformly  declared  that  the  fortune  of  his  niece  JuHa^ 
^  Well  as  of  each  of  the  younger  daughters  of  his 
'^^'other,  was  to  be  10,000/. 

Miss  Barringtofif  in  her  answer  to  this  ninth  interro- 
gatory, stated  that  Sir  John  Barrington  had  had  frequent 
^nversations  with  her  on  the  subject  of  her  sister,  Lady 
^imeon*8j  settlement;  that  he  had  often  said  that  he 
Uitended  to  place  her  in  the  situation  of  heir  to  his 
Svcainston  estate.     The  witness  recollected  his  stating, 
that  he  had  settled  10,000/.  on  her  sister  Julioj  on  her 
marriage  with  the  Plaintiff;  that  Sir  John  Barrington 
liad  told  her  that  the  said  10,000/.  was  the  portion  or 
fortune  of  her  sister  Julia;  and  that  she  had  heard 
from  him  that  he  intended  to  give  each  of  his  nieces  (the 
'^ritness  and  her  sisters)  a  similar  sum  of  10,000/. 

Another  witness,  examined  on  the  part  of  the  De- 
fendants, Sir  Richard  and  Lady  Simeon  and  their  son, 
^^as  Thomas  Cocks^  who  was  the  confidential  medical 
attendant  of  Sir  John  Barrington  in  Essex.  Mr.  Cocks 
stated,  in  answer  to  the  ninth  interrogatory,  that  he  was 
^>n  terms  of  intimacy  and  confidence  with  Sir  John 
^arringtony  from  about  the  year  1816  until  his  death  ; 
that,  within  the  last  two  months  of  his  life,  he  frequently 
Bpoke  to  the  witness  upon  family  matters.  The  witness 
oould  not  undeitake  to  recollect  the  particulars  of  those 
^conversations ;  but  he  remembered  that  the  general  pur- 
port and  effect  of  them  was,  that  Sir  John  Barrington*^ 
Estate  at  Swainston  would  go  to  the  eldest  son  of  his  eldest 
^«ce,  now  Lady  Simeon^  and  that  he  had  amply  pro- 
vided for  all  the  younger  daughters  of  his  brother  after 

B  b  2  his 
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18S6.  his  brother's  death,  by  portions  secured  on  that  estate; 

^T^^"'^^  and  the  witness  thought  he  understood  from  him  that  a 

o.  fund  was  to  be  formed  by  the  accumulations  of  the  great 


Mansfield. 


tithes  of  Hatfield  Bfvad  Oaky  so  as  to  make  up  to  the 
possessor  of  the  Swainston  estate  what  he  would  have  to 
pay  in  respect  of  the  portions  of  the  younger  daughters 
of  FitT^william  Barringtoru  The  witness  did  not  recollect 
Sir  John  Barrington  mentioning  the  particular  sum  which 
he  had  left  to  each  of  his  younger  nieces,  the  daughters 
of  his  brother ;  he  did  not  remember  his  alluding  to  the 
marriage,  or  intended  marriage,  of  his  niece  Julia^  or 
to  any  settlement  made  on  that  marriage,  nor  did  he 
ever  expressly  mention  whether  the  provision  by  his 
will  was  to  be  in  lieu  of,  or  in  addition  to  any  provision 
made  by  any  settlement  upon  his  niece  Jvlia ;  but  the 
witness  always  collected  and  understood  from  him  that 
he  had  left  all  the  younger  daughters  of  his  said  brother 
alike ;  and  he  never  spoke  of  having  provided  for  one 
of  them  more  than  for  another. 

Mrs.  Williams  stated,  in  answer  to  the  twentieth 
interrogatory,  that  she  repeatedly  before,  and  occa- 
sionally after  the  marriage  of  Miss  Jtdia  Barrington^ 
heard  Sir  John  Barrington  speak  of  his  having  left  his 
property  at  Swaitiston  to  his  eldest  niece  Lady  Simeon^ 
and  of  his  having  made  her  an  eldest  son,  and  of  his 
having  charged  the  portions  of  10,000/.  a  piece  to  each 
of  the  younger  daughters  of  his  brother,  upon  the  fund 
to  be  formed  by  the  accumulations  of  the  tithes  in 
Essex;  and  that  in  case  that  fund  should  be  insufficient 
at  his  brother's  death  to  pay  those  portions,  he  had 
charged  the  deficiency  upon  the  Swainston  property. 
The  witness  also  stated,  that  Sir  John  Barrington  men- 
tioned to  her,  after  the  marriage  of  Miss  Julia  Bar^ 
Hngton,  that  the  10,000/.  secured  by  the  settlement 
made  on  that  event  was  to  be  payable  at  her  father's 

death, 
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death,  and  out  of  the  accumulations  of  the  tithes ;  and 
Sir  Jcim  Barrtngton  certainly,  as  far  as  the  witness 
<?ould  collect,  did  not  consider  that  the  charges  on  that 
fund  were  at  all  increased  by  the  settlement. 


1836. 
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Miss  Barrtngton  stated,  in  answer  to  the  same  inter- 
rogatory, that  she  had  heard  Sir  John  Barrtngton  de- 
that  he  intended  to  make  Lady  Simeon  his  heiress 

his  Swainston  estates ;  and  that  he  intended  to  give 
10,000^  to  each  of  her  sisters:  that  she  had  heard  Sir 
mJhhn  Barrtngton  say  that  he  intended  the  accumulating 
r^ents  of  the  tithes  in  Essex  should  be  applied  to  the 
payment  of  the  five  sums  of  10,000/.  which  he  intended 

give  to  his  nieces,  in  order  that  the  Swainston  estates 
light  not  be  burdened  or  diminished  by  providing  such 
sums;  that  it  was  his  wish  that  the  accumulations  should 
Amount  to  50,000/.,  in  order  that  there  might  be  no 
charge  in  that  respect  on  the  Swainston  estates ;  and  she 
Verily  believed  that  he  had  no  intention  of  giving  more 
^an  one  sum  of  10,000/.  to  Mrs.  Powys  or  her  children. 

The  case  was  most  elaborately  argued  by  Sir  Charles 

Weiherelly  Mr.  Wigram^  Mr.  Wray^  and  Mr.  Bethellj  in 

<^upport  of  the  appeal,  and  by  Mr.  Knighty  Mr.  Jacobs 

Mr.  Walker  J  and  Jfr.  Chandlessj  for  the  Plain  ti£P,  and  his 

^fant  son,  in  support  of  the  Vice-Chancellor's  decree. 

Mr.  Jemmetty  appeared  for  the  Defendants,  the  trustees 
wnder  Sir  J.  Barrington\  will. 


The  Lord  Chancellor. 

The  facts  of  this  case  being  already  in  print  in  the 
sixth   volume  of  Mr.  Simons*  Reports  (a),   it    is   not 

necessary 

(a)  6iSSm.52S. 
Bb  3 


issr. 
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18S7.        necessary  for  me  to  detail  them  further  than  may 

^^^^^     necessary  to  explain  the   observations  I  shall  have 

V.  make  upon  some  of  the  points  which  arise. 

Mamsfibld. 

The  case  is  one  of  much  importance,  not  so  much  onx" 
account  of  the  property  in  question,  which,  however,  is^ 
considerable,  as  because  it  raises  questions  as  to  whichs' 
the  rules  and  principles  of  this  Court  are  not  very  easily^ 
to  be  laid  down  or  defined,  and  as  to  which  the  authori-— 
ties  are,  unfortunately,  not  very  consistent.  Not  findin^c 
myself  able  to  concur  in  the  judgment  of  the  Vice-Chan— - 
cellor,  I  have  most  carefully  examined  the  ground-ar 
upon  which  it  is  founded,  and  have  anxiously  considered 
the  authorities  applicable  to  the  subject. 

Some  points  have  been  properly  assumed,  and  may  be 
considered  as  settled  points,  upon  which  the  argument  on 
each  side  must  proceed.  It  is  not  to  be  disputed,  that  if 
Miss  Julia  Barrington  had  been  a  daughter,  instead  of 
being  a  niece  of  Sir  John  Batringtony  the  provision  made 
for  her  by  him  upon  her  marriage  would  have  been  an 
ademption  of  the  legacy  given  to  her  by  his  will  of  1817. 
I  do  not  understand  the  Vice-Chancellor  to  doubt  this, 
in  the  observations  which  are  to  be  found  at  the  56Sd 
page  of  the  report.  If  that  be  so,  it  is,  I  apprehend, 
equally  clear,  and  so  I  understand  the  Vice-Chancellor 
to  assume,  that  the  same  consequence  would  follow,  if 
Sir  John  Barrington  ought  to  be  considered  as  having 
placed  himself  in  loco  parentis  ;  but  the  Vice-Chancellor 
rests  his  judgment  principally  upon  this,  that  Sir  John 
Barrington  ought  not  to  be  considered  as  placed  in  loco 
parentis.  The  first  point,  therefore,  to  be  considered  is, 
whether  that  be  correctly  so  assumed ;  and,  no  doubt, 
the  authorities  leave,  in  some  obscurity,  the  question  as 
to  what  is  to  be  considered  as  meant  by  the  expression, 
universally  adopted,  of  one  in  loco  parentis.   Lord  Eldon^ 

however, 
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Xi€3wever,  in  Ex  parte  Pye  [a)  has  given  to  it  a  definition  18S7. 

^virliich  I  readily  adopt,  not  only  because  it  proceeds  from  ^^^^V^^ 

high  authority,  but,  because  it  seems  to  me  to  em-  9. 


all  that  is  necessary  to  work  out  and  carry  into    Manspxbld. 

the  object  and  meaning  of  the  rule.     Lord  Eldon 

ySf  it  is  a  person  '^  meaning'  to  put  himself  in  locopa^ 

T'^niis;  in  the  situation  of  the  person  described  as  the 

IcLwftil  father  of  the  child;''  but  this  definition  must, 

I  conceive,  be  considered  as  applicable' to  those  parental 

offices  and  duties  to  which  the  subject  in  question  has 

reference,  namely,  to  the  office  and  duty  of  the  parent 

to  make  provision  for  the  child.     The  offices  and  duties 

oF  a  parent  are  infinitely  various,  some  having  no  con- 

n^«tion  whatever  with  making  a  provision  for  a  child ; 

ai^d  it  would  be  most  illogical,  from  the  mere  exercise 

of^  any  of  such  offices  or  duties  by  one  not  the  father,  to 

ir^'Ssr  an  intention   in  such  person  to  assume  also  the 

^  MMj  of  providing  for  the  child.     The  relative  situation 

the  friend  and  of  the  father  may  make  this  unneces- 

Yjr,  and  the  other  benefits  most  essential. 

Sir  William  Grants  definition  is,  ^*  A  person  assum- 

^  the  parental  character,  or  discharging  parental  du- 

"  (ft),  which  may  seem  not  to  differ  much  from  Lord 

Ws,  but  it  wants  that  which,  to  my  mind,  constitutes 

<  principal  value  of  Lord  Eldon*s  definition,  namely, 

e  referring  to  the  intention,  rather  than  to  the  act  of 

^^«  party.     The  Vice-Chancellor  says,  it  must  be  a 

\^«non  who  has  so  acted  towards  the  child  as  that  he 

^as  thereby  imposed  upon  himself  a  moral  obligation  to 

provide  for  it;  and  that  the  designation  will  not  hold, 

where  the  child  has  a  father  with  whom  it  resides,  and 

by  whom  it  is  maintained,  (c)     This  seems  to  infer  that 

the 

(fl)  18  Vei,  140.;  sec  p.  154.  {c)  See  6  Sim,  556, 

(b)  See  19  Ktf«.4i2. 
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18d7.       the  locus  parentis  assumed  by  the  stranger  must  have^^v^ 

^^^^^     reference  to  the  pecuniary  wants  of  the  child;  and  that^i^jj 

V.  Lord  Eldorfs  definition  is  to  be  so  understood ;  and  so 

MANsriBLD.    f^^  J  ^g^^  ^j^j^  j^ .  ^^^  J  ^Y^^^^  ^Yie  other  circumstances 

required  are  not  necessary  to  work  out  the  principle  of 
the  rule,  pr  to  effectuate  its  object.  The  rule,  both  as 
applied  to  a  father  and  to  one  in  loco  parentis^  is  founded 
upon  the  presumed  intention.  A  father  is  supposed  to  oi^  j 
intend  to  do  what  he  is  in  duty  bound  to  do,  namely,  «vX^ 
to  provide  for  his  child  according  to  his  means.  So, 
one  who  has  assumed  that  part  of  the  office  of  a  father 
is  supposed  to  intend  to  do  what  he  has  assumed  tocxj^  cl 
himself  the  office  of  doing.  If  the  assumption  of  the  cha-r^^ 
racter  be  established,  the  same  inference  and  presump-o^^*.^ 
tion  must  follow.  The  having  so  acted  towards  a  chil 
as  to  raise  a  moral  obligation  to  provide  for  it,  a£Ebrds 
strong  inference  in  favour  of  the  fact  of  the  assumpti< 
of  the  character ;  and  the  child  having  a  father  wit^ 
whom  it  resides,  and  by  whom  it  is  maintained,  affords 
some  inference  against  it;  but  neither  are  conclusive. 

If,  indeed,  the  Vice-Chancellor's  definition  were  to  be 
adopted,  it  would  still  be  to  be  considered,  whether,  in 
this  case.  Sir  John  Barringlon  had  not  subjected  him- 
self to  a  moral  obligation  to  provide  for  his  brother's 
children,  and  whether  such  children  can  be  said  to 
have  been  maintained  by  their  father.  A  rich  un- 
married uncle,  taking  under  his  protection  the  fiunily 
of  a  brother,  who  has  not  the  means  of  adequately 
providing  for  them,  and  furnishing,  through  their  father, 
to  the  children,  the  means  of  their  maintenance  and 
education,  may  surely  be  said  to  intend  to  put  himself^ 
for  the  purpose  in  question,  in  loco  parentis  to  tlie 
children,  although  they  never  leave  their  father's  roof. 
An  uncle  so  taking  such  a  family  under  his  care,  will 
have  all  the  feelings,  intentions,  and  objects,  as  to  pro- 
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viditig  for  the  children,  which  would  influence  him  if  they        18S7. 
were  orphans.     For  the  purpose  in  question,  namely,        p*^^^"*- 
providing  for  them,  the  existence  of  the  father  can  make  v. 

no  difference.    If,  then,  it  shall  appear,  from  an  exami-    manstield. 
nation  of  the  evidence,  that  Sir  John  Barrington  did 
affi>rd  to  his  brother  the  means  of  maintaining,  educat- 
ing, and  bringing  up  his  children  according  to  their 
condition  of  life ;  and  that  the  father  had  no  means  of 
his    own,  at  all  adequate   to  that  purpose;   that    this 
assistance  was  regular  and  systeiuatic,  and  not  confined 
to  casual  presents,  the  repetition  of  which  could  not  be 
relied  upon;  that  he  held  out  to  his  brother  and  his 
&inily,  that  they  were  to  look  to  him  for  their  future 
provision,  it  will  surely  follow,  if  that  were  material, 
that    Sir  John  Barrington  had   so  acted   towards  the 
children  as  to  impose  upon  himself  a  moral  obligation 
to  provide  for  them,  and  that  the  children  were,  in  fact, 
maintained  by  him,  and  not  by  their  father.     But  it  has 
been  said,  that  Sir  John  Barrington  would  not  have 
been  guilty  of  any  breach  of  moral  duty,  if  he  had  per-^ 
mitted  the  property  to  descend  to  his  brother.     Un- 
doubtedly, he  would  not,  because  that  would  have  been 
a  very  rational  mode  of  providing  for  the  children  ;  but 
if  he  had  reason  to  suppose  that  his  brother  would  act 
80  unnaturally  as  to  leave  the  property  away  from  his 
children.  Sir  John  Barrington  would  have  been  guilty 
of  a  breach  of  moral  duty  towards  the  children,  in  leav- 
ing the  property  absolutely  to  their  father.     I  should, 
therefore,  feel  great  difficulty  in  coming  to  a  conclusion, 
that  Sir  John  Barrington  had  not  placed  himself  in  loco 
parentis  to  these  children,  even  if  I  thought  every  thing 
necessary  for  that  purpose,  which  the  Vice-Chancellor 
has  thought  to  be  so. 

Adopting,  however,  as  I  do,  the  definition  of  Lord 
Eldon^  I  proceed  to  consider  whether  Sir  John  Bar^ 
rington  did  mean  to  put  himself  in  Icco  parentis  to  the 

children^  . 
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children,  so  far  as  related  to  their  future  provision.  Parol 
evidence  has  been  offered  upon  two  points ;  first,  to  prove 
the  affirmative  of  this  proposition ;  secondly,  to  prove, 
by  declarations  and  acts  of  Sir  John  Barrington^  that 
he  intended  the  provision  made  by  the  settlement  should 
be  in  substitution  of  that  made  by  the  will.  That  such 
evidence  is  admissible,  for  the  first  of  these  purposes, 
appears  to  me  necessarily  to  flow  from  the  rule  of  pre- 
sumption. If  the  acts  of  a  party  standing  in  loco  parentis 
raise,  in  equity,  a  presumption  which  could  not  arise  from 
the  same  acts  of  another  person  not  standing  in  that 
situation,  evidence  must  be  admissible  to  prove  or  dis- 
prove the  facts  upon  which  the  presumption  is  to  depend, 
namely,  whether,  in  the  language  of  Lord  Eldon^  he  had 
meant  to  put  himself  in  loco  parentis  ;  and,  as  the  fiict  to 
be  tried  is  the  intention  of  the  party,  his  declarations, 
as  well  as  his  acts,  must  be  admissible  for  that  purpose; 
and  if  the  evidence  establish  the  fact,  that  Sir  John 
Barringlon  did  mean  to  place  himself  in  loco  parentis^ 
it  will  not  be  material  to  consider,  whether  his  declar- 
ations of  intention  as  to  the  particular  provision  in  ques- 
tion be  admissible  per  se^  because  the  presumption 
against  the  double  portions,  which,  in  that  case,  will 
arise,  being  attempted  to  be  rebutted  by  parol  testimony, 
may  be  supported  by  evidence  of  the  same  kind. 


I,  at  present,  look  to  the  evidence,  for  the  purpose  of 
seeing  liow  far  it  supports  the  proposition  that  Sir  John 
Batrington  meant,  for  the  purpose  of  making  provision 
for  the  family  in  general,  and  particularly  for  Miss  Julia 
Batrington^  to  place  himself  in  loco  parentis.  In  the 
first  place,  it  appears  that  Sir  John  Batrington  allowed 
his  brother  400/.  per  annum,  which  he,  in  the  year  1797, 
voluntarily  bound  himself  to  pay  during  his  life.  I  take 
no  notice  of  Sir  Fitrwilliam  Barrington's  diary,  as  I  do 
not  consider  that  it  can  be  evidence  between  these  parties 
of  the  facts  it  contains,  there  being  no  proof  that  it  was 

known 
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known  to  Sir  John  Barrington.  Sir  John  Barrtngton*s 
banker's  books  prove  the  payment  to  his  brother  of 
laige  sums  in  addition  to  this  annuity ;  but  his  letter  of 
the  11th  of  Jufy  1818,  referred  to  by  the  Vice-Chan- 
ceIlor»  18  the  most  important  document,  shewing  that  he 
had  taken  his  brother's  family  under  his  protection,  and 
that  his  principal  object  in  the  application  of  his  pro- 
perty was  to  provide  for  them ;  that  he  had  been  always 
preparing  to  supply  his  brother  with  cash  en  masse; 
that,  upon  Lady  Simeon's  marriage,  he  had  made  a  dis- 
posal of  the  Isle  of  fftght  property  for  the  benefit  of 
his  brother's  family ;  and  that  upon  Mrs.  Pon/y^s  mar- 
riage, he  had  made  another  will,  improved  upon,  as  he 
hoped,  by  the  destination  of  the  tithe  property  in  Essex^ 
ia  trast  to  form  a  fund  to  aid  the  very  heavy  demands 
tbat  would  press  upon  the  Isle  of  Wight  estate :  that  in 
the  forming  of  those  wilb,  he  had  acted  altogether  free 
froin  any  personal  consideration,  following  the  order  by 
priority  of  birth,  as  the  rule  for  it.  Part  of  these  demands 
'^pon  the  Isle  of  Wight  estate  was  the  provision  for  Mrs. 
I^owys;  and  it  is  to  be  observed  that  he  speaks  of  the 
object  of  the  arrangement  in  1817  as  being  to  provide 
^  Additional  fund  to  answer  the  pre-existing  demands, 
^d  not  as  intended  to  increase  them.  The  testimony 
^  the  witnesses  carry  this  part  of  the  case  somewhat 
lurther,  and  prove  that  the  brother's  family  were,  in  fact, 
''^^ntained  by  Sir  John  Barrington  ;  the  income  of  the 
brother  not  exceeding  400/.  or  500/.  per  annum,  and 
^^  J<An  making  up  the  deficiency  of  the  income  to  dis- 
charge the  expenses  of  the  family,  which  were  consider- 
*"^^»  It  cannot  be  material  whether  the  music-master, 
^^  drawing-master,  and  the  dress-maker,  received  what 
^^  due  to  them  by  the  hands  of  the  father,  as  it  was 
^^  Uncle  who  furnished  the  means.  The  arrangements 
^poti  Lady  Simeon's  marriage  in  1813  are  important, 
^  shewing  that,  at  that  time.  Sir  John  Barrington  treated 
his  brother's  family  as  his  own,  in  the  disposition  of  his 

property. 
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18S7«       property,  and  destined  10,000/.  as  the  potation  of  each 
^"^^v^^     of  his  younger  nieces.     The  letter  of  the  11th  of  Jvly 
V.  I8I89  shews  that,  at  the  time  of  making  the  will  of  the 

Mansfield.    28th  of  March  1817,  Sir  John  Barrington  knew  of  the 
intended  marriage  of  his  niece  JuUa^  and  that  such  will 
was  made,  as  he  says,  upon  the  occasion  of  such  mar- 
riage.  At  that  time,  therefore,  this  will  proves,  that  he  in- 
tended that  10,000/.,  and  no  more,  should  be  the  portion 
of  Mrs.  Powys.     Nothing  can  more  completely  shew  the 
assumption  of  the  office  of  parent  towards  the  children, 
so  far  as  relates  to  the  disposition  of  property,  than  this 
circumstance.     Had  his  nieces  been  his  own  children, 
the  disposition  and  arrangement  would  probably  have 
been  the  same,  so  far  as  they  affect  them.     If  Sir  John 
Barrington  had  died  between  the  28th  of  March  and 
the  2d  of  June  1817,  Miss  Julia  Barringtofi*s  fortune 
would  have  been  but  10,000/.;  but  that  10,000/.  would 
have  been  so  settled  by  the  will  as  to  have  precluded 
thenecessityof  any  other  settlement  of  this  10,000/.  But 
although  this  object  was  so  attained,  and  the  chances  of 
life  guarded  against  by  this  will,  the  negociation  pro- 
ceeded with  the  intended  husband.     To  this  negociation 
the  uncle  was  the  sole  party  on  behalf  of  the  intended 
wife,  the  father  not  interfering.     On  the  2d  of  Jufie  the 
settlement  is  executed :  the  father  is  no  party  to  it,  but 
the  uncle  is,  and  he  puts  in  settlement  a  sum  of  10,000/., 
charged   upon    the   reversion  of  the  Swainsion  estate, 
which  was,  by  the  will,  to  go  in  succession  to  the  nieces, 
for  the  advancement  in  life,   and  to  provide  for  the 
maintenance,  of  the  niece  who  was  about   to  marry. 
Did  not  Sir  John  Barrington^  by  this  settlement,  exercise 
the  office  or  duty  of  advancing  his  niece  in  life,  and  of 
providing   for   her   maintenance,   and   that  by  a   sum 
charged  upon  an  estate  settled  upon  her  eldest  sister  and 
herself  in  succession  ?    Was  not  this  a  portion  ?  and  if 
so,  was  not  the  10,000/.  appropriated  to  the  same  pur- 
pose, and  ultimately  charged  upon  the  same  property,  by 

the 
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e  will,  also  intended  as  a  portion  ?    But,  if  these  were        1837. 
▼en  as  portions,  and  are  so  to  be  considered,  the  giving      -^^^^ 
em  affords  the  strongest  evidence  of  an  intention  in    ^^     «. 
e  giver  to  place  himself  for  that  purpose  in  locopareU' 
and  on  the  other  hand,  if  the  assumption  of  that 
rbaracter  be  proved  by  other  means,  then  the  sums  so 
iven  must  be  considered  and  treated  as  portions.     I 
nsider  both  points  established  by  the  evidence,  and 
lie  proof  of  either  is  sufficient  proof  of  the  other,  and 
to  raise  the  presumption  in  equity  that  both  gifts 
ere  not  intended  to  take  effect;  a  presumption  not  only 
ot  rebutted  by  the  evidence  for  the  Plaintiff,  but,  in  my 
inion,  established  beyond  all  doubt  by  the  evidence  of 
e  Defendants ;  for,  independently  of  the  presumptions 
equity  against  double  portions,  and  of  the  positive 
estimony  of  several  witnesses  that  Sir  John  Barrington 
Sntended  that  his  nieces  should  have  only  one  sum  of 
30,00021,  there  is  the  strongest  ground  for  presuming, 
^ftom  the  documents,  that  such  must  have  been  his  inten* 
"idon.    That  such  was  his  intention  in  1818  is  quite  clear; 
^at  he  continued  to  entertain  the  same  intention  from 
^at  time  up  to  and  at  the  time  of  making  his  will  in  1 8 1  ?» 
is  also  clear,  as  he  not  only  does  not  give  his  niece  Jtdia 
any  more,  but  disposes  of  all  his  property,  appropriating 
10,000/.  and  no  more,  for  her.     What  ground  is  there 
for  supposing  that  he  had  altered  his  intention  by  the 
20th  of  Aprils  after  making  his  will  ?    No  stipulation  for 
that  purpose  appears  on  the  part  of  the  intended  hus- 
band.    Ten  thousand  pounds  was  the  whole  he  stipu- 
lated for,  and  the  whole  he  had  any  reason  to  expect. 
Had  Sir  John  Barrington^  at  the  time  he  executed  the 
settlement,   an   intention   that  his   niece  should   have 
another  10,000/.  under  his  will,  would  he  not  have  made 
such  additional  sum  the  subject  of  the  negotiation,  in- 
stead of  leaving  it  as  it  stands  upon  the  will,  which  gives 
to  the  intended  husband  the  uncontrolled  life  interest  in 

that  sum? 

But 
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But  upon  what  ground  is  the  direct  evidence  of  Sir 
John  Barringt(m*s  intention  with  respect  to  those  two 
sums  to  be  rejected?  The  whole  question  is  one  of 
intention ;  and  upon  such  an  issue  the  declarations  of 
the  party  are,  I  conceive,  admissible ;  and  so  the  cases 
have  decided.  It  has  been  said  that  the  trusts  of  the 
10,000/.  by  the  settlement  differ  from  those  prescribed 
by  the  will;  and  that  the  will  charges  the  Hatfidd 
Broad  Oak  tithes,  and  other  property,  with  the  pay- 
ment ;  whereas,  by  the  settlement,  the  reversion  of  the 
Swainston  estates  alone  is  charged. 

After  the  decision  of  the  House  of  Lords  in  JVharion 
V.  Lord  Durham^  the  variation  in  the  trusts  cannot  be 
relied  upon.  That  case  having  been  argued  before  I 
had  the  honour  of  a  seat  in  the  House  of  Lords,  I 
abstained  from  taking  any  part  in  the  judgment,  and  I 
was  glad  to  be  enabled  to  do  so,  because  I  had  been 
counsel  in  the  cause ;  but  I  fully  concur  in  that  judg- 
ment. 

As  to  the  observation  that  the  10,000/.  was,  by  the 
settlement,  only  charged  upon  the  reversion  of  the 
Swainston  estate,  and  might,  therefore,  have  failed  al- 
together, or  have  been  postponed  for  a  long  period,  it  is 
to  be  observed  that,  although  the  charge  upon  the  rever- 
sion was,  by  possibility  in  law,  liable  to  fail  by  Sir  Jakn 
Barringion  or  his  brother  having  issue  male  who  should 
attain  twenty-one,  and  bar  the  reversion,  yet  the  10,000/. 
portion  could  not,  in  that  event,  have  failed,  it  being,  in 
that  event,  charged  upon  the  post  office  annuity :  so  that 
the  charge,  either  by  itself,  or  by  being  the  means  of 
purchasing  the  charge  upon  the  post-office  annuity,  did, 
in  fact,  secure  the  10,000/.  But  where  was  the  pro- 
bability, in  fact,  of  the  charge  upon  the  reversion  being 
defeated  ?     I  am  not  aware  that  the  age  of  the  parties  as 

distinctly 
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distincdy  in  evidence;  but  Fitsmlliam  Barritigton  had        1837. 
been  married  twenty-eight  years,  and  had  no  son,  and      ^4y^ 
Sir  Join  Barrington^  the  best  judge  of  the  probability   ^^     «. 
of  his  marrying  and  having  issue  male,  evidently  con- 
sidered that  event  as  one  not  to  be  taken  into  con- 
sideration, so  that  the  reversion  of  the  Swaznston  estate, 
although,  in  law,  contingent,  was,  in  fact,  equal  in  value 
Co  an  absolute  estate,  and  must  have  been  so  considered 
by  the  parties :  nor  was  the  omission  of  the  other  pro- 
in  the  settlement  necessarily  any  departure,  in 
from  the  intention  declared  by  the  will  of  making 
other  property  primarily  liable  to  the  50,000/. ;  for, 
if*  such  other  property  was  not  thought  equal  to  raising 
the  whole  50,000/.,  it  was  immaterial  that  the  10,000/., 
of  it,  was  to  be  raised  out  of  the  reversion. 


It  has  been  supposed  that  the  evidence  of  Mrs.  Wil" 
li^Mwns  and  of  Miss  Barrington  to  the  twentieth  inter- 
^^ogatory,  and  of  Mr.  Cocks  to  the  ninth,  shew  that  Sir 
J<*ha  Barrington  intended  that  both  sums  of  10,000/. 
should  be  paid.  What  Mr.  Cocks  says,  "  he  thinks  he 
understood,"  is  not  sufficiently  certain  or  specific  to  be 
*^*ed  upon.  Miss  Barrington  does  not  give  any  date 
^  the  conversation  referred  to.  It  may  have  taken 
P^^ce  before  her  sister  Julia's  marriage.  The  deposition 
^^  Mrs.  WilUams  referred  to,  that  is,  her  answer  to  the 
*^Uith  interrogatory,  explained  by  her  answer  to  the 
^^entieth,  speaks  of  the  10,000/.  secured  by  the  set- 
^^ment  made  on  the  marriage  being  to  be  paid  out  of 
^e  tithes,  which  is  clearly  a  mistake;  but  she  is  positive 
^^  there  was  to  be  only  one  sum  of  10,000/. 

It  has  been  argued  that  the  codicil  of  the  2Sd  of 
1818,  confirming  the  will,  makes  the  will  speak  as 
^*  the  date  of  the  codicil,  and  therefore  revives  the 
^S^y,  if  it  had  been  adeemed  by  the  settlement;  an(^ 
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at  all  events,  is  evidence  of  an  intention  that  the  legacy 
should  take  effect  It  is  very  true  that  a  codicil  re- 
publishing a  will  makes  the  will  speak  as  from  its  own 
date  for  the  purpose  of  passing  after-purchased  lands, 
but  not  for  the  purpose  of  reviving  a  legacy  revoked, 
adeemed,  or  satisfied.  The  codicil  can  only  act  upon 
the  will  as  it  existed  at  the  time ;  and,  at  the  time,  the 
legacy  revoked,  adeemed,  or  satisfied  formed  no  part  of 
it.  Any  other  rule  would  make  a  codicil,  merely  re- 
publishing a  will,  operate  as  a  new  bequest,  and  so 
revoke  any  codicil  by  which  a  legacy  given  by  the  will 
had  been  revoked,  and  undo  every  act  by  which  it  may 
have  been  adeemed  or  satisfied.  The  cases  are  con- 
sistent with  this  rule,  as  Drinlrwater  v.  Falcofier{a\ 
Monck  V.  Lord  Monck  (i),  Booker  v.  Allen  (r) ;  and  the 
case  of  Roome  v.  Hoome  {d)  is  not  an  authority  against 
these  decisions,  because  the  codicil  was  not  considered 
in  that  case  as  reviving  an  adeemed  legacy,  it  having 
been  decided  that  there  was  no  ademption ;  but  the 
codicil  was  referred  to  as  an  additional  proof  that  no 
ademption  was  intended.  And  as  to  the  argument  that 
the  codicil  must,  at  any  rate,  be  evidence  of  an  intention 
that  both  sums  should  be  paid,  the  same  answer  may  be 
given  which  has  been  given  to  a  similar  argument  in 
other  cases ;  namely,  that  the  testator,  if  he  knew  the 
rule  of  law,  must  have  known  that  the  codicil  would  not 
revive  the  adeemed  legacy,  and,  therefore,  it  was  un- 
necessary for  him  to  mention  it :  the  probability,  how- 
ever, is,  that  his  attention  being  directed  to  the  only 
object  of  the  codicil,  the  words  of  confirmation  of  the 
will  were  introduced  as  words  of  course,  without  any 
reference  to  the  legacy  in  question. 


I  have 


(a)  9  Vet.  sen.  623. 

(6)  1  BaU  4-  Beaiiy^  898. 


(c)  2  Run,  4r  Mylne,  970. 
Id)  5  Aik.  ISl. 
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I  have  not  said  any  thing  as  to  the  identity  of  purpose 
in  the  two  gifts,  namely,  making  a  provision  for  the 
niece,  in  contemplation  of  her  marriage ;  but  there  are 
some  strong  observations  of  Lord  Eldon  upon  that  sub- 
ject, in  the  case  of  Trimmer  v.  Bajpie.  [a)     Indeed,  the 
/kcts  of  that  case,  in  almost  every  particular,  strongly 
resemble  the  present.     It  was  the   case  of  a  natural 
child,  the  father  of  which  is,  for  this  purpose,  considered 
fts  a  stranger.     The  trusts  of  the  provision  by  the  will 
and  the  marriage  settlement  materially  varied.     Verbal 
declarations  were  received  in  evidence  of  the  father's 
intention;  and  the  provision   by  the  will,  though  not 
settling  the  property  upon  the  parties  to  the  marriage, 
And  the  issue,  as  in  this  case,  had  reference  to  the  child's 
marriage;  upon  which  l^or  A  Eldon  observes,  that  if  there 
had  been  no  general  rule  as  to  the  ademption  of  the 
l^Bcy  by  the  settlement,  it  would  be  well  worthy  of  dis- 
cussion, whether  it  ought  not  to  prevail  in  that  particular 
^^^se,  the  legacy  being  given  with  express  and  peculiar 
^ference  to  the   marriage  of  the   daughter.     Unless, 
^erefore,  it  be  adopted  as  a  positive  rule,  that  no  one 
*^>  for  these  purposes,  put  himself  in  loco  parentis  to  a 
child  who  is  living  with  its  father,  this  case  of  Trimmer 
^*  -So^n^,  cannot  in  substance  be  distinguished  from  the 
present. 
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There  is  then  the  case  which  I  before  mentioned,  of 
Mo?ic^  V.  Lord  Mofick  (6),  which  bears  a  strong  resem- 
blance to  the  present,  in  many  points.     In  that  case  a 
testator  had  by  will  given  5000/.  to  his  brother,  and  con- 
templating his  marriage,  directed  that  in  that  event  it 
should  be  applied  as  a  provision  for  the  family.     He 
afterwards  advanced  1000/.  for  his  brother,  and,  upon  his 
brother's  marriage  settled  4000/.  upon  him  and  his  family. 

Lord 

(a)  7  Ves,  508.  {b)  1  Ba.  ^  Be.  298. 
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1 8d7.  Lord  Manners  held,  that  he  had  placed  himself  in  locopa^ 

^^^^^^^^  rentiSf  and  that  the  legacy  was  adeemed  by  the  settlement, 

V.  although  in  that  case  the  evidence  to  shew  the  assump- 

Mansfield.  ^qj^  Qf  ^^  ^jjj^g  ^f  parent  was  only  to  be  found  in  the 

instruments  themselves.  In  that  case  it  was  also  decided 
that  parol  evidence  was  admissible  in  such  a  case,  to 
shew  the  intention,  and  that  a  codicil  ratifying  and  con- 
firming a  will  did  not  set  up  an  adeemed  legacy.  Lord 
Manners  also  relied  upon  the  identity  of  purpose  of  the 
two  provisions,  though  that  was  certainly  not  stronger 
than  in  the  present  case.  Booker  v.  jillen  (a),  also 
embraces  many  of  the  points  in  question  in  this  cause, 
and  except  that  the  legatee  had  no  father,  was  a  case 
much  less  strong  than  the  present,  against  the  double 
portions  :  but  Sir  J.  Leach  M.  R.  held  that  the  testator 
had  placed  himself  in  loco  parentis^  that  the  presumption 
therefore  was  raised  against  double  portions,  that  evi- 
dence of  intention  was  admissible,  and  that  the  codicil 
did  not  set  up  an  adeemed  legacy. 

Upon  these  authorities,  and  for  these  reasons,  I  am 
of  opinion  that  the  evidence  adduced  to  prove  that 
Sir  John  Barrington  had  placed  himself  in  loco  parentis 
to  his  niece,  for  the  purpose  of  providing  for  her,  is 
admissible  for  that  purpose,  and  establishes  that  point, 
although  the  niece  was  living  with  her  father:  that 
the  presumption  against  double  portions,  therefore 
arises,  and  is  not  repelled  by  the  evidence  adduced  by 
the  Plaintiff;  but  on  the  contrary,  that  the  result  of  the 
whole  of  the  evidence  is  very  strong  to  shew  that  Sir 
John  Barrington  intended  that  his  niece  should  have 
only  one  sum  of  10,000/.,  and  that  the  legacy  given  by 
the  will,  therefore,  should  not  take  efiect.  I  am  also  of 
opinion,  that  the  legacy  so  adeemed  by  the  settlement, 
was  not  set  up  again  by  the  codicil. 

The 

(a)  2  Rusi,  4r  Mylne,  270. 
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The  result  therefore  is,  that  the  Plaintiff  has  failed  1837* 

£«m  so  much  of  his  suit  as  sought  payment  of  the  10,00021  ^^^^^"'^ 

legacy,  and  that  so  much  of  the  decree  as  provided  for  v. 

payment  of  the  legacy  must  be  reversed  without  costs,  anspibld. 
id  so  much  of  the  bill  as  prayed  payment  of  the  legacy 

dismissed  with  costs. 


BANNATYNE  v.  LEADER.  iws- 

Jan.  24.  27. 

h'^HIS  suit  was  instituted  in  the  names  of  the  creditors'  The  institu- 
assignees  and  the  official  assignee  of  a  bankrupt,  under sect-^ss. 
^^^  the  purpose  of  recovering  some  property  which  was  of  the  Bank- 

^upposed  to  belong  to  the  bankrupt's  estate.  5  q^  4,  c.  16., 

may  be  au- 
^  ^  thorised  by 

The  institution  of  the  suit  had  been  authorised  by  a  creditors  pre- 

^^eting  composed  of  creditors  of  the  bankrupt,  and  per-  J®"'  ^y  ^^' 

^^tis  acting  under  power  of  attorney  from   creditors,  effectually  as 

^*ie  third  in  value  of  the  creditors  were  not  actually  pr^^'Jn" 

^^"^sent  in  person ;  but  if  those  who  appeared  by  attorney  person. 

^"^re  to  be  considered  as  being  present,  more  than  one 

^^ird  in   value  of  the  whole  body  of  creditors  were 

^^•csent,  either  personally  or  by  proxy. 

A  motion  was  now  made  on  behalf  of  the  official  as- 
^^ee,  that  his  name  might  be  struck  out  of  the  bill  as 
^    co-plaintiff  with  the  creditors'  assignees. 

Mr.  James  Mussell,  in  support  of  the  motion. 

The  meaning  of  the  statute  is  that  one  third  in  value 

^r  the  creditors  shall  be  personally  present  at  a  meeting 

^t  which  the  institution  of  a  suit  is  determined  on.  When 

^  person  is  doing  an  act  affecting  his  own  interests  only, 

Cc  2  he 
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he  may  delegate  his  rights  or  his  powers,  but  a  right 
which  does  not  flow  out  of  his  own  interest,  and  is  only 
given  him  by  statute,  cannot  be  delegated,  unless  the 
statute  itself  gives  him  the  power  of  delegating  it.  The 
consent,  under  the  Bankrupt  Act,  to  the  institution  of 
a  suit  by  the  assignees  binds  the  estate,  and  makes  the 
suit  the  suit  of  the  estate,  and  entitles  the  assignees, 
as  Plaintiffs,  to  costs  out  of  the  estate.  The  88th  section, 
throughout,  points  at  creditors  being  personally  present, 
and  it  is  obviously  just  that  the  personal  presence  of  the 
creditors  should  be  required,  as  they  are  to  discuss  the 
question,  whether  the  proposed  suit  or  proceeding  is  for 
the  benefit  of  the  estate,  and  there  may  be,  as  there  was 
in  this  case,  considerable  difference  of  opinion  in  the 
meeting.  The  exercise  of  much  judgment  may  be 
necessary,  but  it  cannot  be  expected  that  a  deputy, 
who  may  know  scarcely  any  thing  about  the  matter, 
and  feels  no  interest  in  it,  can  exercise  much  judgment; 
and  it  would  be  very  unjust,  that  the  interests  of  cre- 
ditors whom  he  is  not  deputed  to  represent  should  be 
bound  by  his  acts.  A  man  cannot  hear  reasoning  and 
come  to  conclusions  by  deputy. 


The  other  enactments  of  the  same  statute  clearly  shew 
that  the  personal  presence  of  the  creditors  was  contem- 
plated for  such  a  purpose  as  that  now  in  question.  By 
the  bankrupt  law,  as  it  originally  stood,  no  creditor 
could  vote  in  the  choice  of  assignees  unless  he  were 
personally  present,  and  a  statute  of  George  the  Second  {a\ 
allowed  creditors  to  vote  for  assignees  by  attorney,  onlj 
in  cases  in  which  they  lived  at  a  distance.  The  present 
act  has  extended  the  power  of  voting  for  assignees  bj 
attorney,  so  as  to  provide  an  ample  remedy  for  th< 
inconvenience  which  was  before  sustained ;  but  the  verj 
circumstance  of  such  power  being  expressly  given  foi 

the 

(a)  5  G.  2,  c,  30. 
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the  purpose  of  voting  in  the  choice  of  assignees,  shews        1838. 
the  necessity  of  an  express  power  for  that  purpose.  r^^^^^^ 

V. 

Mr.  Richards,  contrd.  Leader- 

It  has  for  many  years  been  considered  and  treated  in 
practice  as  clear,  that  creditors  might  vote  by  proxy 
upon  the  question  of  the  institution  of  suits  relating  to 
the  bankrupt's  property.  There  is  nothing  in  the  act 
to  take  this  out  of  the  general  rule,  that  what  a  man 
may  do  by  himself  he  may  do  by  attorney.  It  constantly 
happens  that  many  of  a  bankrupt's  creditors  live  at  a 
great  distance,  and  cannot  possibly  attend  in  person ;  and 
if  they  could  not  attend  by  attorney,  they  could  have  no 
<5ontrol  over  the  proceedings. 

The  88th  section  does  not  mean  that  the  creditors 
should  be  personally  present.      The   102d  and   133d 
sections  use  the  same  expression,  viz.  creditors  there 
"  present; "  and  yet  it  clearly  appears  from  other  parts 
of  the  statute  that  the  acts  authorised  by  the  102d  and 
^S3d  sections   may  be  done   by  attorney.     The  last 
section  but  one  of  the  statute  provides  that  the  act 
shall  be  construed  beneficially  for  creditors ;  but  a  con- 
struction, such  as  is  contended  for  on  the  other  side, 
^hich  might  exclude  nine-tenths  of  the  creditors  from 
^  participation  in  the  management  of  the  affairs  of  the 
"Wikrupt's  estate,  and  subject  them  to  the  control  of  the 
^niaining  tenth,  could  not  be  considered  beneficial  for 
^e  creditors  generally.     In  Ex  parte  Uewelli/n  {a)  it 
was  taken  for  granted  that  in  such  a  case  as  this  ere* 
ditors  might  vote  by  attorney. 

Mr/ James  Bussellf  in  reply. 


{a)  1  Deacon,  474. 

Cc  3 
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TJie  Lord  Chancellor. 

The  question  in  this  case  is,  whether  the  act  which 
under  section  88.  of  the  Bankrupt  Act,  6  G.  4.  c.  1 6. 
is  to  be  authorised  to  be  done,  may  be  so  authorised 
by  a  majority  of  creditors  who  should  have  proved, 
acting  by  attorney,  under  a  regular  power  of  attorney 
for  that  purpose. 


I  take  it  for  granted  that  the  power  of  attorney  in 
the  present  case  was  sufficiently  large  to  embrace  a 
power  to  give  consent  to  the  institution  of  a  suit. 

Now,  the  object  of  that  section  was  not  only  to  pre- 
vent assignees  from  improvidently  dealing  with  the 
estate,  without  the  control  of  the  creditors,  but  in  cer- 
tain cases  it  gives  an  indemnity  to  the  assignees,  and 
gives  creditors  the  power  of  interfering  and  regulating 
their  proceedings.  Its  object  applies  equally  to  credi- 
tors who  cannot  attend  and  to  those  who  can ;  and  it  is 
obvious,  that  if  the  consent  which  the  section  requires 
cannot  be  given  by  power  of  attorney,  a  great  part  of 
the  object  of  that  section  will  be  defeated,  for  it  would 
in  many  cases  give  a  resident  minority  a  power  to  bind 
an  absent  majority,  who  were  represented  under  powers 
of  attorney  only,  and  might,  in  cases  in  which  the  con- 
sent of  one  third  in  value  of  the  creditors  is  required  to 
be  present,  prevent  any  thing  being  done  under  that 
section  at  all. 


It  would,  therefore,  be  productive  of  great  incon* 
venience,  and,  in  many  cases,  would  defeat  the  purposes 
of  that  section,  if  it  were  held  that  absent  creditors 
might  not  vote  by  means  of  powers  of  attorney.  But 
it  is  said  that  I  ought  not  to  hold  that  they  can  do  so, 
because  the  section  speaks  of  the  concurrence  of  the  ma- 
jority 
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jority  of  the  creditors  present  being  necessary,  and  because 
it    is  contrary  to  principle  that  a  man  should  be  able  by 
his  deputy  to  do  any  act  which  should  affect  the  interests 
€>r  other  parties.     Now,  although  the  consent  to  the  in- 
stitution of  a  suit  may  in  its  result  affect  the  interests  of 
other  creditors,  yet  it  is  given  by  each  consenting  party 
"^^ith  reference  to  his  own  interest  alone,  and  it  is  the 
l&w  which  makes  the  assent  of  a  majority  binding  upon 
the  others. 


1838. 


Bannatyne 

V, 

Leader. 


The  party  acting  under  the  power  of  attorney  acts  for 
his  own  principal  alone.     It  is  clear  that  a  party  may, 
li^eDerally,  authorise  another  to  give  such  assent  for  him ; 
A<id  the  question  therefore  is,  whether  this  act  of  parlia- 
>^ent  prohibits  such  an  act  as  that  now  in  question  being 
^^ne  by  attorney.     It  appears  that  there  are  four  cases 
which  the  majority  is  to  bind  the  others.     The  first  is 
choice  of  assignees,  as  to  which,  by  the  sixty-first 
ion,  it  is  expressly  provided  that  any  person  author- 
by  letter  of  attorney  from  any  creditor  shall  be 
^^titled  to  vote ;  and  it  is  argued  that  the  circumstance 
^hat  an  express  power  of  voting  by  attorney  is  given  by 
^his  section,  leads  at  least  to  the  conclusion  that  in  those 
^^^ses  in  which  an  express  power  is  not  given,  the  legis- 
lature intended  to  make  it  essential  that  the  act  should 
'^  performed  by  the  creditor  in  person.     But  it  is  to  be 
^Served,  that  although   a  power   of  attorney  would 
authorise  the  assenting  to  any  act  in  which  the  principal 
^  interested,  it  does  not  follow  that  it  would  authorise  a 
noting  by  proxy,  as  that  is  an  act  which  directly  affects 
^^  interests  of  others. 


Signing  the  certificate,  like  assenting  to  a  suit  being 
instituted,  affects  in  its  consequences  the  interests  of 
others;   but  it  is  in  itself  only  the  assent  of  the  par- 
ticular creditors,  and,  by  sect.  122.,  the  certificate  is  to 

Cc  4  be 
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1838.        be  signed  by  a  certain  proportion  in  number  and  value 
„^^^^^"^     of  the  creditors  who  have  proved  debts.    In  this  section, 

DANNATYNE  ,  .  ^ 

V.  no  power  is  given  to  sign  the  certificate  under  a  power 

BADER.  qJ-  attorney  for  a  creditor ;  but  sect.  ]  24.  assumes  that 
such  a  power  would  exist  under  the  former  section,  for 
sect.  124.,  though  it  does  not  give  any  such  power,  pre- 
scribes the  evidence  to  be  required  of  the  execution  of 
powers  of  attorney,  under  which  such  signature  for 
absent  creditors  shall  be  made. 

But  it  is  said  that  section  88.  requires  that  there  shall 
be  the  consent  of  a  major  part,  in  value,  of  creditors 
present  at  any  meeting ;  and  it  is  contended  that  this 
expression  excludes  creditors  who  are  absent  and  acting 
by  attorney.  Whether  that  would  or  would  not  be  a  just 
construction  of  the  terms  of  the  section,  need  not  be 
considered,  for  other  sections  of  the  same  act  have  put 
a  construction  upon  this  use  of  the  word  **  present." 
Sect.  61.  having  given  to  creditors  absent  at  the  second 
meeting,  the  right  to  vote  by  attorney  in  the  choice  of 
assignees,  sect.    102.  directs,   that   at  the   meeting  of  ": 
creditors  for  the  choice  of  assignees,  the  major  part  in  ^ 
number  and  value  of  such  creditors  there  present,  wIiicIlk- 
must  mean  of  the  creditors  voting  in    the  choice  ott^ 
assignees,  may  direct  where  the  money  shall  be  kept. 

It   appears,  therefore,   that  of  the  three  acts  of  cs 
similar  nature  authorised  by  the  act,  namely  —  the 
senting  to  a  suit  being  instituted,  or  compounding  o: 
submitting  disputes  to  arbitration  —  the  directing  th( 
custody  of  the  money — and  the  signing  the  certificate— 


the  act  clearly  recognises  the  right  of  creditors  to  acr>j 
by  attorney  in  two  of  them,  namely,  the  directing  wher^r« 
the  money  shall  be  kept,  and  the  signing  the  certificate^^:: 
although  in  neither  does  it  directly  give  it ;  and  in  tli»xl 
former,  treats  creditors  so  acting  by  attorney^  as  credi  £  1 

torr 
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^••s  present.     It  is  therefore  a  fair  inference  that  in  the         1838. 
^^  iTd,  namely,  the  authorising  a  suit,  a  similar  privilege 
^^^^  intended. 


Bannatyne 

V. 

Leader. 


Although  the  8Sth  section  speaks  of  creditors  present, 
I  have  before  said  that  I  consider  the  act  in  question 
one  which  is  capable,  in  its  nature,  of  being  performed 
"Under  a  power  of  attorney ;  and  that  it  would  require 
positive  enactment,  or  a  fair  inference  of  a  contrary 
intent  in  the  act,  to  prevent  it.  So  far  from  finding 
any  such  enactment  or  fair  inference,  I  think  that  all  the 
fair  inferences  from  the  act  are  in  favour  of  the  right 
being  so  exercised. 

I  am  therefore  of  opinion,  that  the  creditors  described 
in  sect  88.,  include  creditors  acting  and  present  by 
attorney,  authorised  by  regular  powers  of  attorney. 


GREEN  t;.  WESTON.  j,    !®/J-    ^ 

VecA  5,16,20. 

"■[  TPON  the   bankruptcy  of  Menzies  BailliCf  which  The  official 

^  J     1  1   .      1^  , -r.^  assignee  of  a 

^-^     happened  in  the  year  1 796,  certam  persons  were  bankrupt's 

T^hosen  his  assignees,  of  whom  William  tVeston  the  elder  ??f?'®  .  ®^  * 

^  bill  against 

became  the  respective 
personal  re- 
presentatives of  two  successive  assignees,  for  an  account  and  payment  of  monies 
which,  having  formed  part  of  the  bankrupt's  assets,  were  lying  in  the  hands  of  the 
cusignees  at  the  time  of  their  respective  deaths,  and  were  never  afterwards  accounted 
for.     The  monies  consisted,  partly  of  unclaimed  dividends,  partly  of  sums  set  apart 
to  answer  unsubstantiated  claims,  and  partly  of  undivided  surplus.    Both  the  as- 
signees died  before  the  passing  of  the  6  G.  4.  c.  16.    The  bill  was  filed  in  1834,  and 
in  the  following  year  the  5  8c  6  W,  A,  c,  29.  was  passed,  by  which  the  11 0th  section 
of  the  former  act  was  repealed,  and  the  unclaimed  dividends  of  a  bankrupt's  estate 
were  devoted  to  certain  public  purposes  therein  specified :  Held,  that  the  official 
atsignee  was  competent  to  maintain  such  a  suit,  ancf  that  the  particular  creditors  to 
whom  the  unclaimed  dividends  had  been  allotted,  and  the  Attorney-General,  were 
not  necessary  parties  to  it. 
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18S7.       became  the  sole  survivor,  upon  the  death  of  his  co- 
^^T'v^*^^    assignee  Alexander  BurreUj  in  the  year  1803. 

Weston.         j^^  ^^  account  rendered  to  the  commissioners  on  the 
2d  of  May  1818,  Weston  the  elder  debited  himself, 
among  other  monies,  with  a  sum  of  916/.  ISs.  5d^  as 
being   dividends  which  had   been  declared   upon    the 
debts  of  creditors  who  had  proved  under  the  commis- 
sion, but  had  not  been  claimed,  and  which  sum  he  had 
received  from  the  deceased  assignee,  BurrelL     By  an 
order  of  dividend  made  by  the  commissioners  on  the 
same  day,  Weston  the  elder  was  directed  to  retain,  out 
of  the  monies  then  in  his  hands,  in  addition  to  the  sai 
of  91621  18^.  5d.j  a  sum  of  529/.  l^s.  3(2.,  to  answer 
dividends  which  had  been  declared  on  claims  not  tVn 
substantiated;  and  after  payment  of  the  dividends  then 
ordered  to  be  paid  out  of  the  residue,  there  remained,      in 
his  hands  an  undivided  surplus  of  267/-  85. 

William  Weston  the  elder  died  in  the  month  of 
1818,  leaving  a  will,  of  which  he  appointed  his 
William  Weston  the   younger,  and  his    grandsons, 
Defendants  Henry  Weston  and  George  Weston^  execut 
all  of  whom  proved  his  will. 

On   the   29th   of  June   1819,    William    Weston 
younger  was  appointed   sole  assignee,  and  the  usi 
assignment  of  the    bankrupt's   estate  and  effects  wi 
made  to  him.     On  the  25th  of  August  1821,  at  a  meet- 
ing of  the  commissioners,  held  under  a  renewed  com- 
mission in  the  same  bankruptcy,  Weston  the  younger 
rendered  an  account  in  which  he  debited  himself  with  the 
aforesaid  sums  of  529/1  145.  3d  and  267/.  85.,  not,  how- 
ever, including  or  taking  any  notice  of  the  916/1  185.  5d. 
retained  by  his  father  in  respect  of  the  unclaimed  divi- 
dends; and  he  also  debited  himself  with  certain  other 
sums,  as  part  of  the  bankrupt's  estate  which  he  had  re- 
ceived; 


Weston. 
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<^ived;  and  the  commissioners  on  the  same  day  made        183?. 

^  order,  that  out  of  the  monies  then  remaining  in  his        p"^^^^"^ 

^nds,  after  reserving  the  aforesaid  sums  of  529/.  145.  3(L  v. 

^d  267^  Bs.y  a  further  dividend  should  be  paid  by  him 

on  the  debts  already  proved.     After  payment  of  that 

dividend,  there  were  retained  in  the  -hands  of  Weston  the 

younger  the  sums  of  538/.  105.  lOc^,  to  answer  claims  not 

substantiated,  and  209/.  95.  6fi^,  of  undivided  surplus,  in 

Addition  to  the  before-mentioned  sums  of  529/.  145.  Sd.^ 

and  267/.  Ss. 

No  further  dividend  was  declared  under  the  com- 

laission.       WiUiam    Weston  the  younger  died  in   the 

oaonth  oi  April  1824,  and  the  Defendants  Henry  Weston 

^nd.     WiUiam  Cox^  were   his   personal   representatives. 

A.fter  the  death  of  Weston  the  younger,  no  person  was 

appointed  assignee  of  the  estate  and  effects  of  the  bank- 

I'upt,  and  no  further  proceedings  were  taken   in  the 

bankruptcy  until  the  14th  of  May  1834,  when  George 

Green  was  appointed  official  assignee.     A  notice  was 

subsequently  given,  that  a  meeting  of  the  creditors  of 

Ae  bankrupt  would  be  held  on  the  15th  of  Jtdy  in  the 

same  year,   for  the  purpose  of  electmg  a  creditors' 

^^^'ST^^ee,  but  no  person  attended  the  proposed  meeting, 

*^d  no  creditors'  assignee  was  appointed.  , 

The  bill  was  filed  on  the  5th  of  September  1834,  by 

^^  official  assignee,  against  the  personal  representatives 

^iliam  Weston  the  father  and  William  Weston  the 

^^*   praying,  among  other   things,  an  account  of  all 

'Q^nies  and  effects,  belonging  to  the  bankrupt's  estate, 

'^^^ived  and  retained  by  William  Weston  the  father,  and 

'^^^iam  Weston  the  son,  respectively,  as  the  assignees 

oi  the  bankrupt ;  and  that  interest  might  be  charged  on 

tb^  balances  from  time  to  time  in  their  hands,  and  that 

^^^T  respective  assets  might  be  charged  with  what  should 

b^  found  due  from  them  respectively  on  such  accounts. 

The 
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1837*  The  cause  now  came  on  to  be  heard. 

The  Solicitor-GenerdL  and  Mr.  James  Russell^  for  the 


Green 

V, 

Webton.       Plaintiff. 


The  monies  of  which  the  Plaintiff  seeks  an  account 
are  of  three  kinds.  They  consist  partly  of  dividends 
which  have  been  declared,  but  not  claimed ;  partly,  of 
sums  set  apart  to  meet  claims  which  have  not  been 
afterwards  substantiated ;  and  partly,  of  undivided  sur- 
plus. With  respect  to  the  two  latter,  it  is  impossiUe 
to  suggest  a  plausible  reason  why  the  account  should 
not  be  granted  as  a  matter  of  course.  They  form  now, 
as  they  have  never  ceased  to  form,  part  of  the  bank- 
rupt's estate.  In  order  to  give  to  any  other  person 
even  an  inchoate  right  to  any  part  of  them,  some  further 
order  of  the  commissioners  was  necessary.  The  un- 
divided surplus  was  an  unappropriated  balance,  utterly 
undistinguishable  from  the  rest  of  the  bankrupt's  assets, 
and  as  such,  held  by  the  assignee,  and  upon  his  death 
by  the  assignee's  personal  representatives,  in  trust  for 
the  general  body  of  the  creditors.  It  is  said  that  this 
Court  has  no  jurisdiction  to  deal  witl)  unclaimed  divi- 
dends in  the  hands  of  the  representative  of  a  deceased 
assignee.  But  upon  what  principle  of  morality  or  equity 
cai^  such  a  doctrine  be  supported?  Those  dividends 
were  not  held  by  the  assignee  for  his  own  use.  He_ 
held  them  for  the  specific  creditors,  subject,  however,  to 
the  order  and  disposal  of  the  commissioners.  When 
the  assignee  died,  they  continued  subject  to  the  same 
trusts  and  conditions  in  the  hands  of  his  personal  repre- 
sentatives, whose  duty  it  was  to  pay  them  over  imme- 
diately to  the  new  assignee,  he  being  the  person  whom 
the  law  had  appointed  to  administer  the  trusts. 

It  follows,  as  a  necessary  consequence,  that  wherever, 
upon  the  death  of  an  assignee  in  bankruptcy  such  divi- 
dends get  into  the  hands  of  strangers  to  the  conmiissioo, 

the 


f 
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the   new  assignee  has  a  right  tx)  recover  them;  and, 
when  recovered,  he  will  hold  them  upon  the  trusts  and 
for  the  purposes  to  which  they  were  applicable  in  the 
hands  of  his  predecessor.     This  is  the  equity  on  which 
the  Plaintiff  rests  his  title  to  the  recovery  of  the  un- 
claimed dividends ;   a  title  wholly  independent  of  any 
possible  question  with  respect  to  the  relative  rights  of 
the   different  classes  of  creditors  who  may  have  an  in- 
terest in  the  distribution  of  the  fund  afler  it  shall  have 
been  recovered. 


S89 


1837. 


Green 

V. 

Weston. 


So  stood  the  question  upon  the  old  law ;  and  all  the 

monies  claimed  in  the  present  suit  came  into  the  hands 

oF  tlie  Defendants,  as  representing  the  two  Westonsy  prior 

to     ^he  passing  of  the  enactments   for   regulating   the 

disposal  of  unclaimed   dividends.     Those    enactments 

xncL^crially  alter  the  rights  of  the   parties   beneficially 

interested ;  but  they  in  no  degree  affect  the  title  of  the 

intiff,  who  is  here  seeking  to  recover  the  dividends, 

order   that   he   may   administer    them,    under   the 

anthority  of  the  Court  of  Bankruptcy,  in  the  manner 

directed  by  the  legislature.     The  law  relative  to   un- 

<^Iaiined  dividends  was  first  altered  by  the  6  G.  4.  c.  16. 

**  ^  ^0.(^a)y  by  which  a  particular  course  of  proceeding 

was 

^^)  1*he  sections  of  the  6  G.  4. 
and  of  the  5  &6  W,  4. 


^-  is. 


* .  ^-»  tipoD  which  the  argument 
,    "^^ipally  turned,  are  the  fol- 


I 


.    ^  ^•4.  c.  16.  Sect.  110.  "And 

^  Enacted,  that  if  any  assignee 

^^^  any  commission  of  bank- 

i^^  ^liall  have,  either  in  his  own 

**^«,  or  at  any  banker's,  or 

^^fNvisc  subject  to  his  order 

disposition,  or  to  his  know- 

^'^Ke  in  the  hands  of,  or  in  the 

^^^r  and  disposition  of  himself 


and  any  co-assignee  or  co-as* 
signees,  or  of  any  or  either  of 
them,  any  unclaimed  dividend 
or  dividends,  amounting  in  the 
whole  to  the  sum  of  50l.,  and 
shall  not,  within  six  months 
afler  this  act  shall  have  taken 
effect,  or  two  calendar  months 
afler  the  expiration  of  one  year 
after  the  declaration  and  order 
of  payment  of  such  dividend  or 
dividends  made  by  the  commis- 
sioners, either  pay  to  the  credi- 
tor or  creditors  entitled  thereto, 

or 


i 
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was  prescribed  to  the  assignee,  and  a  power  was  vested 
in  the  Lord  Chancellor,  at  the  expiration  of  three  years 
from  the  time  when  such  dividends  were  declared,  to 

direct 


or  cause  a  certificate  thereof  to 
be  filed  in  the  office  of  the  Lord 
Chancellor's  secretary  of  bank- 
rupts, containing  a  full  and  true 
account  of  the  name  or  names 
of  the  creditor  or  creditors  to 
whom  such  unclaimed  dividend 
or  dividends  is  or  are  respec- 
tively due,  and  of  the  amount 
of  such  dividend  or  dividends 
respectively  (such  account  being 
signed  by  the  assignee  or  as- 
signees rendering  the  same,  and 
attested  by  the  solicitor  to  the 
commission,  or  the  solicitor  to 
the  assignee  or  assignees  signing 
the  same),  such  assignee  or  as- 
signees shall  be  charged,  in 
account  with  the  estate  of  the 
bankrupt,  interest  upon  such  un- 
claimed dividend  or  dividends, 
to  be  computed  from  the  time 
that  such  certificate  is  hereby 
directed  to  be  filed,  at  the  rate 
of  5/.  per  centum  per  annum*  for 
such  time  as  he  shall  thenceforth 
retain  the  same,  and  also  such 
further  sum  as  the  commissioners 
shall  think  fit,  not  exceeding  in 
the  whole  20/.  per  centum  per 
annum;  and  the  Lord  Chan- 
cellor, or  the  said  commissioners, 
may  order  the  investment  of 
any  unclaimed  dividends  in  the 
public  funds,  or  in  any  govern- 
ment security,  for  or  on  account- 
of  the  creditors  entitled,  and 
subject  to  such  order  as  the 
Lord  Chancellor  may  think  fit 
to  make  respecting  the  same. 


who,  if  he  shall  think  fit,  may, 
after  the  same  shall  have  re- 
mained unclaimed  for  the  space 
of  three  years  from  the  declara- 
tion of  such  dividends  by  the 
commissioners,  order  the  same 
to  be  divided  amongst  and  paid 
to  the  other  creditors,  and  the 
proof  of  the  creditors  to  whom 
such  dividends  were  allotted, 
shall  from  thenceforth  be  con- 
sidered as  void  as  to  the  same, 
but  renewable  as  to  any  future 
dividends,  to  place  them  pari 
pasiu  with  the  other  crediton^ 
but  not  to  disturb  any  dividends 
which  shall  have  been  previously 
made." 

Sect.  111.  <^And  be  it  en- 
acted, that  no  action  for  any 
dividend  shall  be  brought  against 
the  assignees  by  any  creditor 
who  shall  have  proved  under 
the  commission ;  but  if  the  as- 
signees shall  refuse  to  pay  any 
such  dividend,  the  Lord  Chan- 
cellor may,  on  petition,  order 
payment  thereof,  with  interest 
for  the  time  that  it  shall  have 
been  withheld,  and  the  costs  of 
the  application.*' 

5&6  W.4,c,29,  Sect.5.  **And 
whereas,  by  an  act  passed  in  the 
sixth  year  of  the  reign  of  his 
late  Majesty  King  George  the 
Fourth,  intituled,  ^  An  Act  to 
amend  the  Laws  relating  to 
bankrupts,'  it  is  amongst  other 
things  enacted,  that  the  assignees 
shall  file  a  certificate  in  the  office 

of 
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o^^c*^^  them  to  be  divided  among  the  other  creditors  of 

^^    bankrupt.     Then   came   the   recent  act,  the  5  & 

^   ^F.  4.  c.  29.,  which,  it  is  to  be  observed,  passed  into  a 

law 


of  the  Lord  Chancellor's  secre- 
tary of  bankrupts,  containing  an 
account  of  the   names  of  cre- 
^kof%  to  whom  unclaimed  di- 
"^idends  are   due,   and   of  the 
^flunountof  such  dividends;  and 
SKiwerit  thereby  given  for  the 
smftment  of  such  dividends; 
^dA  after  the  expiration  of  three 
^eirs,  the  Lord  Chancellor  is 
empowered  to  order  the  same 
Co  be  divided  amongst  and  paid 
^  the  other  creditors,  in  manner 
herein  mentioned ;   be  it  en- 
that  so  much  of  the  said 
as  directs  the  filing  of  the 
id  certificate,  and  the  invest- 
division,  and  payment  of 
unclaimed  dividends,  be, 
d  the  same  is  hereby  repeal- 


C.  6.  *^  And  be  it  further 
LCted,  that  all  dividends  un- 
med  as  hereinafter  mention- 
and  also  any  undivided 
^'*^x-;i>lns  of  a  bankrupt's  estate 
^^^^r  and  above  the  amount 
^'■^^^ally  directed  to  be  divided 
^■*^«ngst  the  creditors  of  any 
^J^^ikrupt,  shall  be  paid  into  the 
Kik  of  England  to  the  credit 
the  Accountant- General  of 
e  Court  of  Chancery,  or  of 
^^  Accountant  in  Bankruptcy, 
^  Wen  such  last-msntioned  ofiBcer 
^*^a]l  have  been  appointed,  to  be 
^^tried  to  an  account  to  be 
^^tituled  *  The  unclaimed  Divi- 
dend Account,'  subject  to  the 
^^rder  of  the  Lord  High  Chan- 


cellor, or  of  the  Court  of  Review 
in  bankruptcy,  or  of  any  com- 
missioner of  the  said  Court,  for 
the  payment  thereout  of  any 
dividend  or  dividends  due  to  any 
creditor  or  creditors,  and  subject 
also  to  the  order  of  the  Lord 
Chancellor  for  the  laying  out 
and  investment  thereof  in  the 
purchase  of  government  or  par- 
liamentary securities,  which  se- 
curities shall  be  carried  to  the 
before-mentioned  account  to 
be  intituled  'The  bankruptcy 
fund  account,'  and  shall  be  sub- 
ject to  such  rules  and  regulations 
as  the  said  Lord  Chancellor 
shall  direct:  provided  always, 
that  any  order  of  any  commis- 
sioner for  payment  of  any  divi- 
dend under  the  provisions  afore- 
said, shall  be  subject  to  appeal 
to  the  said  Court  of  Review." 

Sect.  7.  <'  And  be  it  further 
enacted,  that  if  any  assignee 
under  any  commission  of  bank- 
rupt or  fiat  in  bankruptcy  now 
issued  or  hereafter  to  be  issued 
shnll  have,  either  in  his  own 
Imrids,  or  at  any  bankers  or 
otherwise  subject  to  his  order 
or  disposition,  or  shall  know  that 
there  is  or  are  in  the  hands,  or 
subject  to  the  order  and  disposi- 
tion of  himself,  and  any  co- 
assignee  or  co-assignees,  or  of 
any  or  either  of  them,  any  un- 
claimed dividend  or  dividends, 
amounting  in  the  whole  to  the 
sum  of  20/«,  or  any  such  un* 

divided 
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law  subsequently  to  the  institution  of  the  preset 
That  act  repealed  the  provisions  of  the  6  G.  4. 
5.  110.9  ^^^  introduced  an  entirely  new  principle 

di 


divided     surplus    as    aforesaid 
amounting  to  the  sum  of  20/., 
such  assignee  shall,  as  to  any 
such    now    existing    unclaimed 
dividend    or  dividends,  within 
one   year  after  the  passing  of 
this  act,  and  as  to  any  future 
dividend    or    dividends   within 
three  calendar  months  next  after 
the  expiration  of  one  year  from 
the  time  of  the  declaration  and 
order  of  payment  of  such  future 
dividend  or  dividends,  either  pay 
the  same  to    the   creditor    or 
creditors  or  other  the  person 
or  persons  entitled  to  the  same 
respectively,  or  cause  a  certifi- 
cate thereof  respectively,  to  be 
.  filed  in  the  office  of  the  Lord 
Chancellor's  secretary  of  bank- 
rupts, containing  a  full  and  true 
account  of  the  name  or  names 
of  the  creditor  or  creditors  to 
whom  such  unclaimed  dividend 
or  dividends  is  or  are  respec- 
tively due,  and  of  the  amount 
of  such  dividend  or  dividends 
respectively;  and  shall  in  like 
manner  as  to   any  such    now 
existing  undivided    surplus    as 
aforesaid,  within  one  year  after 
the  passing  of  this  act,  and  as 
to  any  such   future  undivided 
surplus  as  aforesaid,  within  three 
calendar  months  next  afler  the 
expiration  of  one  year  after  the 
final   declaration  of  dividends, 
cause  a  certificate  stating  the 
full  and  true  amount  of  such 
surplus  to  be  filed  in  the  office 


of  the  said  secretary  0 

rupts;  and  every  certifi 

be  filed  as  aforesaid,  s 

signed   by  the  assignee 

signees  filing  the    same 

every  assignee  who   sh: 

cording  to  the  provisions 

act,  be  bound  to  file  sucl 

ficate  as  aforesaid,  and  wl 

make  default  in  filing  th 

shall  be  charged,  in  accou 

the  estate  of  the  banknif 

interest  upon   the   amo 

such    unclaimed     divid< 

dividends  or  undivided 

as    aforesaid,  to  be  coi 

from   the  time  at  whicl 

certificate  is  hereby  requ 

be  filed,  at  the  rate  of 

centum  per  annum,  for  su 

as  he  shall  thenceforth, 

solely  or  together  with  1 

assignee  or  co-assignees,  € 

person  or  persons,  retai 

dividend   or   dividends 

divided  surplus,  as  the  cs 

be,  and  also  with  such 

sum  as  the  Lord  Chance 

the  Court  of  Review  shall 

not  exceeding  in  the  w! 

the  rate  of  20/.  per  cent 

annum,  to  be  computed  fr 

time  aforesaid;  and  ev< 

signee  shall,  within  one  ye 

after  the  filing  of  any  su 

tificatc  as  aforesaid,  pay  o 

to  be  paid  into  the  B; 

England,  to  the  name 

Accountant-General  of  th 

Court  of  Chancery,  or 

Acco 


CASES  IN  CHANCERY- 


398 


disposal  of  unclaimed   dividends,    and   the   undivided 
surplus  remaining  afler  a  final  dividend.     These  are  to 
be  certified  by  the  assignee  to  the  Secretary  of  Bank- 
rupts ;  and,  after  the  lapse  of  a  definite  period,  are  to 
be  paid  into  the  Bank  of  England  to  the  credit  of  the 
Accountant-General  in  bankruptcy,  and  placed  to  an 
account,  intituled  "  The  unclaimed  dividend  account," 
and  the  interest  of  the  fund  is  to  be  applicable  to  certain 
public  purposes  particularly  specified  in  the  act.     Even 
assuming  that  the  provisions  of  the  5  &  6  W.  4.  c.  29. 
extend  to  this  case  (which  clearly  they  do  not),  the 
title  of  the  Plaintiff"  as  assignee  to  demand  and  recover 
Aese  dividends,  in  order  that  he  may  afterwards  dispose 
®f  them  in  the  mode  which  the  legislature   has   pre- 
scribed, would  remain  unaffected. 

Mr. 


18S7. 


•Accountant  in  Bankruptcy,  when 

»*Jch  last-mentioned  officer  shall 

*^ftve  been  appointed,  to  be  car- 

^eU  to  the  said  account,  to  be 

•ntituled  «  The  unclaimed  Divi- 

^end  Account,"  the  full  amount 

^*  the  unclaimed  dividends  men- 

^oned  in  such  certificate,  or  so 

***Uch  thereof  as  shall  not  have 

^^^n    then  paid   to   the  credi- 

^^  or  creditors,  or  other  person 

^^  persons  entitled  thereto,  and 

**«o    the  full  amount  of  such 

^**dividcd  surplus  as  aforesaid; 

^•*d  if  any  assignee  shall  make 

^^faultin  such  payment,  it  shall 

J^®  lawful  for  the  Lord  Chancel- 

^"^  or  the  said  Court  of  Review, 

^**     petition    or    otherwise,    to 

^^dej.  that  such  sum  or  sums  be 

^•"thwith  paid  into  the  Bank  of 

"^/enirf  in    manner  aforesaid, 

^^^therwith  such  further  sum 


to  be  charged  on  such  assignee 
or  assignees,  or  other  party  or 
parties  personally,  as  to  the  said 
Lord  Chancellor,  or  to  the  said 
Court  may  seem  fit,  not  exceed- 
ing at  and  after  the  rate  of, 
20/.  per  centum  per  annum  on  the 
sum  or  sums  so  withheld,  to  be 
computed  from  the  filing  of  such 
certificate,  up  to  the  time  of 
payment  of  such  sum  or  sums ; 
and  also  to  make  such  further 
order  as  to  costs,  as  the  justice 
of  the  case  shall  seem  to  .re- 
quire :  Provided  always,  that  no 
such  certificate  as  aforesaid,  of 
any  unclaimed  dividend  or  di« 
vidends  shall  be  filed  until  the 
expiration  of  one  year  after  the 
declaration  and  order  for  pay- 
ment of  such  dividend  or  di- 
vidends. 


Vol.  III. 


Dd 
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Mr.  Wigram  and  Mr.  Bethell,  Mr,  Whitmarsh^  Mr 
Turner  J  and  Mr.  Jemmett^  for  the  different  Defendants. 

The  Plaintiff's  demand  proceeds  on  some  interest 
which  the  bankrupt's  estate  and  the  general  bodj  o 
creditors  are  supposed  to  have  in  the  unclaimed  divi- 
dends, and  in  the  sums  set  apart  to  answer  unsub- 
stantiated claims.  But  the  Plaintiff  has  in  fact  nc 
interest  which  would  enable  him  to  maintain  a  suit 
The  order  declaring  a  dividend,  and  directing  a  sun 
to  be  set  apart  to  answer  claims,  amounted  to  a  com- 
plete severance  of  the  funds  which  were  the  subject  ol 
the  order  from  the  rest  of  the  estate ;  and  no  one  but 
the  particular  creditors,  for  whose  benefit  the  ^pn> 
priation  was  made,  could  afterwards  maintain  a  clain: 
to  any  portion  of  them.  There  is  no  distinction  in  this 
respect  between  a  sum  set  apart  to  answer  a  claim  anc 
a  sum  appropriated  for  payment  of  a  dividend  declarec 
on  a  debt ;  the  two  stand  precisely  on  the  same  footing, 
being  equally  considered  as  the  property  of  the  creditor 
although  the  money  is  not  immediately  payable  in  th< 
former  case.  Upon  this  principle  it  has  been  held 
that  where  a  sum  is  appropriated,  and  is  in  the  handi 
of  the  assignee  to  answer  a  claim,  and  the  assignee  fail 
before  the  claim  has  been  matured  into  a  proof,  the  Ids 
must  fall  on  the  creditor,  and  the  estate  is  discharged 
Ex  parte  Grant,  {a)  The  effect  of  the  order  of  the  2i 
oi  May  1818  was  immediately  to  convert  the  assigne 
into  a  trustee  for  the  several  particular  creditors  who  hai 
proved;  and  he  ceased  from  that  moment  to  be  account 
able  either  to  the  commissioners  or  to  the  creditors  a 
large,  in  respect  of  the  funds  so  appropriated.  **  I  think,^ 
says  Lord  Eldony  in  WacJcerbath  v.  Powell^  "  when  th( 
order  for  dividend  separates  the  particular  aliquot  part 

U 

(a)  1  Mont.  <$•  Mae.  77. 
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to  be  paid  to  each  creditor,  from  the  mass  of  the  personal        1 837. 
^tate  of  the  bankrupt,  that  the  assignees  then  become 
debtors  to  him."  (a)      The  order  of  dividend  is  con- 
clusive of  the  right  to  payment ;  Ex  parte  Graham  (i), 
Ejp  parte   WhitwelU  (c)      That  such  viras  the   relative 
position  of  the  creditors  and  assignee,  according  to  the 
old  law,  is  manifest  from  the  fact,  that  prior  to  the 
49  G.  3.  c.  121.,  the  particular   creditors  might   have 
brought  actions  for  the  amount  of  their  respective  divi- 
dends; Brcmi  V.  BuUen  {d)\  and  in  case  of  his  death, 
against  his  representatives:  against  the  latter,  indeed, 
their  only  remedy  was  by  action  or  by  a  suit  in  equity,  {e) 
The  twelfth  section  of  the  49  G.  3.  r.  121,  the  substance 
<5f  which  was  re-enacted  in  the  111th  section  of  the 
6  G.  4.  c.  16.,  first  deprived  the  creditor  of  this  right 
as  against  the  assignee,  and  compelled  him  to  apply  by 
petition  in  the  bankruptcy :  but  the  course  of  proceed- 
ing against  the  executors  or  administrators  of  a  deceased 
assignee  remained   unaltered.      The   111th  section  of 
the  6  6.  4.  c.  16.  applies  only  to  the  case  of  assignees 
refusing  to  pay  dividends  declared,  and  does  not  pretend 
to  touch  the  right  of  the  creditor  to  bring  an  action  or 
suit  for  such  dividends  against  the  personal  represent- 
atives of  assignees.     The  remedy,  if  laken  away  at  all, 
^^uld  only  be  taken  away  by  an  implication  derived 
'^om  the  language  of  the  preceding  section,  the  110th. 
-T^hat  section,  however,  furnishes  no  warrant  for  such 
^^  implication :   it  is   in  terms   confined  to  assignees 
ttieiDselyes :  it  never  mentions  or  refers  to  dividends  in 
^®  hands  of  their  personal  representatives;  and  Lord 
^^Ofi  has  decided  in   Wackerbath  v.  Powell^  that  the 
executors  of  an  assignee  are  not  within  it,  so  far  as  re- 
lates 

Ca)  2  Gljfn  4*  Jam.  160.  {d)  DougL  407. 

(6)  1  Rotcy  456.  (e)  See    Ex  parte   TurmUe^ 

(c)  S  RoiCy  161.  1  Mofd,  ^  AifH,  686. 
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lates  to  the  penalties  thereby  imposed.  The  inference 
is,  that  if  not  within  it  for  one  purpose,  they  cannot  be 
witliin  it  for  any  purpose. 

Whether  the  1 10th  section  of  the  6  G.  4.  c,  16.  can 
be  construed  as  giving  to  the  general  creditors  an 
interest  in  the  unclaimed  dividends,  in  a  case  like  the 
present,  where  the  assignees  whom  these  Defendants 
represent  were  dead  before  the  passing  of  the  act,  is 
extremely  doubtful.  The  general  tendency  of  the  deci- 
sions has  been  to  hold  that  the  new  provisions  in  tlx 
Bankrupt  Act  are  not  to  be  so  construed  as  to  aptr^Xj^j-^r^Si^ 
retrospectively;  more  especially  as  to  those  section* #r» e^ons 
which  are  worded  similarly  to  the  110th;  Maggs  r*,^  z  ^ 
Hunt,  {a)  The  following  sections  have  been  held  noo  rr  n( 
to  be  retrospective:  sect.  73.,  Wombwell  v.  Laxxr'yb)  ^%Sy  [b] 
sect.  92.,  KeT/  v.  Cook{c);  sect.  127.,  Carew  v.  £a^I3L  B 
*ODards{d);  sect.  132.,  Ea:  jx^rte  Saminon{e),  Ex  parikr^'%r^^ar 
Phillips,  (g)  But  assuming  the  operation  of  the  llOt^O  £:iOI 
section  to  be  retrospective,  still  the  right  to  the  uvKMjr  ur 
claimed  dividends  is  not  therebv  absolutelv  taken  avrirs,-^^^ ^wa 
from  the  particular  creditor:  the  dividends  are  to  rema* jcs  nrmaii 
invested  for  three  years,  and,  at  the  end  of  that  perio  c=»  i  -jriod 
the  Lord  Chancellor  may,  at  his  discretion,  make  s  ^e  ar 
order  for  their  distribution  among  the  general  body  ^^  fly  o 
creditors.  Until  that  discretion  is  exercised,  houev»^.^^  ever 
there  can  be  no  right  in  the  general  body,  and  t:f  £  tb( 
proof,  therefore,  remains  till  then  effectual  for  the  spj^  -  sj)e« 
cific  creditor,  and  with  it  the  dividend  which  is  the  fr  "k^  fruit 
of  the  proof  Upon  this  ground  it  was  determined  W^^'^^^xdin 
Ex  parte  Renshaw  (A),  following  the  decision  of  Leo— -3^/j/ 


{a)  ABingh»2\2, 

[b)  2  Sim.  360. 

(c)  2  Mo.  4-  Pay.  720.  S.  C. 
Norn,  Kay  v.  Goodwin,  6  Bingh, 
576. 


{d)  4B.^Adol.55l. 
(e)  Mont.  255. 

(g)  1  Mont.  4*  Ayrt,  674.,      -«V 
the  cases  referred  to  in  the  nc/h 
{h)  4  Deac.  4r  Ch.  485. 
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IjfndhtO'U  in  Ea:  parte  Doxat  (a),  that  the  interest  ac- 
crning  on  unclaimed  dividends  which  had  been  invested 
belonged,  not  to  the  general  estate  of  the  bankrupt,  but 
to  the  particular  creditors  who  subsequently  came  for- 
ward and  claimed  them.  That  Lord  Eldoris  opinion 
was  in  conformity  with  these  views,  appears  from  his 
observations  in  Wackerbath  v.  PawelL  In  the  course  of 
his  judgment  in  that  case,  speaking  of  a  suit  to  be 
brought  for  the  unclaimed  dividends,  against  the  repre- 
sentatives of  a  deceased  assignee,  who  had  converted  the 
dividends  to  his  own  use,  his  Lordship  says,  —  "  Whe- 
ther, under  the  circumstances,  any  suit  of  this  sort 
could  be  maintained  in  a  court  of  equity,  without  bring- 
ing before  the  Court  those  particular  creditors  who  were 
entitled  to  aliquot  shares  in  the  bankrupt's  estatCt  After 
the  dividend' was  declared,  and  who,  after  that  dividend 
was  declared,  might,  prior  to  the  statute,  have  brought 
an  action  themselves  against  the  assignee  having  that 
dividend  in  his  hands,  or  who  might,  after  that  act 
passed,  by  a  petition  presented  to  this  Court,  have 
called  on  him  to  pay  the  money  to  them,  —  whether 
this  suit  in  this  shape  could  be  maintained  at  all,  —  I 
pass  that  over,  because  there  is  no  complaint  in  the  ap- 
peal with  respect  to  the  manner  in  which  this  demand 
is  made." 


18S7. 


It  has  become  less  material,  perhaps,  to  consider  this 
question,  because  the  1 10th  section  of  the  6  G.  4.  c.  16. 
has  been  wholly  repealed  by  the  5  Si  6  JV,^.  c,  29.,  the 
provisions  of  which,  so  far  as  regards  the  remedy  given 
against  assignees,  are  expressed  in  the  same  language. 
If  the  former  statute,  therefore,  applied  to  the  present 
case,  so  also  must  the  latter.  By  the  latter,  the  un- 
claimed dividends,  together  with  the  undivided  surplus 

remaining 

(aj  Nov,  18.  1830.  mentioned  in  ex  parte  JRetuhaw, 
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1887.  remaining  after  a  final  dividend,  are  made  applicable  to 
certain  public  purposes  in  which  the  estate  of  the  bank- 
rupt and  the  parties  representing  it  have  no  concern,  (a, 
Any  interest  which  either  the  particular  creditors,  or 
the  general  body,  might  be  supposed  to  have  in  such 
dividends  and  surplus,  is  completely  devested  out  of 
them,  and  is  transferred  to  the  public.  If  the  act 
applies,  the  title  to  sue  for  and  recover  the  dividends 
for  the  purposes  specified  in  the  act  must  be  in  the 
Attorney-General,  and  not  in  the  official  assignee.  In 
any  view  of  the  case,  the  official  assignee  cannot  be 
entitled  to  sue  for  them.  According  to  the  frame  of 
this  bill,  the  claim  is  asserted,  not  on  behalf  of  the  par- 
titular  creditors,  but  for  the  benefit  of  the  general 
body ;  and  the  rights  of  the  latter,  which  were  only 
created  by  the  6  G.  4.  c.  16.,  were  expressly  taken  away 
by  the  late  act  If,  however,  those  statutes  do  not 
apply,  and  the  claim  is  considered  to  be  made  for  the 
benefit  of  the  particular  creditors,  those  creditors,  as  the 
cestuis  que  trust  of  the  fund,  ought  all  to  be  joined  as 
parties.  There  may  be  particular  equities  affecting  the 
amount  of  the  dividends  payable  to  each.  The  repre- 
sentatives of  the  deceased  assignees  may  have  it  in  their 
power  to  plead  releases,  or  establish  a  set-off  against 
some  of  the  particular  creditors  ;  they  may  have  a  good 
defence  against  many,  though  not  against  all.  '  Again, 
each  of  those  creditors  has  a  separate  right  of  action 
against  the  Defendants,  for  the  amount  of  the  sum 
allotted  to  him  as  his  dividend ;  and  how  will  that 
right  be  precluded  by  permitting  the  assignee  to  recover 
on  behalf  of  them  all  ?  Payment  to  the  Plaintiff  will  be 
no  defence  to  such  an  action,  unless  it  can  be  shewn 
that  the  right  of  action  is  gone.  Neither  would  it  be 
any  discharge  of  the  covenant  which  Weston  the  elder 

entered 

(a)  See  In  the  Matter  of  PockiitigUm,  2  Mont,  4*  AyrL  729. 
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entered  into  with  the  commissioners  duly  to  account  18S7* 
with  them  for  the  benefit  of  the  creditors.  Suppose  the 
unclaimed  dividends  to  be  paid  to  the  Plaintiff,  and  he 
were  to  become  insolvent,  would  the  bankrupt's  estate, 
or  the  Defendant's,  be  discharged  ?  Upon  whom  would 
the  loss  fall  ? 

There  is  this  distinction  between  the  case  of  Weston 

the  father  and  that  of  Weston  the  son,  that  the  assets  of 

the  former  have  been  long  since  fully  administered, 

And  all  the  monies  in  his  hands  belonging  to  the  bank- 

i^tipt's  estate,  with  the  exception  of  the  916/.  185.  5c?., 

received  by  or  fiilly  accounted  for  to  Jfeston  the 

I9  who  in  his  character  of  assignee  debited  himself 

'^v^lth  the  amount,  in  the  account  which  he  rendered  to 

^■"^   commissioners.     That  account  was  a  complete  and 

^>»Tnal  discharge  of  the  father's  estate  from  every  thing 

^^oept  the  sum  of  916/.  ISs.  5d^  which,  consisting  as  it 

^*«i    of  unclaimed  dividends,   cannot,   for  the  reasons 

^Ir^ady  urged,  be  now  recovered  by  the  Plaintiff. 

3Tk  SoUcitor^Generalj  in  reply. 


Z£^he  Lord  Chancellor  this  day  deliveied  judgment      ^^*  ^* 
S<)llows :  — 

*IIlie  question  in  this  case,  so  far  as  respects  the  estate 
JnUiam  Weston  the  elder  is,  whether  the  Plaintiff,  as 
cial  assignee,  has  any  such  estate  or  interest  in  a  sum 
$16/.  185.  5d,<,  which,  by  an  account  rendered  in  the 
1818,  appears  to  have  been  the  amount  of  divi- 
^^»id8  not  called  for,  and  then  in  the  hands  of  William 
"^on  the  elder,  the  then  assignee  of  the  bankrupt's 
I,  as  to  entitle  him  to  maintain  a  bill  for  that  pur- 
t^^se  against  the  personal  representatives  of  that  assignee. 

Dd  4  It 
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It  must  be  assumed  for  the  purpose  of  trying  the 
question,  that  this  sum  was  never  paid  over  to  the  cre- 
ditors. No  such  payment  has  been  proved;  but  it  is 
said  that  the  Plaintiff,  as  official  assignee  of  the  estate, 
is  not  entitled,  by  a  bill,  to  inquire  into  the  application 
of  the  money,  or  to  recover  the  amount  against  the 
estate  of  the  assignee. 


I  will  first  consider  what  is  the  estate  and  interest  of 
the  official  assignee  in  the  property  of  the  bankrupt. 

By  the  1  &  2  IV.  4.  c.  56.  s.  22.,  all  the  personal 
estate  of  the  bankrupt  is  to  be  possessed  and  received 
by  tlie  official  assignee ;  and  by  the  twenty-fifth  section 
of  the  same  act,  all  the  personal  estate,  vested  in  a 
deceased  assignee,  vests,  by  the  appointment  of  a  new  as- 
signee, in  such  new  assignee  without  any  deed  of  assign- 
ment ;  so  that  if  the  property  in  question  be  part  of  the 
bankrupt's  estate,  there  can  be  no  doubt  of  the  Plain- 
tiff's estate  and  interest  in  such  property. 

That  it  was  part  of  the  bankrupt's  estate  is  not  dis- 
puted, and  the  question  is,  whether  it  ceased  to  be  so 
by  the  effect  of  the  order  {a)  for  a  dividend,  which  in 
this  case  was  made  prior  to  the  year  1803.  By  such 
order,  it  is  contended,  that  William  Weston  the  father 
ceased  to  hold  the  sum  of  916/.  185.  5d,  in  his  cha- 
racter of  assignee,  and  became  a  trustee  of  it  for  the 
several  creditors  whose  debts  had  been  proved,  that  is 
to  say,  for  all  the  creditors. 


id)  In  point  of  fact,  the 
916/.  18«.  5d,  consisted  of  un- 
claimed dividends  declared  under 
three  several  orders  of  dividend; 


Now 

but  the  whole  sum  was  treated, 
throughout,  both  in  the  argu- 
ment and  judgment,  ns  arising 
under  one  order. 
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Now  what  was  the  real  effect  and  operation  of  that  18S7. 
order  for  a  dividend  ?  The  assignee,  from  the  com- 
mencement, held  the  assets  as  trustee  for  all  the  bank- 
rupt's creditors;  but  until  the  debts  had  been  ascer- 
tained, it  was  uncertain  who  were  the  parties  interested 
in  the  trust.  When,  however,  by  the  proof  of  debts, 
the  parties  interested  are  supposed  to  be  ascertained,  an 
order  is  made  for  dividing  what  may  be  in  the  hands  of 
the  assignee,  amongst  the  creditors  who  have  so  proved. 
The  property  to  be  divided  is  the  estate  of  the  bank- 
rupt; and  it  does  not  appear  very  obvious  how  such 
property  can  cease  to  be  the  estate  of  the  bankrupt, 
because  the  state  of  the  proceedings  enables  the  com- 
missioners to  ascertain  the  creditors  amongst  whom  it  is 
to  be  divided.  The  trust  remains,  as  before,  a  trust  for 
all  the  creditors,  although  the  individuals  composing 
that  body  are  ascertained.  An  order  for  a  dividend  is 
not  an  appropriation  of  any  particular  part  of  the  bank- 
rupt's estate  to  any  particular  creditors,  but  an  order  to 
pay  a  proportion  of  all  the  debts  out  of  the  bankrupt's 
estate,  there  appearing  to  be  assets  for  that  purpose. 

If  an  executor  be  ordered  to  pay  a  debt  or  a  legacy 

E=>f  his  testator,  the  assets  out  of  which  such  payment  is 

be   made  do  not  cease  to  be  part  of  the  estate  of 

mich  testator  until  the  payment  is  actually  made.     That 

n  action  o(  assumpsit  would  lie  for  the  dividend,  as  first 

ecided   in  Brawn  v.  Bulleii[a\   cannot  disprove  this 

^proposition ;  for  it  is  clear  that  an  order  for  such  pay- 

^xient  might  have  been  made  under  the  jurisdiction  in 

V)ankniptcy ;  Ex  parte  White  (b) ;  which  would  not  have 

been  done  if,  as  contended  in  this  case,  the  assignee, 

quoad  the  sum  out  of  which  the  dividend  was  to  be 

paid,  was   no  longer  under   that  jurisdiction.      It  is, 

therefore, 

(a)  Doug.AOT,  {b)  \Atk,9\. 
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therefore,  not  material  to  consider  whether  the  right  to 
recover  a  dividend  in  assumpsit^  first  established  in  the 
year  ITSO,  and  taken  away  in  the  year  1809  by  the 
49  G.  3.  c.  121.,  was  founded  upon  a  true  consideration 
of  the  situation  of  the  parties.  It  is  also  clear  that, 
after  a  dividend  declared,  the  debt  might  be  expunged, 
and  that  as  soon  as  that  was  done,  the  amount. of  the 
dividend  upon  such  debt  would  be  part  of  the  general 
estate,  and  that  not  by  any  re-assignment  or  restoration 
of  a  devested  title,  but  continuing  a  part  of  that  estate 
from  which  it  had  never  been  separated,  {a) 


What  would  be  the  consequence  of  the  doctrine  con- 
tended for  ?  That  the  moment  a  dividend  is  declared^ 
which  may  be  of  the  whole  estate,  the  assignee  may  ap- 
propriate all  the  money  to  his  own  use,  for  which  there 
would  be  no  remedy  in  bankruptcy ;  —  none  but  by  the 
individual  claims  of  the  particular  creditors;  and  it 
being  contended  that  sums  set  apart  to  answer  claims 
are  in  the  same  situation  as  dividends  declared,  the 
same  result  would  follow  as  to  them,  although  such 
creditors  could  not  be  in  a  situation  to  secure  the  fund. 

It  is,  however,  to  be  ascertained,  whether  the  law  as 
it  is  to  be  found  in  the  various  acts  of  parliament  upon 
this  subject,  does  so  consider  this  property,  and  is  so 
insufficient  for  its  protection. 


By  the  5  G,  2.  c.  30.  5. 32.,  after  reciting  the  evil  from 
monies  remaining  in  the  hands  of  the  assignees,  whereby 
they  delay  the  dividing  thereof,  it  is  provided  that  the 
creditors  should  direct  in  what  manner  the  monies 
arising  from  the  bankrupt's  estate  should  be  paid  in 
and  remain,  until  the  same  should  be  divided  amongst 

all 
(a)  Wackerhath  v.  Powell,  2  Gl,  ^  J.  151.;  see  p.  153. 
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all  the  creditors :  and  by  the  thirty-third  section,  after        18S7. 
directing  the  mode  of  making  an  order  for  a  dividend, 
it  is  provided  that  the  assignee  shall  forthwith  make 
such  dividend  and  distribution  accordingly,  and  shall 
take  receipts  in  a  book,  to  be  kept  for  that  purpose, 
from  each  creditor,  which  order  and  receipt  is  to  be  a 
full  and  effectual  discharge  to  such  assignee,  for  so 
much  as  he  shall  fairly  pay  pursuant  to  such  order. 
By  Lord  LoughhorougKs  order  of  the  8th  of  March 
1794,  after  reciting  that  the  creditors  did  not  always 
give  directions  in  pursuance  of  the  above  act,  it  is  di- 
rected that  in  such  case  the   assignees  should  pay  all 
monies  amounting  to  100/.,  into  the  Bank,  there  to  re* 
main   until  the  same  should   be  divided  amongst  the 
bankrupt's  creditors,   and  that  all  assignees  should  in 
liiture  covenant  to  pay  the  same,  conformabljr  to  the 
direction  of  the  creditors,  or  of  that  order. 

By  the  49  G.  3.  c.  121.  5.  S.,  the  commissioners  are 
ciirected,  in  default  of  any  direction  by  the  creditors,  to 
direct  how,  with  whom,  and  where,  the  bankrupt's 
^^tate  shall  be  paid  in  and  remain  until  the  same  shall 
be  divided  amongst  the  creditors.  By  the  seventh 
section,  the  commissioners  are  authorised  to  direct  the 
Investment  in  exchequer  bills^  of  all  monies  paid  in  for 
^lie  purpose  of  being  divided  amongst  creditors,  or  any 
xnoney  retained  to  answer  any  claims,  or  any  dividends 
ordered  to  be  retained  by  the  assignees. 

All  these  provisions  consider  the  whole  of  the  bank- 
rupt's estate  received  by  the  assignees,  until  actually 
divided  and  paid  to  the  creditors,  as  subject  to  the  juris- 
diction in  bankr^iptcy;  and  such  was  the  state  of  the 
law  in  June  1818,  when  Weston  the  elder  died,  and  in 
April  1824,  when  Weston  the  younger  died,  each  at  the 
time  of  his  death  having  considerable  sums  in  his  hands 

belonging 
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18S7.        belonging  to  the  bankrupt's  estate.     Of  so  much  of  such 

^*'^*V'^'^     monies  as  had  not  been  what  has  been  called  appro^ 
Gbken 

i;.  priated  to  the  payment  of  dividends,  it  is  not  disputed 

Weston,      ^^ioi  an  account  must  be  taken. 

It  does  not  appear  that  any  distinction  was  made  in 
any  of  the  legislative  provisions  I  have  hitherto  referred 
to,  between  any  parts  of  the  bankrupt's  estate  until 
actual  payment  of  the  dividends.  The  subsequent  enact- 
ments are  still  more  specific,  in  shewing  that  the  sums 
left  in  the  hands  of  assignees  for  the  purpose  of  paying 
dividends,  have  always  been  considered  as  subject  to 
the  jurisdiction  in  bankruptcy,  and  subject  to  be  ac- 
counted for  as  such. 

By  the  6  G.  4.  c.  16.  5.  1 10.,  assignees  are  to  account 
for  all  unclaimed  dividends;  which  are  to  be  invested 
under  the  direction  of  the  Lord  Chancellor,  and  if  not 
claimed  within  three  years,  to  be  divided  amongst  the 
other  creditors.  It  was  argued  that  this  section  was 
not  retrospective,  by  which  it  must  have  been  intended 
that  it  did  not  operate  upon  the  existing  commissions ; 
but  the  enactment  is  general — if  anij  assignees  utider  any 
commission  shall  not,  within  six  months  after  the  act 
conies  into  operation,  or  two  months  after  one  year 
from  any  declaration  of  dividends,  &c.  —  which  must 
mean  six  months  after  the  act  comes  into  operation,  as 
to  all  cases  in  which  orders  for  dividends  had  been  then 
made,  and  the  longer  period,  in  all  cases  in  which  orders 
for  dividends  should  afterwards  be  made. 

At  the  date  of  this  act,  in  the  year  1825,  both  the 
Westons  were  dead ;  but  its  provisions  are  important,  as 
shewing,  from  the  5th  of  George  2,  (in  1732)  downwards, 
a  regular  series  of  legislative  recognitions  of  the  liability 
of  assignees  to  account,  under  the  jurisdiction  in  bank- 
ruptcy, 
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•uptcy,  for  monies  out  of  which  they  had  been  ordered 
pay  dividends,  and  of  such  monies  being  part  of  the 
Isankrupt's  estate  until  actually  paid  to  the  creditors. 
"^Tiether  this  particular  provision,  however,  be  retro- 
spective or  not,  does  not  appear  to  be  of  any  importance, 
liecause  that  provision  is  repealed  by  the  5  &  6  W.  4. 
c.  29.  s.  5. ;  and  by  the  6th  and  7th  sections  (which 
dearly  operated  upon  existing  commissions,  the  7th 
section  specifying  any  comntission  or  fiat  rum  issued  or 
Iiereafter  to  be  issued)  all  unclaimed  dividends  are  to  be 
paid  into  the  Bank,  and  any  assignee  who  shall  make 
default  is  to  be  charged,  in  account  with  the  bankrupt's 
estate,  with  interest  upon  the  amount 


1837. 


Green 

r. 
Webton, 


These  provisions  do  not  appear  to  me  materially  to 
aflfect  the  present  question,  as  they  only  direct  the 
application  of  a  fund  which  has,  at  all  times,  been  con- 
sidered as  part  of  the  bankrupt's  estate,  and  which  has 
been  so  treated  by  legislative  enactments  for  above  a 
hundred  years ;  and  if  it  be  part  of  the  bankrupt's  es- 
tate, then,  beyond  all  doubt,  it  is  vested  in  the  assignee, 
and  he  is  entitled  to  sue  for  it. 


It  appears  to  me  that  nothing  has  raised  any  doubt 
upon  this  subject  but  the  cases  which  decided  that  an 
action  would  lie  for  a  dividend,  and  that  a  creditor 
neglecting  to  call  for  his  dividend  was  to  bear  the  loss 
of  the  fund.  That  the  creditor  should  be  so  liable  is 
undoubtedly  just,  as  it  was  his  neglect  which  occasioned 
the  loss ;  but  whether  reconcilable  or  not  with  the  real 
position  of  the  parties  and  state  of  the  property,  those 
decisions  cannot  operate  against  the  conclusion,  arising 
from  the  considerations  I  have  before  observed  upon, 
that,  until  the  dividends  are  actually  paid,  all  the  bank- 
rupt's estate  received  by  the  assignees  remains  part  of 

that  estate. 

I  have 
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l^S7.  I  have  been  induced  to  enter  thus   fully   into  the 

consideration  of  this  case,  by  the  high  respect  I  feel  for 
every  suggestion  coming  from  so  eminent  and  learned  a 
Judge  as  Lord  Eldon,  I  must,  however,  observe  that 
what  fell  from  his  lordship  in  WacJcerbath  v.  Powell  (a) 
was  wholly  extra-judicial.  He  desires,  indeed,  that  it 
may  be  so  considered,  and  says  he  only  mentions  the 
points  to  shew  that  he  gave  no  opinion  upon  them  ;  but 
still  there  is  sufficient  indication  of  what  was  floating  in 
his  mind  to  entitle  his  observations  to  great  weight.  It 
is  highly  probable  that,  if  he  had  found  it  necessary  to 
give  a  judgment  upon  those  points,  he  would,  after  be- 
stowing that  consideration  on  them  which  he  always  did, 
have  had  his  doubts  removed.  Be  that,  however,  as  it 
may,  after  carefully  considering  those  doubts,  and  all  the 
views  and  bearings  of  the  subject  which  the  facts  and 
the  arguments  at  the  bar  have  presented  to  my  mind,  I 
am  fully  satisfied  that  there  is  in  the  Plaintiff  such  a  title 
to  the  funds  in  question  as  will  support  the  suit  he  has 
instituted,  and  that  he  is  therefore  entitled  to  a  decree. 

The  view  I  take  of  the  nature  and  position  of  the 
funds  in  question,  considering  them  as  part  of  the  bank- 
rupt's estate,  because  not  actually  paid  to  the  creditors, 
renders  it  unnecessary  for  me  to  make  any  observation 
upon  the  points  raised  as  to  the  Attorney-General  being 
the  proper  authority  to  protect  the  fund,  and  as  to  the 
necessity  of  the  unpaid  creditors  being  parties.  The 
accounts  of  the  years  1818  and  1821,  shewing  the 
amount  of  monies  then  in  the  hands  of  Weston  the  father 
and  Weston  the  son,  the  inquiry  will  be  in  what  manner 
such  sums  have  been  since  possessed,  paid,  applied,  or 
disposed  of. 
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NEATE  V.  The  Duke  of  MARLBOROUGH.  i838. 

Jon.  16, 1 7. 20. 
'  I^HIS  was  a  bill  filed  by  a  judgment  creditor  of  the  A  judgment 

-^    Duke  of  Marlborough.     After  detaUing  the  trans-  dS  to'"^^"* 
actions  out  of  which  the  debt  arose,  and  the  circum-  enforce  his 
stances  under  which  the  original  security  (which  con-  against  his 

sisted  of  a  bond)  was  given,  the  bill  stated  that  final  debtor's equit- 

,  able  interest 

judgment  was  signed  on  the  25th  of  November  1818.  in  freehold 

It  then  went  on  to  allege  that  the  judgment  had  been  ??ff^®  ^^  ^. 

®  JO  bijl  ]Q  equity, 

duly  kept  on  foot  by  continuances,  and  was  now  in  full  mustpre- 

fbrce,  and  had  not  been  satisfied,  reversed,  or  vacated  ;  oiu"an  «2fffi^  • 

but  it  did  not  allege  that  any  elegit  had  been  sued  out  and  if  his  bill 

upon  the  judgment,  and  in  fact  no  elegit  had  been  sued  ]ege  that  he 

out.     It  then  stated  (among  other  things)  the  substance  f**?  ^?"®  *^» 

°  °  It  IS  demur- 

of  certain  deeds  dated  the  8th  of  Attgust  1818,  whereby  rable. 
iVeehold^estates  belonging  to  the  Defendant  the  Duke  of 
JMarlboroughf  and  of  large  annual  value,  were,  together 
ith  certain  leaseholds  and  other  personal  chattels,  con- 
eyed  to  and  vested  in  the  other  Defendant,  General 
t»  John^  upon  the  trusts  therein  mentioned ;  and  it  al- 
leged that,  under  those  trusts,  a  sum  of  3000/.  a  year 
-^^^  payable  to  the  Duke  of  Marlborough^  out  of  the 
^"^ots  and  profits  of  the  property  comprised  in  the  deeds* 

Xhe  bill  charged  that,  by  virtue  of  the  trusts,  the 
-»-*uke  of  Marlborough  was  entitled  to  an  equitable  in- 
^*'est  in  freehold  lands  to  the  extent  of  3000/.  a  year, 
^^    thereabouts,  and   that,  as  an  unpaid  judgment  cre- 
ditor, the  Plaintiff  had  an   equitable   lien  upon   that 
Manual  sum  for  the  amount  of  his  debt.     The  bill  also 
contained  an  allegation  that  the  Duke  of  Marlborough 
bad  not  now  any  personal  property  which  was  liable  to 
be  taken  in  execution  at  law ;  and  that  unless  the  Plain- 
tiff 
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18S8.  tifF  should  be  enabled,  by  the  assistance  of  this  Court,  to 
obtain  satisfaction  of  his  debt  out  of  the  Duke's  equit- 
able beneficial  interest  in  the  estates  and  premises  com- 
M  prised    in    the  before-mentioned   deeds,    he    would  be 

BOROUGH.      wholly  without  the  means  of  recovering  payment  of 
his  debt. 

The  bill  prayed  that  the  Plaintiff  might  be  declared 
entitled  to  such  lien  accordingly;  that  an  account 
might  be  taken  of  what  was  annually  coming  to  the 
Defendant,  the  Duke  of  Marlborough^  by  virtue  of  the 
trust-deeds,  and  that  what  should  be  found  payable  on 
that  account  might  be  applied,  by  the  other  Defendant, 
towards  satisfaction  of  the  Plaintiff's  debt. 

The  Defendants  filed  separate  demurrers  to  the  bill, 
for  want  of  equity;  and  the  Vice-Chancellor  having 
allowed  the  demurrers,  the  Plaintiff  now  appealed. 

Mr.  Temple^  and  Mr.  Ellison^  for  the  bill. 

Upon  the  argument  of  the  demurrers  in  the  Court 
below,  several  objections  were  taken,  arising  upon  the 
frame  of  the  bill  and  the  mode  in  which  the  trust  for  the 
Duke  of  Marlborough  was  stated.  But  they  were  not 
relied  upon  in  the  judgment,  which  the  Vice-Chancellor 
rested  chiefly,  if  not  solely,  on  the  ground  that  the  bill 
did  not  contain  an  allegation  that  the  Plaintiff  had  sued 
out  an  elegit  upon  his  judgment.  His  Honor  considered 
that  a  judgment  creditor  was  not  entitled  to  apply  for 
ihe  assistance  of  a  court  of  equity  in  order  to  enforce 
his  security  against  an  equitable  estate,  unless  be  had 
used  the  utmost  diligence  to  perfect  his  title  at  law;  and 
that  he  was  bound,  therefore,  before  he  came  here,  to 
have  issued  an  elegit;  and  then  in  his  bill  to  allege 
that  circumstance  as  a  fact  essential  to  his  title.  His 
Honor's  opinion  was  founded  upon  a  passage  in  Lord 

Redesdale^s 
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tksdale^s  Treatise  {a)^  where,  speaking  of  a  suit  by  a        1838. 
dgment  creditor,  his  Lordship  says,  "  In  any  case  to        jj^^^^^ 
Tocure  relief  in  equity  the  creditor  must  shew,  by  his  v, 

ill,  that  he  has  proceeded  at  law  to  the  extent  neces-  ^'^  M^J|Jf  ®^ 
to  give  him  a  complete  title.     Thus,  in  the  cases      soiouoa. 
Alluded  to  of  an  elegit  and  fori  facias^  he  must  shew 
'diat  be  has  sued  out  the  writs  the  execution  of  which  is 
«i.yoided,  or  the  Defendant  may  demur ;  but  it  is  not 
necessary  for  the  Plaintiff  to  procure  returns  to  those 
^rrits."     No  doubt.  Lord  RedesdaWs  proposition  is  cor- 
x-ect  with  regard  to  the  writ  oijieri  facias :  but  it  is 
otherwise  with  respect  to  the  writ  of  elegit^  because  it  is 
the  judgment  itself,  and  not  the  elegit^  which  gives  the 
lien  upon  the  land ;  Stoneheioer  v.  Thompson  (i).     The 
authorities  on  which  Lord  Redesdale  relies,  Angell  y. 
iyrixper{c)  and  Shirley  v.  Watts  {d\  and  others  which 
might  be  mentioned,  such  as  Batch  v.  Wastall{e)  and 
King  V.  Marissal  (g),  only  apply  to  personal  estate ;  and 
there  the  decisions  were  unquestionably  right,  for  chat- 
tels are  not  bound  by  the  judgment,  but  only  by  the 
writ  of  execution ;  Burdon  v.  Kennedy  (A),  Higgins  v.  The 
York  Buildings  Company  (/),  Payne  v.  Dretoe.  (k)   In  Mr. 
'ELaiMnfs  note  to  the  case  in  Vernon  (/),  two  other  cases  are 
mentioned  which  support  the  distinction :  in  Manning" 
ham  V.  Lord  Bolingbroke  {m)  a  demurrer,  on  the  ground 
that  no  elegit  had  been  sued  but,  was  over-ruled ;  and 
Jjeiih  V.  Pope  (n)  seems  to  have  been  to  the  same  effect. 
No  case  can  be  produced  in  which  it  has  been  decided 

that 

(a)  Red.  PL  126.  4th  edit.  (i)  2  Atk,  107. 

{b)  S  Aik,  440.  ik)  4  East,  522. 

(c)  1  rtm.599.  (0  1  Fern.  599.  note. 

{d)  5  Atk.  200.  (w)  East.   T.  1777.     2  Dick, 

{e)  1  P.  Wms.  445. ;  and  see  533. 

Cuddon  T.  Hvbert,  7  Sim.  485.  (n)  1 7th  Jtdy  1 780.     2  Dick. 

{g)SAtk.\92.  515. 
(A)  5Atk,159. 
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that  the  rule  applicable  to  chattels  extends  to  freehold 
estate^  although,  in  the  argument  on  the  other  side,  it 
V,  was   assumed   to  apply  equally  to   both.     In  an   un- 

aSbl^  reported  case  of  Tawnshend  v.  Askew  [a)j  the  very 
BOEouGH.  point  arose  before  Lord  Eldon.  That  was  a  suit  by  a 
judgment  creditor  against  his  debtor,  and  against  a  sub* 
sequent  incumbrancer  of  the  estates,  who  had  obtained 
an  assignment  of  a  prior  term  ;  and  the  question  was, 
whether,  under  the  circumstances,  the  term  could  be 
set  up  against  the  judgment  The  bill  expressly  stated 
that  no  elegit  had  been  issued.  The  Vice-Chancellor 
having  made  an  order  for  a  receiver,  the  order  was 
afterwards  appealed  against,  and  then  the  objection  of  the 
want  of  an  el^t  was  taken.  Lord  Eldon  at  first  enter* 
tained  some  doubt  whether  an  elegit  might  not  be  neces- 
sary ;  and  the  matter  stood  over,  to  give  him  an  oppor- 
tunity of  consulting  Lord  Bedesdale  on  the  point  Event- 
ually, however,  his  Lordship  decided  that  an  el^t  was 
unnecessary.  This  distinctly  appears  from  the  note  of 
bis  Lordship's  judgment,  taken  by  Mr.  Heald  on  the 
back  of  his  brief  at  the  hearing,  (i)  Lord  Eldorty  there- 
fore, affirmed  the  order  of  the  Vice-Chancellor ;  and 
afterwards,  upon  the  hearing  of  the  cause,  a  decree  was 
made  for  payment  of  the  Plaintiff's  debt  with  costs,  out 
of  the  rents  received  by  the  incumbrancer.  That  case 
is  an  express  authority  in  the  Plaintiff's  favour.  The 
same  doctrine  is  strongly  confirmed  by  the  decbion  of 
Lord  Lyndhurst  in  Lord  Dillon  v.  Plaskett  (c),  where, 

upon 

{d\  Dec.\S2A,  sooalty,  you  must  take  out  a 

{b)  The  brief  was  produced  fieri  facta*.    I  have  consulted 

in  Court.    The  note  was  to  this  Lord  Redesda/e,  and  bis  notion 

effect:  —  *'!  have  always  con-  is,  that  whatever  was  the  old 

sidered  the  elegit  a  mere  form,  practice,  an   elegit  is   not  ne- 

as  you  could   not  execute  it.  cessary,  though  as  to  personal 

Lord  King  said  an  elegit  was  not  estate,  a  fieri  facias  is." 

necessary;  but  if  you   wanted  (c)  2Bligh,259,  N,  S, 
equitable  relief  as  to  the  per- 
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upon  a  bill  by  judgment  creditors,  claiming  to  be  en-  1838. 
titled  to  a  moiety  of  a  rent-charge  issuing  out  of  three 

counties  in  Ireland^  his  Lordship  held  it  was  no  objec-  v, 

tion  to  their  claim  that  they  had  sued  out  only  one  TheDuke of 

elegit.                                                             I  BOftouQHl 

It  is  admitted  that  an  elegit  need  not  be  returned; 
Lord  Dillon  v.  Plaskett  (a) :  and  yet,  if,  in  order  to  give 
him  a  locus  standi,  the  Plaintiff  is  bound  to  shew  that 
he  has  used  the  utmost  diligence  at  law,  there  ought, 
for  the  same  reason,  to  be  a  previous  return  to  the 
writ.  What  would  be  the  use  of  requiring  that  an 
degit  should  have  issued  ?  It  would  only  be  an  idle 
and  expensive  form.  The  very  object  of  the  creditor 
in  coming  here  is  to  obtain  the  same  benefit  against 
the  equitable  estate,  as  the  elegit  would  have  given 
him  at  law.  The  Court,  however,  when  it  once  assumes 
the  jurisdiction  in  these  cases,  does  not  act  merely 
as  auxiliary  to  the  writ;  but  it  takes  upon  itself  to 
administer  justice  to  the  creditor  through  the  medium 
of  its  own  independent  powers.  In  Foster  v.  Blacks 
Mone{b)  and  in  Lewis  v.  Lord  Zouche{c)y  the  right  of  a 
judgment  creditor  to  have  his  debt  paid  out  of  the  debt^ 
or's  equitable  interest  in  lands,  was  not  disputed.  This 
1>ill,  therefore,  does  not  ask  a  moiety  of  the  rents  only ; 
but  it  prays  that  tlie  amount  of  the  Plaintiff's  debt  may 
be  satisfied  out  of  the  debtor's  equitable  estate  in  the 
hands  of  his  trustee. 

Mr.  Jacob,   Mr.  fVray,   and    Mr.  Richards,   for   the 
demurrers. 

One  question  upon  these  demurrers  is,  whether  the 
Plaintiff  has   sufficiently   stated   his    title   in   his   bill. 

Another 

(a)  2  Bligh,  239,  N.  S,  (c)  2  Sim.  388. 

(6)  1  Mt/lne  4-  JCecriy  307. 
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1838.        Another  is,  whether  he  has  taken  a  step,  which,  ac- 

^[7^"^^      cording   to   every  printed   case  where  the  point  has 

V.  been  considered,  has  been  held  to  be  indispensable  in 

Maei!!^  order  to  entitle  him  to  apply  to  this  Court  at  all.  Upon 
BoiouoH.  the  latter,  which  is  the  more  material  question,  the  high 
authority  of  Lord  Redesdale^  in  the  passage  already 
quoted,  is  express  and  decisive.  Probably  there  is 
some  mistake  in  the  note  which  has  been  produced  of 
Lord  EldorCs  judgment  in  Tawnshend  v.  Askex^  pur- 
porting to  give  the  opinion  of  Lord  Redesdale;  and  at  all 
'events,  even  if  correctly  given,  it  can  have  little  weight 
against  the  deliberate  statement  of  the  rule  contained 
in  the  Treatise  on  Pleading.  The  fourth  edition  of  that 
work  (as  appears  from  the  preface)  was  revised  by  the 
author  himself,  and  although  it  was  published  some 
years  subsequently  to  the  date  of  Lord  Eldon^s  order  in 
Totamshend  v.  Askew^  it  states  the  rule  in  the  very  same 
terms  as  the  third  edition  had  done.  The  inference  is 
unavoidable,  either  that  the  manuscript  note  of  Totoiu- 
hend  v.  Askew  is  erroneous,  or  that  Lord  Redesdale^  on 
reconsideration,  saw  reason  to  adhere  to  his  original 
opinion.  In  Tawnshend  v.  Askew  the  contest  was  not 
between  the  creditor  and  the  debtor,  but  between  two 
competing  incumbrancers,  each  claiming  priority:  and 
it  is  a  not  immaterial  circumstance,  that  after  the  bill  in 
that  case  had  been  filed,  and  the  objection  of  the  want 
of  the  elegit  had  been  taken,  the  Plaintiff,  having 
some  misgivings  as  to  the  correctness  of  his  course,  ac- 
tually sued  out  an  elegit.  In  Davidson  v.  Foley  (a)  the 
necessity  for  issuing  the  writ,  as  the  foundation  of  the 
title  to  sue,  is  taken  for  granted.  That  die  rule  has 
always  been  so  understood  and  acted  upon,  is  clear 
from  the  course  which  was  taken  by  the  Plaintiffs  in 
the   several  cases  of  Bennet  v.  Musgrove{b)f  Mowe  v. 

Banf^ 
(a)  2  Bro,  C.  C.  203.  (b)  2  Fet.  sen.  51. 
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Bant  (fl),  Stephens  v.  Olive  (6),  Mountford  v.  Taytor  (c),        1838. 
Lerwis  v.  Zx>rd  Zouche{d\  Cocker  v.  Zord  Egmont.{e) 
In    Curling  v.   Marquis    Townshend  (g)y    which    came 
before  Lord  JSYcton  upon  an  application  for  a  receiver        i^arl-  ^ 
by  a  judgment  creditor  who  had  sued  out  an  elegit^  his      bobouoh. 
IfOrdship  considered  that  the  having  taken  out  exe- 
cution was  a  material  circumstance   in  the  creditor's 
tide.     Even  in  the  case  of  Lord  Dillon  v.  Plaskeltj 
which  has  been  cited  for  the  Plaintiff,  the  House  of 
Lords  recognised  the  necessity  of  there  being  an  elegit^ 
though  under  the  circumstances,  it  was  considered  that 
the  exigency  of  the  rule  had  been  sufficiently  complied 
with  in  that  case. 

Independently,  however,  of  authorities,  there  is  abun- 
dant reason  on  principle  for  requiring  the  rule  to  be 
observed.  Whenever,  as  in  the  present  case,  a  court 
of  equity  is  called  upon  to  assist  the  proceedings  in 
another  court,  and  to  enable  a  party  to  make  effec- 
tual here  a  right  which  he  has  acquired  in  such  other 
court,  he  ought  to  come  forward  with  the  best  possible 
proof  that,  in  the  court  from  which  he  comes,  he  stands 
in  the  situation  of  being  at  once  entitled  to  the  right 
'which  he  claims;  and  such  proof  is  furnished  by  his 
being  in  the  condition  to  sustain  an  elegit.  There  are 
judgments  in  which  the  party  obtaining  them  has  not 
the  right  to  sue  out  immediate  execution; — judgments 
against  assets  quando  acciderinty  judgments  with  stay  of 
execution,  judgments  against  a  party  qud  heir  or  exe- 
cutor, &c. ;  but  the  actually  having  sued  out  the  writ  is 
conclusive  proof  that  the  judgment  is  one  upon  which 
the  party  is  entitled  to  immediate  execution.  Besides, 
the  right  of  the  judgment  creditor  to  the  rents  begins 

to 

{a)  1  Dick.  150.  (e)  6  Sim,  311.;  and  see  Tun* 

(b)  2  Bro,  C,  C.  90.  stall  v.  Trappes^  Lawson*s  Case, 

(c)  6  Ves.  788.  3  Sim.  286. 

(rf)  2  Sim.  388.  (g)  19  Vet.  628.    See  p.  652. 
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to  run  only  from  the  time  when  the  elegit  issues.    That 
fixes  the  moment  from  which  his  right  attaches  as  against 
V.  all  other  persons  claiming  interest  in  the  lands ;  and  his 

Mabl^      right  of  immediate  enjoyment  then  first  accrues. 


BOAOUOH. 


.  It  is  also  observed  by  Sir  Edward  Sugden^  in  his  trea- 
tise on  Vendors  and  Pwchasers{a\  that  by  the  10th 
section  of  the  Statute  [of  Frauds  (6)]  ^^  it  is  enacted  that 
execution  may  be  delivered  upon  any  judgment,  statute, 
or  recognisance  of  all  such  lands,  &c.  as  any  other  per- 
son or  persons  shall  be  seised  or  possessed  of  in  trust 
for  him  against  whom  execution  is  so  sued,  in  the  same 
manner  as  if  he  had  been  seised  of  such  lands,  &c  of 
such  estate  as  they  be  seised  of  in  trust  for  him  at  the 
time  of  the  execution  sued^  and  shall  be  held  discharged 
of  the  incumbrances  of  the  trustee.  Upon  the  constroo 
tion  of  this  statute,  it  hath  been  holden  that  if  a  trustee 
has  conveyed  the  lands  before  execution  sued,  though 
he  was  seised  in  trust  for  the  defendant  at  the  timie  of 
the  judgment,  the  lands  cannot  be  taken  in  executioD.'* 
In  this  view,  therefore,  the  time  when  the  writ  is  sued 
out  comes  to  be  very  material ;  for  it  is  of  the  very 
essence  of  the  act  of  parliament,  as  against  trust  estates, 
that  the  lien  should  be  created  by  the  fact  of  issuing 
execution.  Mr.  Tiddj  in  his  work  on  Practice  (r),  says, 
that  an  elegit  must  be  first  sued  out,  though  it  does  not 
seem  necessary  that  it  should  be  returned.  This  is 
done  in  order  to  constitute  a  lien,  for  no  lien  is  created 
upon  the  land  by  judgment  without  execution.  The 
doctrine  laid  down  in  the  cases  already  cited,  and  also 
in  the  passage  of  Lord  Redesdalcy  which  is  quite  express, 
is  founded  upon  these  principles,  and  is  in  strict  con- 
formity with  them. 

Mr.  Temple^  in  reply. 

The 

{a)  Vol.i.  p.  542.  9th  ed.  (c)  p.  1056.  9th  ed. 

(6)  29  C.  %.  c.  3. 
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The  Lord  Chancellor.  1838. 

This  appeal  haying  been  partly  argued  yesterday,  I       Neate 
liave  had  an  opportunity  of  looking  into  the  authorities    j^^^  jj  .      ^ 
xhat  were  then  referred  to,  and  also  several  others  bear-       Mabl- 
ing  upon  the  same  point ;  and  certainly,  if  it  had  not 
been  for  the  case  reported  in  Dickens,  I  should  not  have 
felt  the  slightest  doubt  upon  the  subject.    Before  finally 
disposing  of  the  appeal,  I  will  have  that  case  examined. 

In  the  first  place,  I  find  Lord  Redesdale  not  only 
laying  it  down  that  it  is  necessary  that  the  judgment 
creditor  suing  in  this  Court  should  have  issued  an 
elegit,  but  expressly  saying,  that  if  that  is  not  done,  it  is 
a  gronnd  of  demurrer.  And  there  was  great  force  in  the 
argument  at  the  bar,  that,  though  his  Lordship's  atten- 
tion had  been  distinctly  called  to  the  point,  yet  when  a 
subsequent  edition  of  his  Treatise  on  Pleading  was  pub- 
lished, and,  as  I  have  always  understood,  under  his 
superintendence,  the  same  passage  was  preserved.  I  also 
find  Lord  Lyndhurst  stating  it  as  a  general  rule,  though 
that  was  not  the  point  on  which  the  decision  of  the 
appeal  before  him  was  to  turn,  that  an  elegit  is  neces- 
sary. For  myself,  I  never  entertained  the  least  doubt 
t>f  it ;  and  certainly,  though  I  have  not  had  particular 
occasion  to  look  into  the  question,  if  I  had  been  asked 
ivhat  the  rule  of  the  Court  was,  I  should  at  once 
lave  answered  that,  when  a  party  comes  here  as  a  judg- 
ment creditor  for  the  purpose  of  having  the  benefit  of 
his  judgment,  he  must  have  sued  out  execution  upon  the 
judgment.  And  in  all  the  authorities  referred  to,  though 
in  some  of  them  the  distinction  appears  to  be  so  far  taken 
that,  in  the  case  oi 2ijieri  facias,  the  creditor  must  go  the 
whole  length  of  having  a  return,  there  is  no  case,  except 
the  solitary  one  in  Dickens,  which  decides  that  the  suing 
oat  of  the  elegit  is  not  necessary  as  a  preliminary  step. 
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With  respect  to  authority,  therefore,  there  can  be  no 
doubt;  for  there  is  not  only  the  authority  of  Lord 
«.  Bedesdalcy  and  that  of  Lord  Lyndhurst^  in  the  House  of 

Marl-        Lords,  but  there  is  also  what  is  stated,  at  the  bar,  to  be 
BOBouoH.      the  uniform  understanding  and  practice  of  the  profes- 
sion. 

The  conclusion  at  which  I  arrive,  however,  as  to 
what  on  principle  ought  to  be  the  rule,  is  derived  from 
a  consideration  of  the  nature  of  the  jurisdiction  whicli 
the  Court  exercises  in  such  cases.  That  jurisdiction  is 
not  for  the  purpose  of  giving  effect  to  a  lien  which  is 
supposed  to  be  created  by  the  judgment.  It  is  true 
that,  for  certain  purposes,  the  Court  recognises  a  title 
by  the  judgment,  —  as  for  the  purpose  of  redeeming,  or, 
after  the  death  of  the  debtor,  of  having  his  assets  admi- 
nistered ;  —  but  the  jurisdiction  there  is  grounded  simply 
upon  this,  that  inasmuch  as  the  Court  finds  the  creditor 
in  a  condition  to  acquire  a  power  over  the  estate,  by  suing 
out  the  writ,  it  does  what  it  does  in  all  similar  cases ; 
it  gives  to  the  party  the  right  to  come  in  and  redeem 
other  incumbrancers  upon  the  property.  So  again^  after 
the  debtor  is  dead,  if,  under  any  circumstances,  the  estate 
is  to  be  sold,  the  Court  pays  off  the  judgment  creditor^ 
because  it  cannot  otherwise  make  a  title  to  the  estate ; 
and  the  Court  never  sells  the  interest  of  a  debtor  sub- 
ject to  an  elegit  creditor.  That  was  very  much  dis- 
cussed in  the  case  of  Tunstall  v.  Trappes.  {a)  But  there 
was  there  a  necessity  for  a  sale;  and  the  question  was 
not  as  to  the  right  of  the  judgment  creditor  against  his 
debtor,  he  being  willing;  but  where,  from  other  cir- 
cumstances, a  sale  having  become  indispensable,  it  was 
necessary  to  clear  the  estate  from  the  claims  of  parties 
who  had  charges  upon  it. 

It 

(a)  5  Sim.  286. 
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It  is,  therefore,  not  correct  to  say  that,  according  to        18S8. 
the  usual  acceptation  of  the  term,  the  creditor  obtains  a     ^"^T^^^^""^ 
lien  by  yirtue  of  his  judgment     If  he  had  an  equitable  v. 

lien,  he  would  have  a  right  to  come  here  to  have  the  '^*'^^J^  ^^ 
estate  sold ;  but  he  has  no  such  right.  What  gives  a  bobough. 
judgment  creditor  a  right  against  the  estate  is  only  the 
act  of  parliament  {a) ;  for  independently  of  that,  he  has 
none?  The  act  of  parliament  gives  him,  if  he  pleases, 
an  option  by  the  writ  of  elegit  —  the  very  name  im- 
plying that  it  is  an  option  —  which,  if  he  exercises,  he 
is  entitled  to  have  a  writ  directed  to  the  sheriff  to  put 
him  in  possession  of  a  moiety  of  the  lands.  The  effect 
of  the  proceeding  under  the  writ  is  to  give  to  the  cre- 
ditor a  legal  title,  which,  if  no  impediment  prevent  him, 
he  may  enforce  at  law  by  ejectment.  If  there  be  a 
legal  impediment,  he  then  comes  into  this  Court,  not  to 
obtain  a  greater  benefit  than  the  law,  that  is,  the  act  of 
parliament,  has  given  him,  but  to  have  the  same  benefit, 
by  the  process  of  this  Court,  which  he  would  have  had 
at  law,  if  no  legal  impediment  had  intervened.  How 
then  can  there  be  a  better  right;  or  how  can  the  judg- 
ment, which,  per  scy  gives  the  creditor  no  title  against  the 
land,  be  considered  as  giving  him  a  title  here  ?  Sup- 
pose he  never  sues  out  the  writ,  and  never,  therefore, 
exercises  his  option,  is  this  Court  to  give  him  the  be- 
nefit of  a  lien  to  which  he  has  never  chosen  to  assert  his 
right  ?  The  reasoning  would  seem  very  strong,  that  as 
this  Court  is  lending  its  aid  to  the  legal  right  (and  Lord 
Bedesdale  expressly  puts  it  under  that  head,  namely,  the 
right  to  recover  in  ejectment),  the  party  must  have  pre- 
viously armed  himself  with  that  which  constitutes  his 
l^al  right ;  and  that  which  constitutes  the  legal  right  is 
the  writ.  This  Court,  in  fact,  is  doing  neither  more  nor 
less  than  giving  him  what  the  act  of  parliament  and  an 

ejectment 
(a)  13  E(L  1.  c.  18. 
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1838.       ejectment  would^  under  other  circumstances,  have  given 
^""^T"^^^     him  at  law. 

o. 
The  Duke  of       'pjjg  circumstance  of  the  question  not  having  been 

BOBouoH.      always  raised,  may,  in  part,  account  for  the  obscurity 

to  be  found  in  some  of  the  cases  where  the  subject  has 

been  discussed;  but  when  we  consider  the  nature  of 

the  jurisdiction  which  is  exercised  by  the  Court  in  suits 

by  judgment  creditors,  the  obscurity  vanishes.  The  sole 

reason  for  coming  into  this  Court  being  founded  on  a 

right  which  the  writ  of  elegit  confers,  the  creditor  cannot 

come,  without  having  obtained  that  right.     I  am  un* 

willing,  however,  finally  to  dispose  of  the  question  until 

I  have  ascertained  the  circumstances  of  the  case  re- 

ported  by  Mr.  Dickens^  for  I  should  wish  to  know 

whether  I  am  or  am  not  acting  against  the  authority  of 

a  decision  of  Lord  Bathurst, 


Jan.  so.  TTie  LoRD  Chancellor. 

I  have  already  stated  the  principles  which  ought,  in 
my  opinion,  to  regulate  the  judgment  in  this  case.  The 
question  was,  whether,  upon  a  bill  by  a  judgment  cre- 
ditor, seeking  the  aid  of  this  Court  against  his  debtor's 
land,  it  was,  or  was  not,  necessary  to  allege  on  the  face 
of  the  bill  that  the  creditor  had  sued  out  an  elegit^  all 
principle  and  all  authority  (with  the  exception  of  a  single 
case)  appearing  to  shew  that  it  was  necessary,  inasmuch 
as  the  Plaintiff's  title  depended  upon  it« 

The  one  case  of  alleged  exception  came  before  Lord 
Eldouy  upon  an  application  for  a  receiver.  It  was  alleged, 
that  a  suggestion  having  been  made  on  that  occasion, 
that  the  judgment  creditor  ought  to  have  sued  out  the 
writ,  his  Lordship  said  he  would  consult,  and  accordingly 

did 
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did  consult,  Lord  Bedesdale ;  and  subsequently  stated, 
as  the  result  of  the  conference,  that  although  such  had 
formerly  been  the  rule,  it  was  now  considered  a  mere 
form.  That  statement  comes  to  me  in  a  shape  which 
would  not  justify  me  in  paying  very  great  attention  to 
it— 'in  the  shape  of  a  note  made  by  counsel  on  the  back 
of  his  brief,  at  the  hearing  of  the  cause :  while  in  op- 
position to  it,  and  from  the  very  same  note  it  appears 
that  the  Plaintiff  in  the  cause,  distrusting  the  propriety 
of  his  course,  had  actually  sued  out  the  writ  before  the 
hearing;  a  proceeding  not  very  consistent  or  recon- 
cilable with  the  opinbn  ascribed  to  Lord  Eldon. 


1838. 


Neate 

V, 

The  Duke  of 
Marl- 

BOBODGU. 


On  the  other  hand,  looking  to  Lord  Redesdal^s  au- 
thority, I  find  in  a  subsequent  edition  of  his  Treatise  on 
I^leading  (which  was  published  under  his  Lordship's 
sanction),  not  only  the  very  same  statement  as  was  con- 
tained in  the  previous  edition  upon  this  point,  but  also 
^  reference  to  a  case,  to  be  presently  adverted  to,  of 
^^HanrUngham  v.  Lord  Bolingbrolce^  which,  after  the  pro- 
^^xisition,  that  it  is  necessary  to  allege  that  the  writ  has 
4)een  sued  out,  is  cited  for  the  purpose  of  shewing  that 
:3it  is  not  necessary  to   allege   the  return.     I  cannot, 
"i^erefbre,  believe  that  Lord  Redesdale^  if  he  ever  was 
^consulted  by  Lord  Eldon  on  the  point,  could  have  given 
lis  opinion  that  the  elegit  was  not  necessary. 


Another  case  was  also  referred  to  in  support  of  the 
9ame  doctrine,  the  case  of  Manningham  v.  Lord  Boling^ 
broke,  (a)  As  reported  in  Dickens^  it  is  stated  to  be  a 
case  in  which  a  bill  having  been  filed  by  a  judgment 
creditor  before  he  had  sued  out  the  writ,  a  demurrer  was 
put  in  upon  that  ground,  and  was  overruled  by  Lord 
BatAurstf  thereby  in  effect  deciding  that  the  suit  should 

proceed 

(a)  2  Dick.  533. 
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1838.        proceed  notwithstanding  the  defect.     If  that  had  really 
been  the  decision  of  Lord  Bathurst^  having  now  stood 
o.  for  upwards  of  sixty  years,  it  would  be  entitled  to  the 

The  Duke  of  greatest  possible  weight.  I  had  so  little  faith,  however, 
BORouoH.  in  the  report,  that  I  desired  the  Registrar  to  search 
the  records  of  the  Court  for  the  case,  and  I  have  now 
been  furnished  with  an  extract  from  the  demurrer.  The 
demurrer  was  filed  on  the  8th  of  April  1777,  and  was 
as  follows :  — 

*^  For  cause  of  demurrer  sheweth  that  in  and  by  the 
said  complainant's  bill,  it  appears  by  the  said  com- 
plainant's own  shewing,  that  although  the  said  com- 
plainant caused  writs  of  Jieri  fadas^  directed  to  the 
sheriff  of  the  county  of  Middlesex^  to  be  issued  on  the 
judgment  in  the  bill  mentioned,  against  the  goods  and 
chattels  of  this  Defendant,  it  is  not  stated  in  the  said 
bill,  that  the  said  sheriff  returned  nuUa  bona  to  the  said 
writs,  or  either  of  them,  and  that  the  said  complainant 
could  not  have  had  satisfaction  out  of  this  Defendant's 
personal  estate :  And  this  Defendant,  for  cause  of  de- 
murrer, further  sheweth,  that  although  the  said  complain- 
ant hath,  in  and  by  his  said  bill,  set  forth  that  he  caused 
writs  of  elegit,  directed  to  the  sheriffs  of  the  counties  of 
WiUs,  Kent,  and  Berks,  respectively,  to  be  issued  upon 
the  said  respective  judgments  against  this  Defendant, 
in  order  to  extend  his  lands,  tenements,  and  heredita- 
ments in  the  said  counties,  for  payment  of  the  debts  in 
the  said  bill  mentioned,  it  is  not  stated  in  and  by 
the  said  bill,  that  the  said  sheriff  made  any  return  to 
the  said  writs  of  elegit,  finding  that  this  Defendant  was 
seised  of  the  said  lands,  tenements,  and  hereditaments, 
any  or  either  of  them,  to  entitle  the  said  complainant  to 
extend  the  same;  nor  is  it  stated,  by  the  said  com^- 
plainant's  bill,  that  this  Defendant  has  no  other  lands 

whereof 
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whereof  the  said  complainant  might  extend  the  moiety        1888. 
for  satisfaction  of  the  said  debts  :    Wherefore,"  &c. 


Neate 

V. 

Another  case  was  referred  to  from  the  note  in  Mr.       Mahl^  ^ 

Baithbj^s  edition  of  Vernon^  I  mean  Leith  v.  Pope^  which      bohodgh. 

is  likewise  briefly  mentioned  in  Dickens^  {a)      There, 

howeTer,  as  appears  from  an  inspection  of  the  demurrer, 

with  an  extract  of  which  the  Registrar  has  supplied  me, 

the  point  with  respect  to  the  suing  out  of  the  elegit  did 

not  arise  at  all.    The  demurrer  in  the  case  of  Mannings 

ham  ▼.  Lord  Bolingbroke  did,  indeed,  refer  to  it ;  for  it 

insisted  that  the  writ  had  not  been  returned,  as  a  ground 

of  demurrer,  the  bill  stating  that  the  writ  had  issued.  The 

proposition,  therefore,  raised  by  that  demurrer,  assumed 

what  has  always  belen  considered  as  the  rule  of  this  Court, 

that  the  bill  must  first  allege  the  issuing  of  the  writ, 

and  the  case   must  be  classed  with   the  others,  which 

shew  that  such  a  step  has  been  considered  ilecessary. 

[t  is  obvious  also  that  Lord  Redesdalcj  from  the  mode 

which   he  cites  it  as  an  authority,  must  have  had 

correct  information  as  to  what  was  the  real   effect  of 

Mie  decision,  viz.  that  it  is  necessary  to  allege  that  the 

it  has  been   sued   out,   but   not,   that   it  has   been 

etumed. 

I  have   therefore   no   hesitation    in   saying,   that   I 
"Dtirely  concur   in    the   Vice-Chancellor's   judgment, 
e  appeal  must  be  dismissed,  and  I  cannot  give  the 
*laintiff  leave  to  amend,  [b) 

(a)  8  Dich,  575.  lishing  arrest  on  mesne  process, 
(6)  The  rigbti  and  remedies  l  &  2  Vicf,  c.iiO,  See  especially 
f  judgment  creditors  have  been  the  llth,  isth,  15th,  14tli,  l5tb, 
ef7  materially  altered  and  ex-  16th,  17th,  18th,  and  19th  sec- 
bended  by  the  late  act  for  abo-  tions  of  that  act. 
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jtine  5.  TAYLOR  V.  SALMON. 

A  document  riiHE  Defendant  Salmon^  by  his  answer,  admitted  the 

mitted  by  a  possession  of  certain  documents,  stated  in  a  schedule. 

Defendant's  ^hich  comprised,  among  other  papers,  a  letter  dated  the 

in  his  pos-        day  of ,  and  signed  **  Dunally**     The  usual 

wasTncluded  order  for  leaving  the  documents  with  the  Defendant's 

in  a  schedule  clerk-in- Court  was  made.      To  prove  that  this  letter 

was  left  with  '  had  passed  between  Lord  Dunally  and  the  Defendant, 

his  Clerk-in-     ^^  Plaintiff,  at  the  hearing:  of  the  cause,  exhibited  the 

Court  under  ° 

the  usual         order  for  production,  and  proved,  by  the  evidence  of  a 

Safntiffthen^  witness,  that  the  letter  was  produced  out  of  the  custody 
proved  it  in      of  the  Defendant's  Clerk-in-Court^  and  further  proved 

pro^dthat  it   ^^  ^^  "^  ^"  ^^  handwriting  of  Lord  Dunaily. 
same  out  of 

the  Defend-  27id^  Solid  tor- General    objected    that    the    Plaintiff 

ant's  CieA-in-  could  not  read  the  letter,  without  first  reading  that  part 
that  the  cir-  '  of  the  answer  which  admitted  it  to  be  in  the  Defendant's 
cumstances  possession,  because  it  might  appeal*  that  the  answer 
the  Pluintifi'  contained  statements  which  qualified  the  effect  of  the 
^Tofthe'      letter,    or   even  shewed  that  the  paper  purporting  to 

answer  which    be  a  letter,  was  not  really  a  letter. 

admitted  the 

document  to 

be  in  the  De-        Mr.  Wigram^  contra^  said  that  the  order  for  produc- 

session.  tion  traced  the  letter  from  the  possession  of  the  De- 

fendant to  the  hands  of  his  Clerk-in-Court ;  and  that 
this,  with  the  deposition  shewing  that  it  came  from  his 
Clerk-in-Court,  and  the  proof  of  the  handwriting,  was 
evidence  of  the  letter  having  passed,  independently  of 
any  statement  in  the  answer. 

The 
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7Xe  Lord  Chancellor.  1838. 

If  the  Plaintiff  had  called   the  Defendant's  Clerk-       Taylor 
in*Court  to  prove   that   he   had  received   the    letter       Saijiok, 
from  the  Defendant,  coupled  with  the  other  evidence 
given,  it  would  clearly  be  enough.     The  evidence  of- 
fered amounts,  in  fact,  to  this.     The  letter  is  admissible 
without  reading  the  answer. 


MADDEFORD  v.  AUSTWICK.  j^^  27, 28. 

Tb  Y  an  order  of  the  Vice-Chancellor,  dated  the  2d  of  The  Court 
•*^  3foy  1838,  and  made  upon  the  petition  of  the  thority  under 
Plaintiff's,  executors,  the  Master  was  directed  to  tax  the  the  2  0. 2. 
bills  of  costs  of  Richard  Woodhouse  deceased,  and  of  the  qq  ^^^^ 

firm  of  Richard  Woodhouse  and  Thomas  Eure  Weston^  of  ag^""*'  jl'e 

personal  re* 
the  firm  of  Richard  Woodhouse  and  George  Woodhousej  presentatives 

and  of  George  Woodhouse,  delivered  to  the  Plaintiff;  ^^,?^£^^^^^ 
and,  except  as  to  the  said  Richard  Woodhouse,  if  it  should  the  solicitor's 
appear  that  the  said  bills,  or  any  of  them,  were  overpaid,  ghJi  be  toxed . 
tlien  it  was  ordered  that  Francis  Valentine  Woodhouse, 
a.iid  the  said  George  Woodhouse,  as  the  executors  of  the 
s^d  Richard   Woodhouse,  and  the   said   Thomas  Eyre 
WVedonj  and  the  said  George  Woodhouse,  for  himself,  and 
^12  the  surviving  partner  of  the  said  late  firm  of  Richard 
^Voodhouse  and  George  Woodhouse,  respectively,  should 
ipay  and  refund  to  the  petitioners  what  should  appear  to 
Lve  been  so  overpaid. 

The  executors  of  Richard  Woodhouse  appealed  against 
order. 


Richard  Woodhouse,  it   appeared,  had   been  an  at* 
tomey  and  solicitor,  who  was  for  many  years  employed 

by 
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Maddeforo 
austwxck. 


by  the  Plaintiff,  in  that  capacity,  in  the  conduct  of  Ui 
affairs.     Five  of  the  bills  of  costs  comprised  m  di^ 
Vice-Chancellor's  order  were  for  professional  bndneii 
done,  on  the  Plaintiff's  behalf,  by  Richard  Woodkm^ 
alone;  and  those  bills  were,  in  the  years  1823,  ISS^i 
1825, 1826,  and  1 828,  respectively,  delivered  by  Bidutri 
Woodkouse  to  the  Plaintiff,  by  whom  they  were  all  pti4 
to  the  amount,  in  the  whole,  of  1299/.  Ss.  6d»    Sub* 
sequently  to  the  delivery  and  payment  of  those  Ullsi 
Richard  Woodhouse  entered  into  partnership  with 
Eyre  Weston^  and  after  his  [WestotCs)  retirement^ 
George  Woodhouse.     The  Plaintiff  continued  to  empkay 
the  successive  firms  in  the  conduct  of  his  profesriminl 
business  until  the  death  of  RicJiard  Woodhouse^  whiofc 
happened  in  the   month  of  August  1834.     After  th«t 
period  he  for  some  time  employed  George  fVoodhmat  ms 
his  attorney  and  solicitor ;   and  the  remaining  Inlk   el 
costs,  referred  to  in  the  order,  were  bills  of  costs  iDCurred 
by  the  Plaintiff  in  respect  of  such  business,  during  tbe 
continuance  of  the  successive  partnerships,  and  after  tbe 
death  of  Richard  Woodhouse. 

Mr.  Wigram  and  Mr.  Wright^  for  the  appeal. 

The  order,  in  so  far  as  it  directs  a  taxation  ag^***^ 
the  executors  of  Richard   Woodhouse^  caimot  be  ^^r 
ported.    The  bills  of  costs  for  business  done  by  BiA^^ 
Woodhouse,  when  he  carried  on  the  business  ofas^**^ 
citor  by  himself,  have  all  been  settled,  and  no  suC** 
grossly   erroneous   or   improper   charges   in   them   f^ 
amount  to   evidence   of  fraud   are  shewn  or  alleged* 
Uppn  the  principle  adopted  by  your  Lordship  in  Hoh 
lock   V.   Smith  (a),  therefore,  no  sufficient  ground  has 
been  laid  for  taxing  them  now.     There  is  also  another 
objection  which  is  fatal.     The  order  directs  a  taxation 
against  the  executors  of  Richard  Woodhouse.     The  sta- 
tute 

(ft)  2  Mi/lne  tj-  Craig,  495. 
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tute  (a)  under  which  orders  are  made  upon  petition  for 
the  taxation  of  bills  of  costs,  gives  no  authority  to  the 
Court  to  direct  the  bills  of  costs  of  a  deceased  attorney 
or  solicitor  to  be  taxed.    It  would  be  singular,  indeed,  if 
it  did;* for  the  effect  of  such  an  order,  wherever  the 
the  attorney  or  solicitor  had  been  over-paid  (when  his 
estate  would  of  course  have  to  refund),  would  be  to 
give  to  the  party  obtaining  the  taxation  an  immediate 
and  summary  remedy  against  his  debtor's  estate  to  the 
prejudice  of  other,  and  it  might  be,  preferable  creditors. 
Against  an  order  for  payment  of  the  balance  found  due 
upon  taxation,  the  personal  representatives  of  the  debtor 
would  have  no  defence :  and  yet  there  might  be  other 
claims  of  a   higher  nature,  which,  if  the  assets  were 
duly  administered,  would  exhaust  the  estate,  and  leave 
nothing  to  answer  the  client's  demand.     It  would  be 
absurd  to  suppose  that  this  Court  has  the  power  to 
order  the  taxation,  without  being  able  to  follow  up  that 
order  by  directing  the  balance  found  due  to  be  forthwi^ 
paid.     The  statute  is,  in  terms,  confined  to  attorneys 
and  solicitors ;  and  no  reason  can  be  assigned  why  it 
should  be  extended  by  implication    to  their  personal 
representatives.     On  the  contrary,  it  has  been  repeat- 
edly decided  that  the  executors  or  administrators  of  an 
attorney  or  solicitor  are  not  within  the  penal  provision 
in  the  twenty-third  section,  by  which  the  costs  of  the 
taxation  are  to  be  borne  by  the  attorney  or  solicitor,  if 
more  than  one  sixth  of  the  amount  of  the  bill  has  been 
struck  off;   Weston  v.  Pool  (6),  In  re  Cole,  (c)     And  the 
same  rule  has  been  adopted  in  the  case  of  assignees,  and 
for  the  same  reason ;   Willasey  v.  Mashiter  (rf),  Alsop  v. 
Ijord  Oxford,  {e)     If  executors  are  not  within  the  sta- 
tute 


(o)  2  G,  2.  c.  23.  8.  23. 

(&)  2  Stra,  1056. 

\c)  2  Sim.  4-  Stu.  463. 

Vol.  III. 


(rf)  3  Mylne  ^  Keen,  293. 
(<?)  1  Mi/lne  4-  Craig,  26. 


1838. 


Maooefobo 
austwick. 


Ff 
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1 838.        tute  for  one  purpose,  they  cannot  be  within  it  for  any 
^^^^^^^^^     purpose,  the  remedy  thereby  given  against  the  attorney 
V.  or  solicitor  being  strictly  personal,  (a) 

AUSTWICK. 

77/^?  Lord  Chancellor  requested  the  Respondent's 
counsel  to  confine  himself  to  the  second  objection. 

Mr,  Temjde,  in  support  of  the  order. 

Upon  the  argument  of  the  petition  in  the  Court 
below,  his  Honor  considered  that  the  point  now  relied 
upon  was  necessarily  involved  in  your  Lordship's  deci- 
sion in  the  case  of  Wafers  v.  Taylor  (i).  The  petition 
of  Henry  Winchester ^  in  that  case,  was  a  petition  against 
the  executor  of  a  deceased  solicitor,  praying  that  the 
solicitor's  bills  of  costs  might  be  taxed ;  and  your 
Lordship  there  felt  no  difficulty  in  directing  taxation 
of  such  of  the  bills  of  costs  as  had  been  incurred  sub- 
sequently to  the  time  of  a  settlement  of  accounts  between 
the  solicitor  and  the  client,  although  you  refused  it  as 
to  the  others.  In  Red/earn  v.  Sowerby  (c).  Lord  Eldan 
appears  to  have  considered  that  the  summary  jurisdic- 
tion of  the  Court  extends  to  the  representatives  of  a 
solicitor;  and  such  certainly  has  been  the  general 
opinion  of  the  profession,  for  in  none  of  the  numerous 
instances  which  have  occurred  of  petitions  praying  that 
the  bills  of  costs  of  deceased  solicitors  might  be  taxed, 
has  it  ever,  until  the  present  case,  been  suggested  that 
the  Court  had  no  authority  to  grant  the  application. 
Even  the  exception  with  respect  to  the  costs  of  the  tax- 
ation, established  in  favour  of  the  personal  representatives 

of 

(a)  See  Lord  Eidon\  obscrv-  argument  in  Green  v.  Weston^ 

ations  on  tlic  lioth  section  of  p.oSS.  supriL 

the  6  G.  4.  <?.  16.,  in  Wackerhath  {b)  2  Mylne  ij  Craig^  526. 

V.  Powell^  2GL^J.l5l,  and  the  (c)  1  Swan,  84. 
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of  solicitors,  in  tlie  cases  of  Weston  v.  Pool  and  In  re       1838. 
Cole^  proves  that,  for  every  other  purpose,  the  repre-    ^^^^^^^^ 
sentatives  are  considered  to  be  within  the  equity  of  the  v. 

twenty- third  section.  There  is  great  convenience  to  the 
suitors  in  giving  them  the  summary  remedy,  provided 
by  that  section,  against  the  personal  representatives  of 
deceased  solicitors,  instead  of  compelling  them  to  wait 
until  a  demand  has  been  actually  made,  and  the  amount 
tendered,  before  they  can  call  for  a  taxation.  And  if  the 
order  is  guarded,  as  his  Honor  has  here  guarded  it, 
(for  there  is  a  special  exception  in  it  as  to  Richard 
^^oodJiouse,)  so  as  to  prevent  the  danger  of  sanctioning  a 
devastavit  on  the  part  of  the  executors,  in  case  a  balance 
should  be  found  against  the  estate  of  the  deceased 
solicitor,  no  possible  injury  can  be  done. 

7^^  Lord  Chancellor. 

^hat  is  the  use  of  a  jurisdiction  to  tax,  as  against 

^^  representatives  of  a  solicitor,  if  there  is  no  power 

^   compel  payment?      Such  a  jurisdiction  would  be 

P^^fectly  nugatory,  because,  if  the  client  comes  in  as  a 

^^^^itor,  he  must  institute  a  suit  for  that  purpose,  and  the 

Court  will  not  let  him  recover  without  having  the  state 

^^  the  assets  ascertained,  as  well  as  having  the  claim 

investigated.    Sir  John  Leach  has  expressly  decided,  that 

the  penal  provision  in  the  twenty-third  section  of  the 

act  does  not  apply  in  the  case  of  the  executor  or  ad- 

HJinistrator,  or  the  assignees  of  a  solicitor.     Besides,  I 

Jo  not  see  how  it  is  possible  to  work  out  the  summary 

remedy,  given  by  this  order,  in  such  a  manner  as  to  be 

consistent  with  the  rights  of  other  creditors. 

The  question  is  a  very  important  one,  and  it  seems 
singular  that  it  should  not  have  been  raised  before.  It 
viras  not  necessary  to  consider  it,  and  in  fact  it  was  not 

F  f  2  raised, 
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raised,  in  Waters  v.  Taylor^  the  party  who  there  appealed 
asking  relief  upon  that  point.  The  order  complained 
of  must  be  discharged. 


Jan,       . 
Nov»  7. 

Practical  dif- 
ficulties in 
working  out 
a  decree  di- 
recting an 
account  of  the 
profits  made  by 
the  piratical 
use  of  an  in- 
vention to 
which  the 
PiaintifThad 
an  exclusive 
right. 


CROSLEY  V.  The  DERBY  Gas-Light  Company. 

nnHE  bill  in  this  cause,  after  stating  the  Plaintiff's 
^      title   to   a   patent  for   making   gas-meters,   and 
alleging   that   the   Defendants    had   made   gas-meters, 
which  were  infringements  on  the  patent,  and  had  used 
them  in  carrying  on  their  works,  or  had  sold  and  dis- 
posed of  them  for  profit,  prayed  that  the  Defendants  « 
might  account  for  all  such  meters  so  sold  and  disposed  Jk 
of,  or  used,  and   for   the   full  value  thereof,  or  other-a 
profit  of  the  sales,  or  other  disposition  or  use  thereof.^ 
By  the  decree,  an  account  was  directed  of  what  profitdT 
had  been  received,  and  what  benefit  derived  from  thff=a 
use  of  such  gas-meters  as  were  made  and  manufacturedEJ: 
during  the  existence  of  the  letters  patent,  from  six  year^  * 
previous  to  filing  the  bill  and  down  to  the  date  of  th^ 
decree,  and  it  was  ordered  that  the  Defendants  should:^ 
pay  to  the  Plaintiff  what  should  be  found  due  upoi 
taking  such  account. 


The  Master,  by  his  report,  "found  and  certified  thj 
a  benefit  had  been  obtained  by  the  Defendants,  by  th  mt'. 
use  of  meters,  in  saving  gas,  equal  to  25.  Qd.  for  ever*:* 
1000  cubic  feet  of  gas,  equivalent  to  profit,  and  tbercbd^ 
enabling  the  company  to  sell  at  105.,  and  that  25  p^^ 
cent   had   been  saved   by  the  use  of  meters ;    and 
appeared   by   the   books    of  the  company,    that 

Defendant 
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S^ndants,  by  hand  bills  printed  and  delivered  to 
omers  in  July  1821,  determined  that  meters  should 
furnished  free  of  expense,  and  that  the  company 
to  be  able  to  furnish  gas  permanently  to  those 
used  meters  at  7^.  ^d.  per  1000  cubic  feet:  And 
1  so  appeared  that  the  company,  on  the  8th  of  May 
2,  made  an  order  that  all  persons  having  more  than 
light,  or  having  but  one  light  which  was  not  publicly 
i:>o$ed,  should  give  notice  of  their  intention  to  receive 
-meter  ten  days  before  Midsummer  day  then  next, 
in  case  of  their  omitting  to  give  such  notice,  the  pipe 
^communication  would  be  cut  off:  And  upon  the  whole 
K^sideration  of  the  several  states  of  facts,  and  the  evi- 
x^ce  so  laid  before  him,  the  Master  allowed  and  found 
the  benefit,  including  profit  received,  derived  by 
Defendants  from  the  use  of  such  gas-meters  as  were 
and  manufactured  during  the  existence  of  the 
^^crs  patent,  from  six  years  previous  to  filing  the 
^intiff 's  bill,  down  to  the  date  of  the  decree,  amounted 
t:he  mm  of  6000/." 
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o  this  report  the  Defendants  took  several  excep- 
which  came  on  for  argument  before  the  Master  of 
i    Rolls  on  the  6th  of  May  1837,  when  his  Lordship 
c3e  an  order  referring  it  back  to  the  Master  to  review 
report;  with  a  direction  that  he  should  state  to  the 
iKjrt  the  grounds  upon  which  he  came  to  the  conclusion 
*^  ich  he  might  arrive  at. 


-fhe  Plaintiff  appealed  against  that  ofdcr. 


^^fn  Wigram^  Mr.  Cooper,  and   Mr.  Bethell,  in  sup- 
t  of  the  appeal. 


*^he  Solicitor  General,  Mr.  Rotch,  and   Mr.  Bacon^ 
trd, 

F  f  3  The 
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The  material  questions  which  were  raised  by  the  ex- 
ceptions, and  the  principal  arguments  on  both  sides,  are 
stated  and  considered  in  the  judgment. 


77ie  Lord  Chancellor,  after  briefly  stating  the 
objects  of  the  bill  and  the  substance  of  the  decree,  gave 
judgment  as  follows:  — 

This  decree  was  pronounced  by  the  Vice-Chancellor 
in  March  1834,  and  was,  upon  appeal,  affirmed  by  Lord 
Brougham  {a) ;  and  the  only  duty  of  the  Court,  upon  . 
the  exceptions  to  the  Master's  report,  now  before  me^ 
upon  appeal  from  the  order  of  the  Master  of  the  Rolls,^ 
is  to  put  a  construction  upon  the  decree,  and  decider 
whether  the  Master  has  properly  taken  the  account  i 
referred  to  him  by  the  decree. 

The  Master  of  the  Roils  appears  to  have  stated  thn  m- 
he  was  unable  to  ascertain  the  grounds  upon  wHich  th»  m 
Master  had  reported  the  sum  of  6000/.  as  the  result 
the  account;  and  referred  it  back  to  the  Master  to 
view  his  report,  and  to  state  the  grounds  upon  which  h«r. 
came  to  the  conclusion  he  might  arrive  at  —  not  to  statS^ 
the  grounds  of  the  report  already  made.  There  is  no*^ 
therefore,  the  difficulty  urged  at  the  bar  in  support  m^ 
the  appeal,  that,  as  the  reference  cannot  be  made  to  tl^M 
same  Master,  some  variation  in  the  order  of  the  Mast»  ^ 
of  the  Rolls  was,  at  all  events,  necessary. 


If  the  Master  of  tha  Rolls  is  to  be  taken. to  nn 

that  he  did  not  understand  how  the  evidence  stat^  ^ 

in  the  report  could  have  led  the  Master  to  the  co^^ 

clusi^- 

(a)  The  judgment  of  Lord  Brougham  upon  the  appeal    is      - — '• 
ported  in  4  Mytne  ij*  Keetiy  72. 
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sion  to  which  he  came,  I  entirely  concur  in  that 
xiion;  but  it  appears  to  me  that  the  grounds  upon 
ch  the  Master  proceeded  do  appear  upon  the  re- 
t,  and  that  they  do  not  support  the  conclusion.  He 
es  that  he  found  from  the  evidence  that  benefit, 
ivalent  to  profit,  and  equal  to  2s,  6d,  upon  every 
c:30  cubic  feet,  had  been  obtained  by  the  use  of  the 
^  Cers,  and  that  25  per  cent,  had  been  saved  by  the 
of  the  meters.  He  then  states  the  particular 
unds  of  this  conclusion,  which  are,  hand-bills  circu* 
d  by  the  company  in  1821,  intimating  the  company's 
ntion  of  furnishing  meters  free  of  expense,  and  that 
^  company  hoped  to  be  able  to  furnish  gas  perma- 
K^tly  to  those  who  used  meters,  at  75.  6d.  per  1000 
^^tiic  feet,  the  price  to  those  who  did  not  use  meters 
img  105.,  —  also  an  order  of  1822,  by  which  certain 
Y^sons  were  not  to  be  served  with  gas  unless  they 
ed  meters ;  and  he  then  reports  6000/.  to  be  the  re- 
^^•-*l't  of  the  account,  a  sum  which  appears  to  have  been 
I^i^'c^duoed  by  calculating  25.  6d.  upon  each  1000  cubic 
*^^CiC  of  gas  supplied,  rejecting,  however,  some  hundreds 
^^*  pounds,  which,  if  the  principle  were  correct,  ought  to 
n^^^o  been  added  to  the  6000/. 


1888. 
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[t  is  obvious  that  a  suggestion,  never  acted  upon, 

t  the  company  might  at  some  future  time  supply  gas 

^hose  who  used  meters,  at  25.  6d*  per  1000  cubic  feet 

s  than  to  those  who  did  not,  can  be  no  ground  for 

1  mating  the  profit  actually  derived  from  the  use  of 

in.   But  there  was  another  statement  of  the  company 

evidence  which  was  much  relied  upon ;  namely,  that 

more  than  three  fifths  of  the  gas  made  was  paid  for* 

is  was  a  vague  statement,  not  to  be  relied  upon  in 

^^uting  a  decree  directing  an  account  of  profit  to  be 

en* 
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The   grounds,    however,    upon    which    the   Mci^^^r 
proceeded,  and  upon  which  it  was  attempted  to   sup- 
port  his   report   were   these:  —  the  company  chci.rge 
105.  per  1000  cubic  feet;  the  quantity  supplied  is     oal- 
culated  by  the  ascertained  consumption  of  a  ceirtaiD 
number  of  burners  in  a  given  time ;  and  if  the  buK*ners 
were  always  in  a  proper  state,  and  the  time  were  rsever 
exceeded,  all  the  gas  supplied  would  be  paid  for.        IBui 
that  is  not  the  case ;  frauds  are  practised  by  altering  the 
burners,  and  exceeding  the  stipulated  time,  so  that:    it  is 
found  that,  instead  of  1000  cubic  feet  being  consixined 
in  the  given  time,  a  much  larger  consumption    t^^kes 
place,  equal  to  one  fourth  more;  that  is,    1250   crubic 
feet  are  consumed  instead  of  1000;  but  as  the  company 
charge  105.  per  1000  feet,  that  is  2s.  6d.  for  every   250 
cubic  feet,  the  loss  of  the  *250,  that  is,  of  the  difference 
between  the  1250  and  the  1000,  is  worth  2s.  6(L;  and  as 
by  the  use  of  the  meter  these  frauds  are  prevented  9    ^® 
company  save  250  cubic  feet  upon  every  1000  cubio  feet, 
which  is  equivalent  to  2s.  6d.  for  every  1000  cubio  feet 

Now,  assuming  these  figures  to  be  correct — and  if  ^ 
principle  followed  be  not  just,  there  is  no  necessity 
inquiring  whether  they  are  so  or  not — the  calculate 
proceeds  upon  the  supposition  that  2s.  6d.  is  the  vaf 
to  the  company  of  250  cubic  feet  of  gas ;  whereas 
appears  that  the  company  have   been   supplying,  n 
,1000  cubic  feet,  as  calculated,  but  1250  cubic  feetfo: 
IO5. :  —  nay  much  more,  for  it  is  admitted  that  10  per 
cent  is  lost  under  either  system  before  the  gas  comes 
to  the  consumer's  premises,  so  that  1375  must  be  made 
for    every    1000    paid    for;    and  if  their    proposal  of 
charging  75.  6d.  only  be  used  as  evidence  against  them, 
it  would  shew  the  value  of  the   1000,  or  ratber  1100 
cubic  feet  to  be  75.  6r/.,  and  not  105. 
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"TThe  whole  principle  of  the  calculation   appears  to 
to  be  founded  in  error.     The  supposed  profit  is  in 
t,  a  protection  against  a  loss.     The  sum  charged  for 
quantity  of  gas  supplied,  must  not  only  cover  all 
expenses   of   the   establishment,   machinery,   ma- 
als,  labour,    and   interest  of  capital,  but  also   the 
fit  of  the  company.     The  actual   loss  sustained  in 
iing  250  cubic  feet  over  and  above  the  1000,  can- 
t,  however,  be  measured  by  a  proportional  part  of  these 
t^^ges  and  outgoings.    By  far  the  greater  part  of  these 
'^'ould  be  the  same  though  1000  only  were  produced. 
r  printing  1 000  copies  of  a  newspaper,  the  expense, 
the  proprietor,  of  printing  250  more  will  very  little 
^^ceed   the  value  of  the  paper  and  labour  employed, 
^'^ci  if  we  suppose  some  defect  in  the  machinery  for  print- 
*^g'^     in  consequence  of  which  250  copies  out  of  every 
125Q  are  rendered  unfit  for  use,  would  not  the  loss  con- 
^*st    in  the  paper  and  other  materials,  and  the  labour 
^■^I^loyed  in  printing  the  250  useless  copies  ?  —  would  it 
^^  Reasonable  to  calculate  the  loss  at  one  fourth  part  of 
^ne      price  for  which  the  1000  good  copies  were  sold? 
^y    ^he  same  rule,  if  the  company  were  repaid  the  value 
^'     tlie  materials  actually  consumed  in  producing  the 
^^^itional  250  cubic  feet,  and  of  the  additional  labour 
P^^^J^  for,  with  a  due  allowance  for  the  additional  wear  of 
^        machinery  employed,  their  loss  would    be  repaid 
^    ^\iem.     The  Master,  by  the  course  he  has  adopted, 
^'^      not  only  charged  upon  these  250  cubic  feet  a  pro- 
ion  of  all  the  ^ost  and  expense  of  the  establishment, 
inery,  and  interest  of  capital,  but  of  the  profit  of 
company.     It  is  clear  that  the  company  have  not  in 
^^^Ving  the  additional  250  cubic  feet  sustained  this  loss. 
^^e  amount,  therefore,  would  be  the  measure  of  the 
V^rofit  or  benefit  derived  from  the  use  of  the  meters, 
^he  Master  has  not  even   carried  out  his  own  prin- 
ciple,  for   he    has    not  allowed   for   the   cost  of  the 

meters. 
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meters,  or  for  any  expenses  by  which  the  saving  he 
been  efTected. 

■ 

That  the  Master  has  not  adopted  a  correct  mode  c 
estimating  the  profits  derived  from  the  use  of  the  metei 
seems  to  me  quite  clear.  It  is  therefore  impossible  t 
confirm  his  report :  but  it  is  also,  I  think,  impossible  t 
allow  the  exceptions,  all  of  which  assert  the  propositio 
that  no  benefit  or  profit  has  arisen  from  the  use  of  th 
meters,  within  the  meaning  of  the  decree.  Of  this  I  fel 
no  difficulty  at  the  hearing  of  this  appeal;  but- 1  felt  th 
same  anxiety  which  the  Master  of  the  Rolls  has  ex 
pressed,  to  make,  if  possible,  such  a  declaration  of  th 
opinion  of  the  Court  upon  the  construction  of  th< 
decree,  as  might  guard  the  parties  against  the  chanc 
of  a  second  failure  before  the  Master.  Upon  carefulh 
considering  all  the  circumstances  of  the  case,  however 
I  am  satisfied  that  I  cannot  do  so  consistently  with  th( 
usual  practice  of  the  Court,  or  with  any  certainty,  ii 
the  present  state  of  the  inquiry,  of  not  promotin| 
instead  of  preventing  the  chance  of  error.  There  i 
nothing  doubtful  or  ambiguous  in  the  terms  of  ih 
decree,  nothing  therefore  to  be  explained  by  any  ex 
planatory  order,  and  I  have  no  authority  to  depar 
from,  or  in  any  respect  to  vary  the  directions  it  con 
tains. 

I  am  quite  aware  of  the  difficulty  which  may,  in 
deed  must,  arise  in  doing  with  accuracy  what  the  de 
cree  directs.  To  ascertain  the  profits  created  by  tht 
application  of  particular  means,  and,  for  that  purpose 
to  refer  a  just  proportion  of  the  profits  made  to  som< 
only  of  the  agents  employed,  may  involve  questions  o 
the  greatest  nicety ;  but  such  is  the  duty  which  the  de 
cree  has  imposed  upon  the  Master.  A  similar  duti 
was  imposed,  and  similar  difficulties  were  experienced  ii 

Browf 
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w  "oton  V.  He  Tastet,  (a)     There  the  object  was  to  as- 
-xrtain  the  profits  made  by  the  use  of  a  particular  portion 
the  capital  employed ;  here,  by  the  application  of  a 
Tticular  part  of  the  machinery  used.     In  that  case 
s  Plaintiff  had,  I  believe,  ultimately  to  lament  that  in 
^'^cmpting  to  give  to  her  what,  abstractedly,  she  was 
ought  to  be  entitled  to,  the  means  by  which  that  ob- 
3^<:rt  was  to  be  attained  were  not  sufficiently  considered. 
is  easy  to  foresee  many  of  the  difficulties  which  may 
in  taking  the  accounts  directed  by  the  decree,  but 
impossible  by  anticipation  to  prescribe  to  the  Master 
^he  means  of  solving  them.   Some  considerations  indeed, 
though  essentially  affecting  the  profits  in  question,  seem 
to   be  beyond  the  reach  of  calculation.     It  is  obvious, 
instance,  that  the  use  of  the  meters,  by  preventing 
ud  and  the  effects  of  negligence,  would  enable  the 
^*>ixipany  to  supply  the  gas  at  a  lower  rate,  and  so  either 
an  abatement,  or  prevent  an  increase,  in  the  charge; 
xiecessary  consequence  of  which  would  be  to  increase 
consumption,  and  add  to  the  profits.     But  to  what 
this  effect  was  thereby  produced,  and  what  profits 
thereby  created,  it  is  impossible  to  appreciate.    In 
business  in  which  much  money  is  lost  by  bad  debts, 
«  consumers  who  pay  may  be  supposed  generally 
■idemnify  the  tradesman  against  the  dishonesty  of 
rs,  by  the  additional  price  they  are  compelled  to 
;  but,  if  all  paid,  the  same  profit  would  result  from 
ng  at  lower  prices,  and  the  additional  profits  from 
increased  consumption  would  be  great,  but  incapable 
eing  reached  by  previous  calculation. 
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long  as  it  shall  be  the  course  of  this  Court  to 
^ct  such  accounts  of  profits — and  there  are  many  pre- 
cedents 

Cq)  Jac.SS4.    See  also  Lord      DocXier  v.   Somes^  2  Miflne  4* 
^^oitgham*9     obseryations      in      Keen,  pp.  665 — 8. 
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cedents  to  support  them, — (whether  those  precedents]  mys- 
tify the  decree  in  this  case,  it  forms  no  part  of  my  d^^j^ 
to  inquire)  such  among  other  diiEcuIties  will  arise,  wlmlch 
must  be  in  some  manner  surmounted.  This  can  only 
be  attempted,  when  they  actually  occur,  in  pursuing  the 
investigation  directed.  It  is  impossible,  by  any  deolar- 
ation  or  direction,  to  provide  for  them  by  anticipation. 


I  regret  the  difficulties  to  which  the  Plaintiff  is  exposed 
in  prosecuting  the  right  which  the  decree  gives  him  ;  ^nd 
that  I  have  not  the  means,  in  this  state  of  the  proce^- 
ings,  to  assist  him.    But  I  would  seriously  submit  to  the 
consideration  of  both  parties,  the  expediency  of  termi- 
nating this  contest  by  some  compromise^  and  arrange- 
ment.    The  Plaintiff  has  very  large  rights  under    the 
decree,  but  is  met  by  very  serious  difficulties  in  obt^^ui- 
ing  the  fruits  of  it.    The  Defendants,  on  the  other  h»-»"» 
have  this  difficulty  hanging  over  them ;  and  altho«3gu 
they  may  trust  to -the  difficulties  in  the  way  of  the  p\^^ 
tiff,  they  may  be  assured  that  the  decree  has  in  ity    *^"* 
which  must,  if  prosecuted,  subject  them  to  great  yeic^-'^^^ 
and  expense,  independently  of  what  they  may  have  ■-■1^' 
mately  to  pay  from  the  result  of  the  account.     I  ^     ^  * 
case,  therefore,  in  which  it  would  seem  that  a  reB^^^^ 
able  compromise  must  be  for  the  benefit  of  both     **® 
parties  litigant ;  and  it  was  for  the  purpose  of  inforiti^  ^^ 
them  of  what,  in  my  view  of  the  case,  constitutes  ther^^ 
situation  of  each,  in  the  hope  of  leading  both  to  tliic^'^ 
seriously  of  the  evils  of  further  litigation,  that  I  har^ 
been  induced  to  go  more  into  detail,  than  the  dut^  i 
have  at  present  to  perform  seemed  to  require. 


Upon  the  whole,  I  am  of  opinion  that  the  Master  of 
the  Rolls  made  the  proper  order ;  and  that  if  the  con- 
test is  to  continue,  the  present  Master  must  renew  the 
attempt  to   take  the  account  directed  by  the   decree. 

Being 
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Being  of  opinion  that  the  order  of  the  Master  of  the        1838. 
Rolls  was  right  in  principle  and  in  form,  and  that  the 
proposition  raised  by  the  appeal,  that  the  report  ought 
to  have  been  confirmed,  or  that  the  exceptions  ought,  at    ^®  l^^Y 
all  events,  to  have  been  over-ruled,  cannot  be  supported.     Company. 
I  must  dismiss  the  petition  of  appeal  with  costs. 


Cr08L£Y 
V. 


T 


BYFIELD  V.  PROVIS.  yav.  9. 

His  cause  was  originally  heard  and  decided   by  The  Lord 
the  Vice-Chancellor.     The  Defendant  afterwards  ^in  not  en- 

presented  a  petition  of  re-hearinff  to  Lord  Chancellor  Certain  a  se- 
»>  "^  .         °  cond  petition 

'"''ot^gAaffi,   who  afiirmed  his   Honor's   decree.      The  of  rehearing 

^Use  now  came  on  again  to  be  heard  before  the  Lord  ulfor^^i^n,. 

^ha.ncellor,  upon  a  petition  of  appeal  presented  by  the  self,  unless 

"laitjtiff,  praying  that  certain  special  alterations  might  previously 

"^  X):iade  in  the  decree.  granted,  upon 

an  application 
for  tnat  pur- 

^N^r.  J.  BusselU  for  the  Defendant,  objected  that,  ac-  P^*®* 
^^*^<ling  to  the  rule  laid  down  in  Deerhurst  v.  DtJce  of 
^*    -^Hbans  (a),  Mousley  v.  Carr  (i),  and  similar  cases, 
thei-^  could  be  no  second  rehearing  without  the  special 
l^ave  of  the  Court  first  asked  and  obtained. 

^4r.  Wigram  and  Mr.  Bd/iell,  for  the  Appellant,  said 

^^^t  the  variations  which  were  now  sought  to  be  in- 

^^f^uced  into  the  decree,  did  not  affect  the  merits,  or 

involve  any  of  the  points  which  were  in  contest  on  the 

former  rehearing.     The  only  object  of  this  petition  was 

to  render  the  decree  consistent  with  itself  and  with  a 

document 

(a)  2  Ruts,  i  Mylncy  702.  291. ;  and  see  AUomey^General 

lb)  5  Mylne   j-    Keen,  205.      v.  Ward,  1  Mplne  ^  Craig,  449. 
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18S8.  document  to  which  the  ordering  part  of  the  decree  in 
terms  referred ;  and  it  would  be  absurd  and  oppressive 
to  compel  the  Plaintiff  to  resort  for  that  purpose  to  the 
expensive  and  tedious  remedy  afforded  by  the  House  of 
Lords.  This  petition,  therefore,  fell  within  the  prin- 
ciple of  those  excepted  cases  in  which  the  Court  had 
allowed  a  second  hearing  in  the  Court  of  Appeal. 

The  Lord  Chancellor  said,  that  as  he  had  heard  a 
considerable  part  of  the  case,  he  would  not,  under  the 
circumstances,  turn  the  Plaintiff  round  on  the  objection 
now  suggested ;  especially  as  the  rule  did  not  seem  to 
have  been  publicly  promulgated,  (a)     For  the  future^ 
however,  the  rule  must  be  understood  to  be  peremptory^ 
(and  certainly  it  was  a  rule  by  which  be  was 
strictly  to  abide),  that  a  cause  should  not  be  brougb 
before  the  Lord  Chancellor  for  a  second  rehearing  un — 
less  leave  should  have  been  previously  granted,  upon 
special  application  for  that  purpose. 

(a)  The   intention  expressed      subject  (see  5  Mylne  Sf  Ket 
by  the  Lords  Commissioners  of     208.)  was  not  carried  into  effects* 
issuing  a  general  order  on  the 


CASES  IN  CHANCERY.  439 

1838. 

SALMON  V.  RANDALL.  Jufy  11,23, 

24,  25. 

HE  question   in  this  case  principally  turned  upon  The  Commis- 
sioners ap- 
the  construction  or  two  local  acts  of  parliament,  pointed  under 

S8  G.  3.  c.  Ixiv.,  intituled  «  An  act  for  the  better  ^^\^  ^°f."^  ^^^J 

'  ^  of  parliament 

I^^'ViDg,  cleansing,  and  lighting  the  town  of  Cambridge;  for  improving 
^^^^^    removing  and  preventing  obstructions  and  annoy-  (jambridne 

^*^oes;  and  for  widening  the  streets,  lanes,  and  other  have,  upon  the 

r^«»^  'I'l  -1  ti        ii<,-^«  •        true  construc- 

i:-*^ssages  witnm  the  said  town ;    and  the  34-  Cj.  3.  c,  civ.,  ^Jq,,  of  those 

^ituled  "  An  act  to  enlarge  the  powers  '*  of  the  last-  *5^*»  ®  ^^P: 

,  .      tmumg  right 

^ntioned  act.     As  the  Lord  Chancellor,  however,  in  to  exercise 
^  baling  with  that  question  and  disposing  of  the  injunction  [j^'"  ^^^  ^^ 

by  the  Vice-Chancellor,  found  it  necessary  to  power  thcre- 
nsider  a  general  principle  of  some  importance  with  thenf^oftakbg 

'"^^^rence  to  the  control  of  courts  of  equity  over  persons  property  for 

im-^m  -»  1      •  I  111  r         y  •    i         ^^^  purposcs 

*-■  tested  with  powers  by  local  acts  of  parliament,  it  has  ©f  the  Acts, 

^^^^^n  deemed  expedient  to  report  his  Lordship's  iudir-  andofrefer- 

*  *  I      J      o     ring  jhg  33. 

t,  in  which  all  the  material  facts  are  shortly  sum-  sessment  of 

the  price  to 
P'  n  jury,  so  long 

as  may  be  re- 

r.  Jacob  and  Mr.  Geldart  for  the  Plaintiffs.  1"*"?  ^^f 

carrying  into 

full  effect  the 
r.  Kjiight  Bruce  and  Mr.  Girdlestone  for  the  De-  purposes  con- 

Ants,  the  Commissioners,  and  Randall^  their  clerk,     the  acts. 

A  person 

r.  Greene  for  the  Defendants,   Trinity  Hall  and  pertTis're!^ 

us  Christi  College^  Caml.ridgr,  who  were  the  owners  quired  by  the 

,  .  .  Commis- 

e  houses  in  question.  sioners  for  the 

purposes  of 
*■■"■""■""""■"■""""■"  the  acts  is  not 

entitled  to 


e  Lord  Chancellor.  restrain  them, 

by  injunction, 
this  case  an   application  had   been   made  to  the  from  taking 

Chancellor  by  the  Plaintiffs,  who  were  interested  J^bed^b  ^th^ 

as  acts  for  ob- 
^^^.^^^  taining  posset- 

^^    of  the  property,  until  thev  shall  have  shewn  a  sufficient  fund  in  hand  to  satisfy 
l^rice  which  may  be  awarded  to  him,  or  until  they  shall  have  shewn  the  means 
"^hich  they  propose  to  procure  it. 
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1888. 


Salmon 

V. 

Ranoall. 


as  lessees,  in  certain  houses  in  Cambridge^  for  an  in.ri£ 
junction  to  restrain  the  Commissioners,  acting  under  two-^^ 
local  acts  of  parliament,  from  proceeding  to  enforce  th 
compulsory  purchase  of  the  houses,  under  the  powerr 
supposed  to  be  conferred  on  tiieni  by  those  acts. 


It  appears  that  notice  had  been  given  to  the  Plainti 
by  the  Commissioners,  of  their  intention  to  take  tl~ 
houses  in  question,  and  that  they  were  proceeding  r 
have  the  value  of  the  premises  ascertained  by  a  jur;^ 
and  the  application  made  to  the  Vice-Chancellor  was 
stop  all  proceedings.     The  Vice-Chancelloi'*s  order  w  ^< 
confined  to  their  proceeding  to  summon,  and  lay  U 
case  before  a  jury,  his  Honor  declining  to  carry  the  i 
junction  any  further. 


The  present  application,  on  the  part  of  the  Comm 
sioners,  is  to  dissolve  that  injunction ;  and,  on  the  ot 
hand,  the  Plaintiffs  have  givtn  a  notice  of  motion 
the  purpose  of  extending  the  injunction  to  the  otl 
objects  which  the  Commissioners  iiad  in  view,  and  p 
ticularly  of  restraining  the  Defendants  from  taking 
session  of  the  premises  in  question. 


Two  grounds  were   laid  in  support  of  the  applL 
tion.     The  first  was,  that,   under   the  acts  of  par 
ment,  the  Commissioners  had  no  authority  to  take 
premises  hi   question :  the  second  was,  that,  assum 
they  had    such    authority,  still,   inasmuch  as,  aco^* 
Ing  to  the  Plaintiffs'  statement,  it  appeared  they 
not  funds  applicable  to  the  purpose,  they  ought  to 
restrained  by  this  Court  from  exercishig  the  legal  ri 
supposing  them  to  have  such  right. 

The  Vice-Chancellor  was  of  opinion,  upon  the  c 
struction  of  the  acts  of  parliament,  that  the  Comn'* 

sioi 


to 


ras 
lie 


I 


CASES  IN  CHANCERY-  441 

iioners  had  the  legal  right,  and  that  a  power  continued        ]  838. 
n  them,  by  which  they  would  be  authorised  to  compel     ^T*^^'"^'^ 

_  DA  Lis  ON 

he  purchase,  and  the  assessing  of  the  premises  before  a  v, 

ary.  But  he  was  of  opinion,  that,  there  not  being  Randall, 
satisfactory  evidence  before  him  that  the  Commissioners 
bad  funds  in  their  hands,  or  within  their  reach,  adequate 
U)  the  purchase  of  the  premises  in  question,  upon  the 
sapposed  authority  of,  or  rather  the  supposed  analogy 
•Of  some  cases  decided  by  Lord  Eldon^  the  Court  ought 
o  interfere  by  injunction,  and  prevent  the  case  from 
eiAg  brought  before  the  jury. 

Upon  the  first  point,  after  looking  carefully  through 
e  acts  of  parliament,  I  am  very  clearly  of  opinion  that 
e  Vice-Chancellor*s  construction  of  the  acts  of  parlia- 
etit  was  correct ;  and  I  really  see  very  little  ground  to 
»tabt  it,  and  very  little  difficulty  about  the  matter. 
L^bough  the  acts  of  parliament  are  inaccurately  and 
&i:tificially  framed,  and  some  parts  of  them  not  very 
Concilable  with  other  parts,  yet,  taking  the  whole  of 
e  provisions  of  the  acts  together,  I  have  not  the  least 
*t^bt  that  the  object  of  those  acts  was  to  vest  in  the 
>i3imissioners  a  power,  from  time  to  time,  as  they 
^ht  see  occasion,  to  purchase  or  take  premises  which 
^3r  might  consider  necessary  to  be  taken  down  for  the 
La*^pose  of  widening  and  improving  the  streets  of  the 
'^'n  of  Cambndge.  The  acts  of  parliament  had  other 
Jccts,  namely,  the  paving,  cleansing,  and  lighting  of 
^  town,  and  keeping  the  streets  in  proper  order.  All 
objects  are  comprehended  in  the  acts ;  the  requi- 
powers  for  them  are  vested  in  the  Commissioners ; 
^  powers  are  undefined  in  point  of  time,  and  the  funds, 
^o,  are  undefined  in  point  of  time,  inasmuch  as  no 
-^iod  of  years  is  specified  for  which  the  Commissioners 
"^^  empowered  to  levy  rates  or  to  get  the  tolls.  The 
^ount  to  be  raised  in  each  year^  that  is  to  say^  the 

Vol.  III.  Cr  g  per- 
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per-centage,  is,  indeed,  limited ;  but  the  Commissioner 
have  a  continuing  power  to  levy  the  rates ;  and  ther 
being  the  power  to  impose  the  tolls,  from  time  to  time 
I  can  find  nothing  in  these  acts  of  parliament  whicl 
would  limit  or  prevent  the  Commissioners  from  usini 
the  funds  so  as  to  carry  the  several  objects  of  the  acts  o 
parliament  into  execution ;  one  of  those  objects,  and  i 
leading  one,  being  to  purchase  or  take  and  pull  dowi 
buildings  for  the  purpose  of  widening  and  improvioj 
the  streets. 


It  is  hardly  necessary  for  me  to  advert  to  the  par 
ticular  clauses  introduced  for  those  purposes;  but  a 
one  of  the  grounds  on  which  the  case  for  the  Plaintifl 
has  been  rested,  is  that  the  powers  of  the  Commis 
sioners  have  determined,  I  will  advert  shortly  to  th 
sections  which  appear  to  me  to  put  an  end  to  all  dout 
on  the  matter. 

[The  Lord  Chancellor  here  entered  into  a  minu 
and  critical  examination  of  the  language  and  leadic 
provisions  of  the  two  acts  of  parliament,  and  of  tl 
inferences  which,  in  the  Plaintiffs'  argument,  had  be« 
drawn  from  them,  as  indicating  that  the  powers  of  t:. 
Commissioners  were  intended  to  be  temporary  only,  a. 
had  now  ceased  to  be  operative.  His  Lordship  tfcs 
proceeded] :  — 

Upon  these  several  provisions,  it  is  impossible 
entertain  a  doubt  that  the  Commissioners  have 
power  they  have  assumed ;  and  such  was  tlie  opinio v: 
the  Vice-Chancellor. 


It  was  argued,  however,  that,  although  tliey  have  ^ 
legal  power,  and  altliough  they  are  within  the  provisi^ 
of  the  acts,  and  although  the  time  has  not  gone  by  witb 

wfaic 
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liich  they  are  to  exercise  the  power^  still  they  ought  to        1898. 
prevented  from  doing  so,  because  there  do  not  appear      ^^^^^ 
be  funds  in  their  hands,  that  is  to  say,  now  in  their     _    «, 
nds,  unmediateiy  applicable  to  this  purpose,  so  as  to 
able  them  to  carry  their  proposed  compulsory  pur* 
ase  into  effect.    The  Vice-Chancellor  clearly  does  not 
derstand  the  object  and  effect  of  his  order  to  be  to 
event  the  Commissioners  from  proceeding  at  all  timet) 
t  merely  to  prohibit  this  at  the  present  time ;  because 
contemplates  some  other  mode  of  proceeding,  some 
^lier  means  of  procuring  money,  and  suggests  the  pro* 
Y-iety  of  their  making  a  rate  before  they  complete  the 
ptjarchase,  in  order  partly  to  have  the  question  raised 
uf>on  the  l^ality  of  the  rate,  and  partly  to  put  them- 
selves in  possession  of  funds  by  means  of  which  they 
y  be  enabled  to  carry  the  purchase  into  effect     His 
nor  granted  an  injunction  to  restrain  the  Commis- 
sioners from  proceeding  to  have  the  value  of  the  pre- 
iaes  assessed  before  a  jury. 


3n  support  of  his  view,  the  Vice-Chancellor  referred 

two  cases  before  Lord  Eldon^  The  Mayor  of  Kin^s 

n  V.  Pemberton  (a),  and  ylgar  v.  The  Eegeni's  Canal 

^^^^^panj/f  which  is  mentioned  in  the  note  to  that  case. 

*»*    the  judgment  of  Lord  Eldon  in  The  Mayor  of  King t 

^3f^i  V.  Pemberton^  we  have  a  statement  by  Lord  Pldxm 

■***»i8elf  of  the  ground  on  which  he  proceeded  in  the  case 

^^    Agar  V.  The  Regent's  Canal  Company,     Lord  Eldon 

^^^rt  said,—"  In  the  case  of  Jgar  v.  The  Regent's  Canal 

^^^nparn/f  I  acted  on  the  principle  that,  where  persons 

^^ntne  to  satisfy  the  legislature  that  a  certain  sum  is 

^QScient  for  the  completion  of  a  proposed  undertaking, 

^   n  canal,  and  the  event  is  that  that  sum  is  not  nearly 

^tficient,  if  the  owner  of  an  estate  through  which  the 

legislature 
(a)  1  Swan.  244. 
Gg2 
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1838.       legislature  has  given  to  the  speculators  a  right  to  carry 

^tT"^"^^^^*^    the  canal,  can  shew  that  the  persons  so  authorised  are 
Salmon  '  ,    .  ,  ,    .  .      i- 

V.  unable  to  complete  their  work,  and  is  prompt  m  his 

Randall,  application  for  relief,  grounded  on  that  fact,  this  Court 
will  not  permit  the  further  prosecution  of  the  under- 
taking/' {a)  His  Lordship  then  refers  to  another  case 
which  does  not  appear  to  me  to  have  any  application  to 
the  present  His  words  are,  —  ^*  So,  in  another  case, 
a  Mr.  Taylor  filed  his  bill,  stating  that,  at  the  time  o: 
subscribing,  he  expected  that,  when  he  had  paid  th 
whole  of  his  instalments,  he  should  find  the  canal  com 
plete ;  but  that,  with  the  present  fund,  it  would  not  pass 


to  the  east  of  Hampstead ;  and  the  Court  thought  hii..  ...  .^  ^^,„ 

entitled  to  relief."  That  must  have  been  upon  th^  ^^  Whe 
ground  of  misrepresentation  or  fraud  practised  on  th»  ^  f  i^^ 
party  purchasing  a  share  in  the  canal,  and  does  nacm^  ^qi 
appear  to  me  to  be  applicable. 

The  case  of  ^ar  v.  The  RegerWs  Canal  Compam 


however,  undoubtedly  lays  down  a  principle  which  m£=zz^   ^ay 

be  extremely  important  in  its  application ;  and  I  appr         we- 

hend  Lord  Eldon  must  have  gone  upon  this  groun        ^ki=}J, 

that  where  acts  of  parliament  impose   certain   sev< ^^re 

burthens  on  individuals,  by  interfering  with  their  p 
vate  rights  and  private  property,  for  the  purpose 
obtaining  some  great  public  good,  if  the  Court  sees  tL 
the  undertaking  cannot  be  completed,   and  therefc 
that  the  public  cannot  derive  that  benefit  which 
to  be  the  equivalent  for  the  sacrifice  made  by  the  i 
vidual,  the  Court  will  protect  the  individual  from 
compelled  to  make  that  sacrifice,  under  the  circi 
stances,  and  until  it  appears  that  the  public  will  de 
the  proposed  benefit  from  it.     It  is  impossible  to  s^ 
pose  Lord  Eldon  could  have  meant  that,  after  an  ac  * 

parliauie-r^^ 
{a)  1  Swan.  250. 


y 
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parlianaent  has  been  passed  giving  certain  powers,  and        1838. 
authorising  a  body  of  persons  to  carry  on  certain  works,       g"^^*"^^ 
those  against  whose  rights  such  works  are  to  be  carried  v, 

into  effect  are  to  come  into  this  Court  and  say,  "  We 
Will  undertake  to  prove  that  you  cannot,  with  tlie  money 
^oich  you  have  in  hand,  carry  those  works  into  effect;** 
and  that  therefore,  and  immediately,  in  that  state  of  cir- 
cumstances, the  Court  is  to  interfere.     If  that  were  so,' 
'^  is  ^uite  obvious  that,  not  a  single  bill  passes  the  legis- 
lature, authorising  the  formation  of  a  railway  or  a  canal, 
'^^t    would  be  brought  immediately  into  this  Court; 
''^^^s  making  it  the  duty  of  the  Court  to  investigate  the 
f^^'^^bable  expense  of  the  speculation ;  and  if  it  appeared 
^*^^t:  the  money  which  the  parties  had  at  the  time  would 
enable  them  — as  in  those  cases,  generally,  it  would 
enable  them  ^-  to  carry  their  speculation  into  efiect, 
^^^    Court  would  be  called  upon  to  say  they  should  be 
P^^^liibited  from  going  on  with  it  altogether. 

iT'he  consequence  would  be,  that  this  Court  would  be 
^^^Uming  to  itself  a  power  which  would  be  neither  more 
A^>X'    less  than  the  repealing  of  an  act  of  parliament. 
^-^^T'^ Eldoriy  it  is  clear,  could  never  have  meant  that; 
^^d   he  must,  therefore,  be  supposed  to  have  put  his 
decision  on  the  ground  I  have  referred  to.     In  the  case 
^^   T^e  Mayor  of  Kin^s  Lynn  v.  Pemberton^  it  appears 
^at  the  defendants  were  not  working  on  any  land  be- 
\oQgiDg  to  the  plaintiffs ;  and  Lord  Eldon  refused  the 
injunction.     One  reason  stated  in  answer  to  the  appli- 
cation was,  that,  although  there  appeared  to  be  a  de- 
ficiency of  funds  to  enable  the  Company  to  complete 
tbeir  work,  they  were  applying  to   parliament  to  get 
further  powers  —  not  that  they  had  obtained  further 
powers,  but  that  they  were  applying  for  them.     Lord 
0dm  upon  that  observed,  ^^  A  peculiarity  in  this  case  is 
the  pending  application  to  parliament.''    I  do  not  per- 

G  g  8  ceivc 
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1888.  ceivG  how  that  could  make  any  difference,  because  it 

"^^^^"^^^  is  open  to  all  companies,  and  to  all  parties,  to  apply 

o.  to  parliament.     If  they  got  a  new  act,  that  might  altei 

Randall,  ^j^^  ^^^ .  ^^^  jj^^  ^j^^  circumstance  of  the  parties  ap* 

plying  to  parliament  was  to  give  them  a  right  which 
they  would  not  have  if  they  had  not  been  making  that 
application,  I  confess  I  do  not  understand.  I  cannot 
but  think  that,  on  further  consideration,  Lord  EldWi 
was  disposed  to  limit,  and  felt  the  necessity  of  limiting 
the  proposition  which  he  is  supposed  to  have  laid  down 
in  Agar  v.  The  Regent^ s  Canal  Company. 

The  question  then  is,  assuming  the  rule  to  be  as  Lore 
Eldon  is  supposed  to  have  laid  it  down  in  the  case  o 
Agar  V.  The  Regent's  Canal  Company^  what  applicatioi 
it  has  to  the  present.  The  principle  of  that  case,  takinj 
it  in  the  way  assumed,  was,  not  that  the  company  has 
no  power  to  purchase  the  land  they  proposed  to  pur 
chase,  but  that  they  did  not  appear  to  have  the  mean 
of  carrying  into  effect  the  whole  of  the  plan  they  ha^ 
projected;  and  that,  therefore,  the  ground  on  whic 
they  acted  in  taking  from  the  individual  the  right  c 
dominion  over  his  own  property,  could  not  be  sup 
ported ;  and  the  consideration  failed.  Now  what  ana 
logy  has  that  to  the  present  case?  There  is  no  on: 
individual  object  to  be  accomplished  here :  the  powec 
of  this  act  are  for  a  variety  of  objects,  all  tending  t< 
the  same  effect.  There  is  no  one  defined  purpose  t 
be  carried  into  effect;  but  the  Commissioners  are,  frooD 
time  to  time,  to  be  at  liberty  to  exercise  tlieir  powers 
for  the  purpose  of  widening  and  improving  the  streets 
of  Cambridge*  Every  purchase  they  make,  every  house 
they  take  down,  is  a  distinct  work  in  itself,  and  to  that 
extent  accomplishes  the  object.  The  principle,  there- 
forei  of  Lord  Eldon\  observations  does  not,  as  it  strikes 
met  apply  in  the  slightest  degree  to  the  present  case. 

If 
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I^iOrd  Eldon  had  laid  it  down  that,  wherever  a  public 
of  this  description,  wherever  commissioners  or  an 
porated  company  propose  to  purchase  or  take  any 
property,  the  Court  will  see  beforehand,  before 
be   contract  is  complete,  before  the  sum  to  be  paid  is 
>-scertained,  not  only  that  they  have  the  means  of  paying 
>r   the  property  so  proposed  to  be  purchased  or  taken, 
ut  that  the  money  which  they  have,  and  mean  to  apply 
the  purpose,  is  raised  according  to  a  particular  mode 
prescribed  by  the  act  of  parliament,  then  such  a  pro- 
position would  come  up  to  the  present  case.     But  no 
^uch  proposition  is  laid  down  by  his  Lordship ;  and  it 
'^^ould  be  quite  a  new  principle  to  contend  that  a  party 
^^o  is  under  an  obligation  to  sell  his  property,  either 
y^'^der  the  provisions  of  an  act  of  parliament  or  otherwise, 
a  right  to  ask  the  purchaser — where  do  you  get  the 
ey  from,  with  which  you  are  to  pay  for  the  property 
^  are  purchasing  of  me  ? 


18S8. 


Salmok 

V. 

Randall. 


"The  clauses  which  enable  the  Commissioners  to  com- 
^^le  the  purchase  provide  that,  upon  payment  of  the 
^  ^n  awarded  by  the  jury,  they  are  to  have  a  convey- 
that,  upon  the  conveyance  being  made,  they  are 
have  a  right  of  entry  after  a  certain  notice;  and 
means  of  payment  would  naturally  flow  from  those 
^ers  which  they  are,  by  force  of  the  acts  of  par- 
ment,  authorised   to  put  in  execution  for  the  pur- 
se of  raising  the  money.     But  no  authority  is  to 
found,  either  in  those  acts  of  parliament  or  in  any 
^ion,  for  holding  that  a  party,  being  compelled  to 
ll  his  property,  has  a  right  to  put  to  the  purchaser 
^  such  question  as  I  have  just  mentioned.     It  is  not 
^^^ended  that  the  seller  has  any  interest  in  the  source 
^^:>m  which  the  money  comes ;    but  the  argument  is, 
^^at,  being  an  owner  of  premises  which  the  Commis- 
^V>ner8  wish  to  buy,  he  has  a  right  to  say -^^^  You 

G  g  4  shall 
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1838.  shall   not  purchase  my  premises  except  with  mone^ 

^^^^^"^  raised  in  a  particular  way  under  the  act  of  parliament ;" 

V.  and  that  is  the  very  ground  on  which  the  Plaintiff,  Mr' 

ANDALL.  Salmon^  has  resisted  this  purchase. 


No  doubt  the  power  to  raise  the  money  is  extremel 
important,  in  determining  the  extent  to  which  the  right- 
to  purchase  goes.     The  argument  may  be  very  sound. 
that  if  the  power  to  raise  money  is  limited,  the  right 
purchase  ought  not  to  be  carried  beyond  the  powe* 
given  to  raise  the  money  for  the  purchases  by  mean 
of  which  the  objects  of  the  acts  of  parliament  are  t» 
be  effected.      But  that  is  not  the  question  here: 
question  is,  assuming  the  power  of  purchasing  to 
within  the  provisions  of  the  acts,  has  the  vendor  a  rigl 
to  say,  ^^  Let  me  know  exactly  where  the  money  com 
from,  and  how  it  was  got,  which  you  mean  to  app 
in  completing  this  purchase  ?"    The  cases  cited  ha 
a  reference  to  no  such  right,  and  proceed  on  total 
different  principles. 

Now,  although  there  is,  on  the  affidavits,  very 
difficulty  in  ascertaining  how  the  Commissioners 
within  a  reasonable  period,  to  raise  the  money  for 
pleting  this  purchase,  yet  I  do  find  that  there  is  a  pow 
to  raise  money.    I  know  not  what  the  value  of  the  pr 
perty  may  be:  that  is  a  matter  of  total  uncertainty*^* 
The  affidavits  on  the  different  sides  differ  extremely,  as 
one  might  expect,  with  respect  to  the  supposed  value  of 
the  premises.     I  cannot  tell  what  the  jury  may  assess 
as  their  value ;  and  I  am  equally  unable  to  ascertun 
how  much  money  the  Commissioners  may  be  able  to 
raise  by  the  Is.  rate,  or  by  the  Is.  rate  and  the  3d.  rate, 
which  they  arc  authorised  to  raise,  or  by  the  tolls;  all  of 
which  are  within  their  power  by  the  terms  of  the  acts  of 
parliament;  and,  according  to  the  construction  I  put 
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upon  the  acts  of  parliament,  whatever  moneys  may  be        1838. 
raiBed   in  that  way,  and  which  they  are  authorised  to     ^T'''^^^*'^ 
raise,  may  be  apphed  to  the  purposes  of  the  acts.     I  v. 

entirely  abstain  from  going  into  the  question,  how  far  the  Randall. 
Corporation  or  the  University  may  be  liable  to  contri- 
bute ;  but  I  find  a  power,  beyond  all  doubt,  vested  in 
the  Commissioners  under  the  acts  of  parliament,  by 
which  they  are  enabled  to  raise  money  for  these  pur- 
poses, and  I  am  left  entirely  in  the  dark  as  to  what 
amount  of  money  is  required. 

^Vhat  ground,  then,  is  there  for  the  interposition  of 

Ais  Court,  to  prevent  the  Commissioners  from  exercising 

their  legal  right  ?    Assuming  that  the  Vice-Chancellor 

and  myself  are  correct  in  our  construction,  there  is  no 

doubt  that  they  have  the  power,  and  no  question  as  to 

their  legal  right  to  purchase.    They  have  given  a  notice ; 

the  act  of  parliament  is  imperative,  that  the  jury  shall 

assess  the  value;  and  the  Commissioners  must  tender  the 

value  so  assessed.   The  owner  is  to  hold,  until  the  value 

h*s  been  assessed  by.the  jury,  and  the  tender  made :  then, 

upoi^  the  tender,  certain  acts  are  to  be  done,  which  will 

^^^^^  ^he  premises  in  the  Commissioners ;  but  till  then 

^^     property  remains  in  the  owner,  untouched.      The 

<M^cler  of  the  Vice-Chancellor  prevents  them,  therefore, 

'"^otx^    having  the  property  vested  in  them,  or  acquiring 

^^  dominion  over  the  premises ;  but  it  still  leaves  the 

P^^^ies  in  the  situation  of  vendor  and  purchaser,  inas- 

"*^<ih  as  the  Commissioners  have  given  the  notice ;  and 

^^  \ricc-Chancellor's  order  cannot  disturb  the  position 

®*  "tHe  parties. 

1  find  no  authority  in  the  cases  referred  to  which  dis- 

^guishes  this  case  from  any  other  in  which  parties  are 

^^^rcising  a  legal  right      The  parties,  I  conceive,  are 

^^t  into  the  situation  of  vendor  and  purchaser  by  the 

notice ; 
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18S8. 


Salmon 

V, 

Randall. 


notice ;  and  like  every  other  vendor  and  purchaser,  thej 
must  of  course  complete  their  purchase,  according  to  the 
provisions,  not  of  the  contract,  but  of  those  arrangemenU 
which  the  act  of  parliament  has  substituted  in  lieu  of  th( 
contract,  in  a  case  where  no  contract  can  take  place. 


It  would,  as  it  seems  to  me,  be  most  inconvenient  ibi 
both  parties  if  the  Court  were  to  leave  them  in  theii 
present  position ;  a  position  in  which  neither  of  then 
can  interfere  with  the  property,  the  notice  effectually 
preventing  them.  It  is  vain  for  the  owner  of  the  proper^ 
to  suppose  that  he  is  at  liberty  to  go  on  dealing  witl 
this  land,  and  expending  money  upon  it,  as  if  it  wen 
his ;  because  if  the  Commissioners  complete  their  pur 
chase,  he  is  building  not  on  his  own  laud,  but  on  th< 
land  of  the  -Commissioners.  It  is  impossible  to  saj 
what  view  the  jury  may  take  of  the  matter;  but  I  ap- 
prehend, that  if  they  take  a  correct  view,  they  will  lool 
at  the  situation  of  the  property,  and  fix  the  value  as  it 
stood  at  the  time  when  the  notice  was  given ;  from  wbicl 
time  it  was  the  property  of  the  Commissioners,  anc 
ceased  to  be  the  property  of  the  vendor.  While,  there 
fore,  it  would  be  most  inconvenient  for  the  owner  to  b< 
left  in  his  present  situation,  it  would  be  also  most  incon- 
venient  for  the  Commissioners;  because  the  only  thing 
they  could  do  would  be  to  make  a  rate  to  enable  them  tc 
complete  the  purchase  of  the  property ;  which  property 
they  are,  by  the  injunction  of  this  Court,  restrained  from 
purchasing. 


If  any  case  arises  after  the  jury  has  assessed  the 
value;  if  payment  is  not  made;  or  if  any  other  difficulty 
occurs,  that  will  form  the  subject  of  a  new  and  distinct 
case.  I  am  only  considering  now  how  far  the  Court 
ought  to  interfere  by  injunction  between  the  parties,  to 
prevent  the  jury  from  assessing  the  value. 

I  am 
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I  am  of  opinion  that  it  is  not  only  consistent  with 

the  rights  under  the  acts  of  parliament,  but  the  most 

convenient  course  for  all  parties,  that  the  jury  should 

go  on  to  assess  the  sum  at  which  the  Commissioners 

may  purchase  these  premises ;  and  whether  they  can,  or 

nrfaether  they  cannot,  purchase  them,  still  it  is  necessary 

that  the  jury  should  tell  them  what  the  sum  is  which 

they  will  have  to  pay. 

Upon  these  grounds,  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor,  for  the  injunction,  should  be 
discharged ;  and  as  the  motion  on  the  part  of  the  Plain- 
tifis,  for  extending  the  injunction,  of  course  necessarily 
fails  also,  that  motion  must  be  refused  with  costs. 


1838. 


Salmon 

V. 

Randall. 


GLASCOTT  V.  LANG.  ^i//^28. 30,31. 

Aug,  1 . 3. 

M    tils  was  a  suit  instituted  by  the  mortgagees  of  a  The  Court 
ship  called  the  Margaret  Ogilvie,  and  of  her  freight  PXexercfse** 
^     ^    earnings,  for  the  purpose  of  having  a  bottomry  jurisdiction 
^^  delivered  up  to  be  cancelled,  as  being  in  fraud  tomry  bond 
^lie  Plaintiffs,  and  for  an  injunction  against  any  pro-  ^"  ^  ^^^^  of 
s  in  the  Admiralty  Court  in  respect  of  the  bond,     will,  for  that 

purpose,  re- 

t  the  time  when  the  bill  was  filed,  no  proceedings  ceed?ngs^non 
^iiat  Court  had  been  commenced.  the  bond  in 

the  Admiralty 
Court  by 
The   '"junction. 
It  is  not 
tuary,  for  the  purpose  of  supporting  an  interlocutory  injunction  of  ihnt  kind, 
the  Court  should  find  a  case  which  would  entitle  the  Plaintiff  to  relief  at  all 
^^^^ts ;  it  is  sufficient  if  the  Court  finds,  upon  the  evidence  then  before  it,  a  case 
^^ch  makes  the  transaction  a  proper  subject  of  investigation  in  a  court  of  equity. 
^^^fterlonp;  acquiescence  under  such  an  order,  the  Court  will  not  readily  entertain 
^*%  mtmJimm^^^  (qj>  disfoWing  it. 
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1838.  The  case  made  by  the  bill  was,  that)  subsequent 

to  the  date  of  the  PlaintifTs'  mortgage,  the  bond 
question  had  been  fraudulently  granted  at  Trieste  I 
the  acting  master  of  the  ship,  in  concert  and  collusic 
with  the  obligees  in  the  bond,  who  were  now  represent< 
by  the  principal  Defendants*  The  material  circumstano 
of  the  transaction,  and  the  subsequent  proceedin| 
of  the  parties,  are  shortly  referred  to  in  the  judgment 

Upon  a  motion  founded  on  affidavits,  the  Vici 
Chancellor  made  an  order  granting  the  injunction,  o 
the  15t]i  of  March  1887,  and  the  answers  having  bee 
subsequently  put  in, 

Mr.  Jacob  and  Mr.  Sharpe  now  moved  to  discharg 

that  order.      They  contended,  first,  that  unless  sonr 

very  special  case  was  made,  a  Court  of  Equity  coul! 

not  interfere  with  a  matter  which  was   properly  ar 

peculiarly  cognizable  in   the   Court  of  Admiralty, 

Court   which   itself  acted   upon   equitable   principle 

and  had  the  power,  if  the  case  required  it,  of  mod 

rating  the  amount  of  the  demand  to  be  recovered  npc 

the  bond ;    The  Zodiac,  (a)     It  was    clear    that   tl 

Court  of  Chancery  had  not  a  concurrent  jurisdictioH 

and  it  could  not  be   denied,  as  the  case   now  stoc 

upon  the  answers  and  affidavits,  that  the  bond,  to 

large  extent  at  least,  was  given  to  secure  a  valid 

bona  fide  debt,  which  was  properly  the  subject  of 

tomry.     They  further  contended,  that  upon  the  paai 

ticular  circumstances  disclosed  upon  the  affidavits  ar~ 

in  the  answers,  no  case  of  fraud  was  made  out,  and  th 

the  Court,  therefore,  even  if  it  possessed  the  jurisdictior 

would  not  be  disposed,  and  ought  not,  to  exercise  fi 

With  respect   to   the  puiT)oses  for    which,    and    Hr 

parties  by  whom,  bottomry  bonds  might  be  effectuall 

given,  and  tlie  validity  of  such  bonds  as  against  pric? 

mortgagees 

(a)  1  Uag.  Adm.  R,  320. 
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mortgagees,  the  following  cases  were  referred  to :  — 
TTie  Nelson  {a),  BoddingtorCs{b\  The  Hero  {c).  The 
Alexander  {d)y  The  Duke  of  Bedford  (e\  The  Ysabel.{g) 

^M.x.  Knight  Bruce  and  Mr.  Heathfieldy  contra^  in 
support  of  the  injunction,  submitted  that  the  right  of 
the  Coart  to  interfere  in  a  case  of  this  kind,  as  in  every 
other  case  involving  questions  of  circumvention  and 
fraud,  was  indisputable.  A  similar  jurisdiction  had 
been  very  recently  exercised  by  Lord  Langdale  over  a 
bottomry  bond,  in  an  unreported  case  of  Dobson  v. 
^ctll  (^)  at  the  Rolls.     The  facts  of  the  present  case, 


1838. 


r«}  1   JIag.  Adm.  R.  169. 

(^)  2  Mag.  Adm.  R.  422. 

(O  2  .2>ods.Adm.R.  159, 

(O    1    J)ods.Adm.R.278. 

(O  »   Hag.  Adm,R.  294. 

(«)   X  J)ods.  Adm.  R,  275. 

^*)  -^^ohMon  V.  Lt/all^  originally 

decided  at  the  Rolls  on  the  1 4th 

of  «^ani«4iry  1837,  was  a  suit  by 

tn«  first  mortgagee  of  a  ship, 

^'^^'^g  to  set  aside  or  postpone 

BDottoinry  bond,  which  was  sab- 

*^uently  granted  by  the  master 

*^    part-owner   of  the   ship, 

y^  at  CaleuUa.    Lord  Lang- 

T*^  thought  that,  upon  the  evi- 

^ce  in  the  cause,  the  case  of 

*«Hcl    ^ng  made  out,  and  the 

*       declared  that  the  bond 


«^.^  wholly  void  as  against  the 
^'^lion  the  appeal)  however(^a- 

t7,  8,  9.  12.  1858),  of  the 

ndants,  Messrs.  LyaU^  who 

^  the  holders  of  the  bot- 

^        -ty  b9nd,  the  Lord  Cban- 

1^*  ■^^w  vras  of  opinion  that  the 

^d  would  probably  be  found 

^  valid,  at  least  to  a  consider- 


as 

able  extent;  and  he  therefore 
varied  the  decree  at  the  Rolls, 
by  directing  an  inquiry  as  to 
what  sums  of  money  were  ne- 
cessarily payable  and  paid  to 
the  captain,  for  the  purpose  of 
enabling  the  ship  to  proceed  on 
her  voyage ;  and  also  an  inquiry 
as  to  what  sums  of  money  were 
in  the  hands,  or  at  the  command 
of  the  captain,  for  the  purpose 
of  meeting  those  demands,  other- 
wise than  by  raising  money  on 
bottomry.  The  decisions  of  the 
Master  of  the  Rolls  and  the 
Lord  Chancellor  both  assumed 
that  the  Court  of  Chancery  had 
jurisdiction  over  bottomry  bonds, 
on  the  ground  of  fraud ;  but  as 
the  case  on  tlie  appeal  involved 
no  general  principle,  it  will  not 
be  reported. 

The  Solicitor^  General  and  Mr« 
Sharpe  for  the  Plaintiff,  the  Re- 
spondent on  the  appeal. 

Mr.  Unnej^,  Mr.  IVigram,  and 
Mr.  H.  .7.  L.  JVUiiaMs,  for  the 
Defendants  who  appealed. 
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1888.       as  they  appeared  upon  the  admissions  in  the  answer, 

jf^^^^"^    were  fully  sufficient  to  justify  the  interference  of  the 

V,  Court. 

Lang. 


Aug.  3,  T7ie  Lord  Chancellor. 

The  principal  point  in  this  case  turned  upon  t^ 
question  how  far  this  Court  had  jurisdiction,  and,  if 
had  jurisdiction,  how  far  it  ought  to  exercise  jurS 
diction,  in  restraining  a  party  from  proceeding  in  s  8^ 
in  the  Admiralty  Court  upon  a  bottomry  bond.  TZ 
bottomry  bond  having  been  given  at  a  foreign  po^ 
Trieste^  the  obligees  transmitted  the  bond  to  this  count  - 
and  proceeded  to  enforce  it.  Those  who  had  the  pr"^ 
.  perty  in  the  vessel,  and  who  were  therefore  to  be  affects 
by  the  bond,  before  any  proceedings  were  instituted 
the  Admiralty  Court,  filed  the  present  bill,  impeachi 
the  security,  on  the  ground  of  fraud,  or  at  least  i 
proper  dealing,  on  the  part  of  those  who  obtained  tfl 
bottomry  bond. 

The  first  question  raised  was,  whether  this  Cou 
had  jurisdiction.     From  the  commencement  of  the  ic  - 
gument  to  the  present  moment,  I  never  entertained 
the  slightest  doubt  that  the  Court  had  jurisdiction  ;  ir' 
deed  I  see  nothing  to  raise  the  question.     No  authorifc- 
has  been  cited  to  shew  that  this  Court  has  no  pow^i 
over  such  an  instrument  alleged  to  be  executed  in  fraud, 
or  under  any  other  circumstances  which  would  induce 
the  Court  to  interfere.     The  instrument,  whether  it  be  a 
bottomry  bond  or  any  other  species  of  bond,  is  a  secu- 
rity for  money  alleged  to  have  been  obtained  under 
circumstances  which  a  court  of  equity  ought  not  to  give 
effect  to;  and  the  Plaintiffs  come  here  asserting  their 
equity,  to  get  rid  of  the  obligation,  whether  as  against 

tlie 
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th^   person  or  as  against  the  property,  in  the  ordinary        18S8. 

of  administration  of  equity  in  this  Court.     Not 

is  no  authority  cited,  but  no  reason  is  urged  which 

induces  me  to  entertain  the  slightest  doubt  on  the  subject. 

In    Act  the  point  was  conceded ;  for  Mr.  Jacobs  in  his 

f^pl^Ty  in  answer  to  a  question  of  mine,  admitted  that  a 

might  exist  in  which  the  Court  would  interfere; 

if  a  case  might  exist,  the  question  is  upon  the  cir- 

ctuxmstances,  and  not  upon  the  jurisdiction. 

Asamming,  then,  the  question  of  jurisdiction  to  be  put 

^n^irely  out  of  view,  it  remains  only  to  be  considered 

^^helher  this  is  a  case  in  which,  at  the  present  moment, 

'^    ^vroald  be  a  sound  exercise  of  the  discretion  of  the 

to  dissolve  this  injunction. 


Now,  in  the  first  place,  I  have  looked,  as  far  as  I 

been  able,  through  the  case  made  upon  the  affi- 

its,  and  upon  the  pleadings ;  and,  in  looking  through 

^be  pleadings  and  the  evidence,  for  the  purpose  of  an 

injunction,  it  is  not  necessary  that  the  Court  should 

fiid.  a  case  which  would  entitle  the  Plaintiff  to  relief  at 

^11    events.    It  is  quite  sufl5cient  if  the  Court  finds,  upon 

^'^^     pleadings,  and  upon  the  evidence,  a  case  which 

Ises  the  transaction  a  proper  subject  of  investigation 

A.  Court  of  Equity ;  and  on  that  I  think  it  would  be 

difficult  here  to  raise  any  dispute. 


n  ordinary  cases  of  bottomry  bonds,  the  owners  have, 

the  security  of  their  own  agent,  the  master,  who 

supposed  to  be  dealing  with  strangers,  and  whose 

J  it  is  to  make  the  best  bargain  he  can  for  the 

lers.     I  find,  however,  that  here  the  owners  have 

irely  lost  that  security.     Looking  at  what  took  place 

Triaie^  although  possibly  the  transaction  may  be 

to  be  all  right,  —  looking  at  what  took  place  at 

Tnette, 
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1838.       Triestey  I  find  that  the  master,  and  those  who  were  to 
take  the  benefit  of  the  bottomry  bond,  were  at  least 
acting  together  against  the  owner ;  that  the  owner  Iiad 
not  the  protection  of  the  master ;  the  master  so  ap- 
pointed not  being  the  person  who  sailed  as  the  original 
master  of  the  vessel,  but  an  officer  who  succeeded»  on 
the  death  of  the  master,  and  one  who  was  appointed 
master  at  Trieste  by  the  intervention  of  the  very  persons 
who  were  to  have  the  benefit  of  the  bond,  or,  at  l^^ast, 
by  the  house  which  those  persons  represent,  and  hy  the 
authority  of  the  Vice-Consul  there.      The  indivicSoal 
in  question  is  appointed  master  on  the  very  day  beC^re 
this  bond  is  executed.     Tliat  may  be  all  quite  righ^t;^ ;  i^ 
may  have  been  necessary  in  order  to  give  legal  val£^i^ 
to  a  perfectly  fair  transaction ;  but  it  is  impossible  ^ 
say  that  it  does  not  raise  a  proper  question  which      tnc 
owners  may  well  be  expected  to  litigate  in  a  Couet  •  ®* 
Equity.     That  is  one  of  many  considerations. 

Then  there  arises  this  question:  —  At  lUo  ccr**^^ 
money  is  said  to  have  been  advanced,  but  nothing 
done  there  to  throw  any  charge  upon  the  vessel; 
bottomry  bond  was  taken  at  Rio,  but  the  vessel 
ceedcd  on  her  voyage  from  Rio  to  Trieste ;  and 
being  nothing  to  fix  the  vessel  with  any  liability  ui*^ 
the  bottomry  bond  for  the  balance  supposed  to  \m 
been  due  at  Rio^  the  bond  is  taken  at  Trieste^  and       ^ 
a  sum  including  the  debt  incurred  at  Rio,     All  that,  ; 

possibility,  may  be  explained;  but  to  say  tliat  thi^ 
not  a  fair  matter  for  investigation  and  inquiry  is,  I  thi^^^ 
saying  much  more  than  the  facts  warrant.     There  is, 
the  case,  a  great  deal  more  of  suspicion  —  at  least 
that  which  requires  investigation  —  of  that  in  the  &^^ 
of  which  this  Court  will  not  permit  the  instrument  t^ 
have  its  legal  operation  without  further  investigatic?^ 
and  inquiry. 

Now, 
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Nbvr,  if  the  injunction  had  been  to  restrain  proceed-  1888. 
upon  an  ordinary  money  bond,  and  I  had  seen, 
i  pon  the  pleadings  and  the  evidence,  a  case  of  so  much 
lispidon,  or  matter  requiring  so  much  investigation, 
admitted  in  the  answer,  as  I  find  upon  the  affidavits  and 
^leadings  in  this  case,  I  should  not  for  a  moment  have 
lesitated  in  saying  that  I  could  not  allow  the  parties 
o  proceed  to  enforce  their  legal  right  until  a  court  of 
quity  had  had  the  opportunity  and  means  of  ascertain- 
Dgr  to  what  extent  that  legal  right  ought  to  be  permitted 
o  be  carried  into  efiect.  The  proceeding  in  the  Ad- 
niralty  Court  is  to  enforce  a  legal  right;  and  the  only 
insvi^er  suggested  to  that  is,  that  the  Court  of  Admiralty 
las  a  power  which  a  court  of  law  does  not  exercise  over 
in  instrument  of  this  nature  —  namely,  a  power  of  per- 
Tiitting  it  to  take  effect  to  a  limited  extent,  and  of  disal- 
. owing  sums  of  money  not  properly  forming  the  subject  of 
m,  bottomry  bond.  The  Court  of  Admiralty,  however,  so 
liras  I  am  aware,  possesses  no  jurisdiction,  and  none  such 
nas  been  asserted,  enabling  it  to  exercise  the  power  which 
ihis  Court  exercises  over  the  instrument  itself,  for  the 
3arpose  of  setting  aside  that  which  ought  never  to  have 
sxisted,  so  as  to  prevent  any  validity  being  given  to  an 
LDStrument  which  originated  in  fraud.  But,  whether 
the  Court  of  Admiralty  has  or  has  not  such  a  juris* 
diction,  it  is  not  because  another  court  has  concurrent 
lurisdiction  that  this  Court  is  to  be  stayed,  particularly 
in  a  case  like  the  present,  where  the  proceedings  in 
fthis  Court  were  instituted  first ;  and  where  the  question 
isy  whether  this  Court,  having  acquired  jurisdiction  over 
ai  subject-matter  peculiarly  within  its  jurisdiction,  is  to 
abstain  from  exercising  that  jurisdiction  because,  after-" 
^wards,  proceedings  are  instituted  in  another  Court, 
which  may  or  may  not  have  a  similar  jurisdiction. 

Vol.  III.  H  h  Inde- 
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and  after  all  the  cost  has  been  so  incurred,  and  this  18S8. 
Ck>urt  has  had  possession  of  the  cause^  and  the  parties 
have  been  put  to  great  expense  in  litigation  here,  j 
am  then  asked  to  withdraw  the  jurisdiction  of  this  Courti 
atid  to  interfere  no  further  in  the  causci  but  to  send  the 
parties  back  to  the  Admiralty  Court  upon  a  question 
^faicli  was  quite  open  in  the  month  of  March  last  year. 

^ow,  for  all  these  reasons^  I  see  no  ground  what- 

-!:•   for  this  application.     I  think  it  comes  very  much 

^*^^    l^te,  and  there  is  no  fact  before  me  to  justify  it  : 

^**^  is  no  point  of  law  upon  which  it  can  be  supported ; 

'**^*ik,  therefore,  it  must  be  refused,  and  with  costs. 


BOOTH  V.  LEYCESTER.  FA.  s,  9. 

Nov,  13. 

V^HIS  was  the  appeal  of  the  Plaintiff  against  the  An  owner  of 
""^  decree  made  by  the  Master  of  the  Rolls  at  the  ^L^^/tncT 
^^aring  of  the  cause,  and  also  against  a  subsequent  Order  Ireland  grant 

^  ed  a  number 
of  of  annuities, 
some  of  which 
^ere  specifically  charged  by  the  deeds  upon  the  grantor's  EngRsh  estates,  with 
powers  of  distress  and  entry  for  recoyenng  the  amount,   and  all  costs,  losses, 
charges,  damages,  and  expenses  occasioned  by  the  same  not  being  duly  paid :  others 
were  secured  by  the  covenant  of  the  grantor  and  a  surety,  with  a  proviso  for  redemp- 
tion on  payment  of  a  certain  sum,  and  all  costs,  charges,  and  expenses:  aU  of 
them  were  further  secured  by  warrants  of  attorney  to  confess  judgment,  upon  which 
judgments  were  entered  up.    Upon  a  bill  filed  by  an  assignee  of  these  annuities, 
after  the  death  of  the  grantor,  for  payment  of  the  arrears  of  the  annuities,  together 
with  interest,  it  was  held  that  he  was  not  entitled  to  interest  upon  the  arrears  of 
any  of  the  annuities,  there  being  no  proof  that  he  had  been  delayed  by  the  absence 
or  conduct  of  the  grantor. 

Tbe  assignee  having  afterwards  instituted  a  suit  in  Ireland  to  recover  the  arrears 
of  the  annuities  out  of  the  grantor's  estates  in  that  country,  an  order  was  made  di- 
recting that,  upon  payment  of  what  was  found  due  to  him  in  the  suit  in  this  Court, 
in  respect  of  the  annuities  specifically  charged,  he  should  execute  releases  of  those 
annuities,  and  enter  up  satisfaction  on  the  judgments  by  which  they  were  secured, 
and  be  restrained  from  prosecuting  the  suit  in  Ireiand  uatil  further  order. 

Hh  2 
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Booth 
Leycesteb. 


of  the  3(1  of  March  ISST^  made  upon  the  Defendant's  pe- 
tition in  the  cause.  The  argument  and  judgment  in  the 
Court  below,  upon  both  occasions,  are  reported  in  the  first 
volume  of  ^x.Kcefi^s  Reports  (/i),  where  the  difTerent  in- 
struments, and  the  history  of  the  transactions  but  of  which 
the  questions  in  the  cause  arose,  are  fully  set  forth.  The  . 
several  points  raised  by  the  appeal,  and  the  materiaL____t_^  ^^ 
circumstances  upon  which  they  turned,  are  also  shortl)^  ^^  T^x 
recapitulated  in  the  Lord  Chancellor's  judgment. 


Mr.  Tlakefieldj  Mr.  Wright,  and  Mr.  Beales,  for  th< 
appeal. 


Mr.  Tinney  and  Mr.  Lavaty  and  Mr.  Spence,  cofUra. 

The  general  line  of  argument  adopted  on  both  sid 
was  substantially  the  same  as  had  been  taken  in 
Court  below.  The  following  additional  authorities  we 
referred  to ;  Batten  v.  Eamley  {b\  Blachnore  v.  Fletm^ 
yy^[c)j  M^CIure  v.  Dimkin  (rf),  Parker  v.  Hutchinson  ( 
Wynn  v.  Williams  (g),  Clarke  v.  Seton{h\  Saundei 
BeportSi  by  Serjf.  Williavis.  [i) 


The  leading  arguments  urged  in  support  of  the  a 
peal  are  stated  and  considered  in  the  judgment. 


Kov.  15.  The  Lord  Chancellor. 

The  facts  of  this  case,  so  far  as  they  affect  the  qu< 
lions  raised  upon  the  -appeal,  are  as  follow :  — 


{d\  Pages  247.  579. 
{b)  2  P.  H^wx.  163. 
{e)  7  71  J?.44C. 
Id)  I  East,  436. 


(e)  3  Vet.  135. 
(g)  5  Vet,  130. 
(/i)  6  Vet.  41 1. 

(i)  Vol.ii.  p.  107.  note. 
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Sir  Jchn  JRoger  Palmer  was  entitled  to  certain  estates 
in  Ireland^  as  to  part  in  fee,  and  as  to  other  part,  for 
life^  subject  to  certain  charges. 

His  wifci  Lady  Palmer^  before  her  marriage,  was  en- 
titled to  2000/',  part  of  a  larger  sum,  secured  upon  a 
mortgage  in  England^  and  to  one  fourth  part  of  cer- 
tain estates  in  Middlesex.  By  articles  previgus  to  the 
marriage  of  Sir  John  Roger  Palmer  and  Lady  Palmer ^ 
.provision  was  made  for  Lady  Palmer^  and  the  children 
of  the  marriage,  out  of  the  Irish  estates,  and  the  fee  .was 
reserved  to  Sir  John  Roger  Palmer,  {a)  The  Middlesex 
estates  of  Lady  Palmer  were  conveyed  in  trust  for  sale ; 
and  the  proceeds,  and  her  fortune  in  money,  were  to  be 
applied  in  paying  off,  first  the  charge  upon  Sir  John 
Roger  Palmer's  fee-simple  estates,  and,  secondly,  those 
upon  his  other  estates.  Part  of  the  Irish  estates  were, 
at  the  suit  of  mortgage  creditors,  sold,  and  the  proceeds 
applied  in  paying  off  the  charges  upon  those  estates. 
Lady  Palmer's  Middlesex  estates,,  and  the  2000/.,  were 
not  applied  as  provided  by  the  articles. 

Afler  the  marriage  (of  which  there  was  no  issue),  a 
brother  of  hsdy  Palmer  having  died,  she  became  entitled, 
as  his  next  of  kin,  to  another  sum  of  2000/.,  part  of  the 
same  mortgage ;  but  this  sum  not  being  affected  by  her 
marriage  settlement,  it  became  the  property  of  her  hus- 
band, Sir  John  Roger  Palmer. 


1838. 


Booth 
Leycbstsb. 


Sir  John  Roger  Palmer j  whilst  the  property  was  so 
^circumstanced,  granted  many  annuities  for  his  life,  and 
^o  forms  were  adopted  in  the  deeds  for  this  purpose:  — 

1.  In 

(a)  The  providon  for  Lady     suit,  that  jointure  had  deter- 

ter  was  by  way  of  jointure;  ,  mined  by  her  deatbl  and  there 

^'^at.  before  the  institution  of  the     were  no  children  of  the  marriage. 
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V. 

Leycbsteb. 


1.  In  some  he  charged  the  annuities  upon  the  ihar' 
in  the  Middlesex  estates,  which  had  belonged  to  Lad^' 
Palmer^  with  the  usual  powers  of  distress  and  entry  for 
recovering  the  annuity,  ^^  and  all  costs,  losses,  charges 
damages,  and  expenses,  which  should  be  occasioned  b; 
the   nonpayment  of  the  same  on  the  days  and  tim 
appointed  for  payment  tliereof ;"  and  he  demised  suctK 
share  in  those  estates  for  a  long  term  to  effect  the  sam 
purposes,  either  by  receipt  of  the  rents,  or  by  sale  or  mo: 
gage  thereof.     He  also  assigned  the  two  sums  of  2000i^ 
and  2000/L,  upon  trust  for  more  effectually  securing  thi 
payment  of  the  annuities. 


fi.  Other  annuities  were  secured  only  by  the  covenan 
of  Sir  John  Bqger  Palmer  and  a  surety,  with  a  clause 
redemption  upon  pajrment  of  a  certain  sum,  and 
costs,  charges,  and  expenses. 


All  the  annuities  were  further  secured  by  warrants 
attorney  to  confess  judgment,  upon  which  judgmenr 
were  duly  entered  up. 

I  have  shortly  stated  the  history  of  the  pwperW 
charged  with  these  annuities,  because  some  argument  ^ 
the  bar  was  addressed  to  that  point ;  but  it  does  n» 
appear  to  me  that  the  question  to  be  decided  turns  * 
all  upon  the  circumstances  of  such  proper^, 
grantor  of  the  annuities,  either  jure  maritiy  as  to  part 
the  money,  or  from  having  paid  off,  out  of  his  own  fii 
charges  which  the  rest  of  it  and  the  share  of  the  Mi^ 
dlesex  estates  were,  by  the  articles,  appropriated  to 
became  entitled  in  equity  to  the  whole ;  and  it  was 
petent  for  him,  either  to  have  the  property  included 
the  articles  applied  according  to  their  provisions,  < 
to  receive  it  himself,  so  far,  at  least,  as  he  was  owner 
the  fee  of  the  trust  estates ;  and  this  right  he  was  e 
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l^d  to  confer  upon  others.     The  grantees  of  the 
uitiesy  therefore,  ivhich  were  charged  upon  this  pro-* 
^Cyi  were  entitled  to  the  same  rights  and  remedies  as 
!Sie  property  in  question  had  originally  belonged  to 
grantor. 


1838. 


BOOTB 

Leyositee. 


e  annuities  not  having  been  paid,  and  Sir  John 

er  Palmer  having  died,  intestate,  and  without  issue, 

question  arose,  whether  the  annuities,  all  of  which 

become  vested  in  the  Plaintiff,  were  payable  without 

rest  upon  the  arrears.  By  the  bill,  which  was  filed  by 

assignee  of  the  annuitants,  on  behalf  of  himself  and  all 

the  creditors  of  Sir  Johi  Roger  Palmer^  the  Plaintiff 

:^ed  leave  to  enforce  the  securities  against  the  pro- 

ty  charged,  and  to  be  admitted  as  a  specialty  creditor 

the  residue  of  the  debt,  although,  to  the  extent  of 

rcing  the  securities  against  the  property  charged, 

interest  of  the  Plaintiff  was  directly  opposed  to  that 

he  other  creditors. 


^IThe  decree  declared,  that  the  estates  and  property  of 
dy  Palmer^  comprised  in  the  marriage  articles,  were 
considered  assets  of  the  intestate  Sir  John  Soger 
inter  ;  and  that  the  Plaintiff,  in  respect  of  the  annui- 
specifically  charged,  was  to  be  considered  as  a  spe- 
c  incumbrancer  on  the  said  estates  and  property,  and 
entitled  to  priority  over  the  general  creditors  of  the 
^^tate ;  and  that  the  surplus  of  such  fund  was  appli- 
le  to  the  payment  of  what  was  due  to  the  Plaintiff  in 
pect  of  the  other  annuities;   and  the  Master  was 
=^ected  to  take  an  account  of  what  was  due  to  the 
^ntiff  in  respect  of  the  amount  of  the  annuities  so 
^^^-^scifically  charged,   without  interest     The  common 
'^r-ections  were  given  for  realizing  the  property  specifi- 
ly  charged,  and  for  taking  the  accounts,  as  usual  in  a 
^^^ditor's  suit.     The  Master  was  directed  to  take  an 
^^^count  of  what  was  due  in  respect  of  the  annuities  not 

H  h  4  specifically 
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8.        specifically  chargedi  together  with  the  other  debts;  but 
no  special  directions  were  given  as  to  the  interest. 

A  separate  report  was  made  with  respect  to  the  money 
due  upon  the  annuities  specifically  charged,  which  re- 
port was  confirmed ;  and  the  heir  at  law  of  Sir  John 
Roger  Palnier  having  presented  a  petition,  stating  that 
the  Plaintiff  had,  in  November  1833  (a),  filed  a  bill  in 
Ireland  J  as  a  judgment  creditor,  in  respect  of  the  same 
annuity  deeds,  to  obtain  payment  out  of  the  Irish  estates ; 
and  it  appearing  that  there  were  funds  in  Court  here  suf- 
ficient to  satisfy  the  arrears  of  the  annuities  specifically 
charged,  the  Master  of  the  Rolls  made  an  Order,  of  ^^ 

the  3d  of  March  1837,  directing  that,  upon  payment  of 
what  was  so  found  due,  releases  should  be  executed  of  ^ 

those  annuities,  and  satisfaction  entered  up  on  the  judg- 
ments in  England  and  Ireland  given  to  secure  them,  and 
that  the  Plaintiff  should  be  restrained  from  proceeding 
in  the  suit  in  Ireland  till  further  order.  (6) 


C3 
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The  PlaintifTs  appeal  complains,  first,  of  so  much  of 
the  decree  as  directs  the  Master  to  take  an  account  of 
the  arrears  of  the  annuities  specifically  charged,  mthaut 
ifUerest ;  secondly,  because  it  does  not  direct  the  Master 
to  calculate  interest  upon  the  annuities  not  specifically  ^^#  jjy 
charged;  and,  thirdly,  it  complains  of  the  Order  of^^^  ^p 
the  3d  of  March  1837,  because  it  directs  the  Plaintiff  to«:>,^  ^ 
execute  releases  of  the  annuities  specifically  charged,  andE^^x^ 
acknowledge  satisfaction  upon  the  judgments  given  too ^  ^to 
secure  them,  and  restrains  proceedings  in  the  suit  inraf  .  m 
Ireland. 


of 
of 


As  to  the  second  head  of  appeal,  it  is  to  be  observedn 
that  the  decree  directs  the  Master  to  take  an  account  oft<:>    ^  ^ 

tbe9C<:SA( 

(a)  The  bill  in  the  En^uh         {h)  See  1  Keen^  S79. 
suit  was  filed  in  January  IS5S, 
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debts  of  the  intestate,  and  of  what  is  due  in  respect  of       1 838. 
annuities  not  specifically  charged,  and  to  calculate 
ic^terest  upon  such  of  the  debts  as  carry  interest^  so 
^^at  the  question  of  interest  upon  the  annuities  would, 
mfc  should  seem,  properly  arise  upon  the  Master's  report; 
l>tit9  as  the  annuities  specifically  charged  were  also  se- 
cured by  judgments,  the  question  how  far  the  judgments 
entitle  the  annuitants  to  interest  b  common  to  them  all. 

It  was  attempted  to  support  the  claim  to  interest  on 
^e  ground  that  the  grantor  had  withdrawn  himself 
from  the  country,  and  by  his  own  conduct  prevented  the 
Plaintiff  from  obtaining  payment;  but  the  evidence  did 
^t  make  out  such  a  case,  and  the  question  therefore  is, 
first,  whether  the  charge  upon  the  property  entitles 
^^  Annuitants  to  interest ;  and,  secondly,  whether  the 
judgments  do  so. 

I^he  argument  upon  the  first  point  is  twofold ;  first, 
to^^  though  interest  upon  arrears  is  not  stipulated  for, 
^  ^erms,  by  the  annuity  deeds,  yet  there  are  provisions 
^bicli  are  equivalent,  and  therefore  include  it ;  secondly) 
^^t  the  annuitant,  if  he  had  pursued  his  remedy  at  law, 
''^'S^t  have  obtained  interest  upon  the  arrears,  and  that 
"^  otjght,  therefore,  to  be  allowed  interest  in  equity. 

^I^lie  first  ground  rests  entirely  upon  the  provision,  in 

^^  c^lause  of  entry,  that  the  annuitant  shall  hold,  until 

^^^     only  the  arrears  of  the  annuity«  but  all  such  costs, 

^*^        charges,  damages,  and  expenses,  as  shall  be  oc~ 


^3ned  by  the  nonpayment  of  the  annuity  at  the  days 

times  stipulated,  shall  have  been  paid ;  —  and  upon 

e  similar  expressions  which  occur  in  the  proviso  for 

^    ^^esser  of  the  term.  These  provisions,  it  is  contended, 


h 


unt  to  a  contract  for  interest.  If,  however,  the  parties 
intended  to  contract  for  interest  upon  arrears,  it  would 
^^^c  been  vary  easy  for  them  to  do  so.  Damages  msyi  no 

doubt. 


L 
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doubt,  be  an  equivalent  for  interest;  but  the  two  things  are 
not  only  not  the  same,  but  are  of  a  precisely  opposite 
nature.  Interest  contracted  for  is  due  under  the  con- 
tract, and  in  pursuance  of  it ;  but  damages  are  a  ccmi- 
pensation  for  a  breach  of  the  contract.  It  is  impossible 
that  the  parties  could  have  intended  by  these  terms  to 
contract  for  the  payment  of  interest  upon  arrears ;  and  a 
reference  to  other  parts  of  the  deed  puts  this  beyond  all 
doubt.  The  power  of  distress  is  for  the  annuity,  and 
all  arrears  thereof,  as  in  the  case  of  a  rent,  to  the  intent 
to  satisfy  the  arrears,  and  all  costs,  charges,  and  ex- 
penses to  be  occasioned  by  the  nonpayment  of  the  same. 
Next  comes  the  clause  of  entry,  in  which  the  word 
**  damages,"  coupled  as  it  is  with  the  words  <*  costs, 
charges,  and  expenses,"  must  be  construed  to  mean 
damages  incurred  by  or  incident  to  the  entry  and  hold- 
ing possession.  In  declaring  the  trusts  of  the  term,  the 
expression  is,  *^  to  raise  the  arrears  of  the  annuity,  toge- 
ther with  all  such  damages,  costs,  charges,  and  expenses 
as  the  annuitant  shall  expend  or  be  put  unto  by  reason 
of  the  nonpayment  of  the  annuity."  In  a  subsequent 
part  of  this  clause,  the  expressions  are,  "  costs,  charges, 
damages,  and  expenses  incurred,  suffered,  borne,  sus- 
tained, and  laid  out,  by  reason,  or  on  account,  of  the 
nonpayment  of  the  aimuity."  If  it  had  been  intended 
to  stipulate  for  interest  upon  the  arrears,  or  for  an  equi-  — 
valent  for  it,  that  would  have  formed  part  of  all  the  ^ 
trusts,  and  an  object  of  all  the  remedies ;  but,  with 
spect  to  the  4000/.,  the  trust  is  only  **  to  secure  pajrment^  rx  ^Mnt 
of  the  arrears,  and  all  costs,  charges,  and  expenses  in-^- jnr  m  in- 
curred or  sustained  by  reason  of  the  nonpayment."*.  :J' cut.' 
The  covenant  for  payment  is  only  for  the  annuity  8dd£>cjB«3BU< 
the  arrears  thereof.  So,  it  is  provided  that,  upon  the^fl^  tb 
death  of  the  grantor,  ^^  and  full  payment  of  all  arrears, 
and  of  all  such  costs,  charges,  and  expenses  as  afore- 
said," satisfaction  shall  be  entered  up  on  the  judgments ;  « 
and,  in  the  clause  of  repurchase,  the  provision  is  for   * 

payment 


r±t 


K«re- 
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payment  of  what  shall  be  due  **  on  account  of  the  an- 

nuity,    and  of  such  costs,  chargesj  and  expenses  as 

aforesaid."     It  appears  to  me  clear  that  this  deed  does 

not  contain  any  stipulation  for  interest  upon  arrears,  or 

for  any  equivalent  for  it ;  but  that  the  expression  relied 

uj>on  was  introduced  only  for  the  purpose  of  securing 

the  grantee  against  any  damages  or  losses  which  he 

nriin^ht  sustain  in  enforcing  the  remedies,  and  not  from 

the  breach  of  the  contract  for  payment.    And  that  the 

grantee  of  one  of  the  annuities  so  understood  it  appears 

certain  from  the  language  of  the  assignment  to   the 

present  Plaintiff,  in  which,  though  the  annuity  was  nearly 

seven  years  in  arrear,  he  assigns  merely  the  arrears  and  the 

securities  for  the  same,  without  any  mention  of  interest 

I^  upon  the  second  part  of  the  argument,  namelyi 

tliat,  if  the  annuitant  had  pursued  his  remedy  at  law,  he 

'i^ight  have  obtained  interest,  and  that  he  ought  tliere- 

*ore  to  be  allowed  it  in  equity,  it  be  meant  that  the 

^eed  gave  him  at  law  a  right  to  interest,  that  is  answered 

t>y  the  observations  I  have  made  upon  the  deed  itself. 

«ut  if  it  be  meant  that,  if  the  annuitant  or  his  trustee 

^^  obtained  possession  under  the  powers  in  the  deed, 

wis  Court  would  not  have  relieved  the  grantor  against 

^Uch  possession  without  payment  of  interest  upon  the 

^^rears,  that  argument  is  answered  by  the  fact,  that 

^'^Q  grantor,  or  those  who  derive  title  through  him,  are 

in  this  suit  seeking  any  such  relief;  that  the  grantee 

er  did  avail  himself  of  his  legal  remedies,  but  is  now 

^jF^f^lying  to  this  Court  for  relief;  and  the  authorities 

r  that  in  such  a  case  this  Court  does   not  give 

^rest  upon  arrears  of  annuities. 

Xjpon  this  subject  Robinsofi  v.  Cumming  (a)  is  pre- 
^^^ly  in  point.    That  was  the  grant  of  an  annuity  to  a 

stranger, 

(a)  2  Atk,  409. 
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stranger,  who  had  by  his  deed  a  right  to  enter,  and  to 
hold  till  all  arrears,  costs,  and  damages,  were  satisfied. 
Lord  Hardwickcj  however,  held  that  he  was  not  entitled 
to  interest,  and  said  that  there  was  no  instance  in  which 
the  Court  had  allowed  interest  upon  the  arrears  of  sndi 
an  annuity,  although,  if  the  annuitant  had  entered  and 
been  in  possession  of  the  estate,  the  Court  would  not 
have  obliged  him  to  quit  possession,  unless  the  grantor 
had  agreed  to  allow  him  interest  on  the  arrears  of  the 
annuity. 


In  Newman  v.  Aiding  {a)  JjqtA  Hardwicke  allowed  J 
interest,  but  upon  the  ground  that  it  was  for  the  main-^ 
tenance  of  a  wife ;  and  in  Tew  v.  Earl  of  Winterton  (6),  ii 
which  that  case  was  cited,  Lord  Thurlaw  did  not 
disposed  to  follow  it,  but  fully  confirmed  the  genera^ 
rule,  as  did  Lord  JRosslynj  shortly  afterwards,  in  Creuze'^^ 
Hunter,  (c)  No  subsequent  case  has  been  cited  in  an^x: 
respect  breaking  in  upon  the  general  rule.  The: 
observations  of  the  Master  of  the  Rolls  upon  Gaj^ 
v.  Cox  {d)  and  Power  v.  Bennis  {e\  in  Ridgeway,  dispose 
satisfactorily  of  those  two  cases ;  and,  being  of  opiniot^ 
that  there  is  nothing  in  the  deed  to  support  the  claimrs 
I  must  necessarily  come  to  the  conclusion  that,  upor^ 
this  first  head,  namely,  the  right  of  the  annuitant,  inde^ 
pendently  of  the  judgment,  he  is  not  entitled  to  interests 
upon  the  arrears ;  and  that  the  decision  of  the  Mastes^ 
of  the  Rolls  upon  that  point  is  correct 


The  second  ground  upon  which  interest  is  claimed 
that  there  are  judgments  in  a  penal  sum,  given  to  secor*'^ 
the  annuities ;   and  that  the  annuitant,  if  he  had 
ceeded  upon  the   judgments,    might  have  recovei 


(a)  3  Atk.  579. 
(6)  1  FVf.jun.45I. 
(c)  SFff.jun.  157. 


(d)  I  Ridge.  I  S3. 
(tf)  2  Ridge.  236. 
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iatarest  in  the  shape  of  damages.  Now  it  is  in  the  first 
pbiceto  be  observed,  that  by  the  annaity  deed  satisfaction 
i*  to  be  entered  up  on  the  judgments  on  payment  of  the 
trrcars,  ^  and  all  such  costs,  charges,  and  expenses  as 
afimsaid ; ''  and  that  it  is  not  the  party  liable  to  the  judg- 
ment, but  the  annuitant,  who  is  applying  to  this  Court. 
The  judgment  is  not  given  for  a  debt  due,  but  to  secure 
the  performance  of  the  contract;  and  the  annuitant 
never  used  that  remedy  for  that  purpose.  He  has 
preferred  this  Court ;  and  must,  therefore,  rest  satisfied 
with  that  which  the  practice  of  this  Court  will 
give.  It  is  quite  clear  that  the  general  rule  in  this 
Court  is  not  to  allow  interest  upon  judgments,  in  ad- 
niinistering  assets.  From  Deschamps  v.  Vanneck  (a) 
to  Gaunt  v.  Tttj/lor  (£),  no  doubt  appears  to  have  existed 
^*p^  this  point ;  and  yet,  in  all  cases  of  judgments, 
actions  might  have  been  brought  upon  tliem,  in  which 
damages  in  the  nature  of  interest  might  possibly  have 
"Cen  recovered.  In  Bedford  v.  Coke  (c)  the  annuitant 
"^  a  judgment ;  but  Lord  Hardwicke  refused  to  give 
interest. 

In  this  case  the  creditor  has  failed  in  his  attempt 

to  prove  that  be  has  been  delayed  by  the  absence 

or  conduct  of  the  debtor:    the  Court  has  not  in« 

terfered  with  his  1^1  right ;  and  the  original  debt  did 

not  bear  interest.     Under  such  circumstances,  there  is 

no  authority  for  allowing  interest  upon  the  judgment 

Id  Morgan  v.  Evans  {d)  the  House  of  Lords,  reversing 

s  dedsion  of  the  Court  of  Exchequer,  allowed  interest 

opon  a  judgment :    but  in  that  case  the  original  debt 

carried  interest ;  and  the  Court  deprived  the  creditor  of 

the  possession  of  the  estate.    The  case  of  Ogilvie  v. 

Foley 


1838. 


Booth 
Lbycsstjer. 


{a)  8  Ftff.jun.716. 

\b)  3  Mfflne  4*  Keen^  302. 


(c)  XDkk.M^. 
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1838.       Foky  {a)  seems  to  shew  that  the  annuitant  could  no 

Booi^      ^^^^  recovered  interest  by  way  of  damages  upon  hi 

V.  judgment  in  this  case;  although  that  is  not  the  grounc 

YCBSTEB.    ijpQjj  which  my  decision  proceeds*    I  am  therefore  o 

opinion^  that  the  judgments  do  not  entide  the  Plaintii 

to  interest ;  and  this  disposes  of  all  those  annuities  no 

charged  upon  the  estates. 

It  was  then  said  that  the  money  applicable  to  tba 
payment  of  the  arrears  of  these  annuities  had  been  ii 
Court,  and  productive;  that  it  was  the  Plaintiff's  ftmdj 
and  that,  consequently,  he  was  entitled  to  what  it  had 
produced.  This  claim,  however,  was  answered,  and  I 
think  satisfactorily,  by  the  fact  that  the  money  was  na 
paid  into  Court  in  the  suit  of  the  annuitant,  or  upon  hii 
application ;  and  cannot  therefore,  in  any  way,  be  oon 
sidered  as  his  fund. 

This  disposes  of  the  appeal  against  the  decree 
There  remains  to  be  considered  the  Order  of  the  Sd  a 
March  1837,  of  which  the  Plaintiff  complains  in  so  far  ca 
it  orders  him  to  execute  releases  and  re-assignments  m 
the  annuities  specifically  charged,  and  to  enter  up  satis- 
faction upon  the  judgments  in  England  and  in  Irdars 
given  to  secure  them,  and  restrains  him  from  prosecutiic 
his  suit  in  Ireland. 

The  order  proceeds  upon  the  ground  that  the  tot^ 
amount  of  what  the  Plaintiff  is  entitled  to  in  respect 
these  annuities  and  the  incidental  charge  had  be* 
ascertained,  and  funds  appropriated  for  the  payment 
the  amount;  and  it  is  only  upon  payment  of  all  thatfatf 
been  so  found  due  that  the  Plaintiff  is  to  comply  wS 
these  directions.     The  Plaintiff  comes  into  equity 

obts^ 

(a)  s  BlacktL  1111. ;  and  see  2  Tidd,  1 185. 9th  ed. 
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in  payment  of  a  demand.  He  receives  all  that  the 
urt  adjudges  him  to  be  entitled  to ;  and  it  is  quite  of 
Tse  to  require  him  to  give  up  and  surrender  tlie 
urities  which  he  held  for  such  demand.  Whether 
'would  or  would  not  have  got  more  if  he  had  at  first 
ceeded  in  Ireland  is  immaterial.  This  Court,  to 
ch  he  thought  it  expedient  to  apply,  decides  that 
h^ithe  is  directed  to  receive  is  the  whole  to  which  he  is 
^Ki^Xtled,  and  will  not,  therefore,  permit  him  to  retain,  for 
^l^^  purpose  of  using  elsewhere,  securities  upon  which, 
^^^c^ording  to  the  judgment  of  the  Court,  nothing  remains 
^1^^.     As  to  this,  Rigby  v.  M^Namara  {a)  is  in  point. 


18S8. 


Booth 

V. 
L£yC£8TEB. 


result  of  the  whole  is,  tlmt  in  my  opinion  the 
J  ^icl^pnent  of  the  Master  of  the  Rolls  is  right  in  all  its 
and  that  the  appeal  must  be  dismissed  with 

C«s)  9C%ur,415.  judgments,  the  act  1  &S  VicU 

C^3  See  now,  as  to  interest  on     0.  l  lo.  s,  17. 


In  the  Matter  of  the  4  6.  4.  c.  76. 
Ex  parte  L  C,  an  Infant. 

^  ^  "^HIS '  was  a  petition  presented  under  the  4  G.  4. 

c.  76.,  on  the  part  of  a  female  infant  of  the  age  of 

^*S^>teen  years,  stating  that  she  had  received  eligible 

*^**'^J)osaIs  of  marriage,  but  that  her  father,  unreasonably 

^^  ^om  undue  motives,  refused  his  consent,  and  praying 

^^t  the  Lord  Chancellor  would  make  a  judicial  de- 

^•^"Tation  that  the  proposed  marriage  was  proper,  with  a 

^^^^  to  its  being  forthwith  solemnised. 

Mr. 

only  to  a  case  in  which  he  is  non 


May  24.  35. 


The  provision 
in  the  seven- 
teenth section 
of  the  Mar- 
riage Act 
(4G.4.  C.I 6,) 
does  not  ap- 

Sto  the  case 
El  father 
who  is  beyond 
the  seas,  or 
unreasonably' 
withholds  his 
consent,  but 
cofnpoi  menHi, 
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18S8.  Mr.  fVigram  and  Mr.  Stuart^  for  the  petition. 

Ex  parte  The  question  turns  solely  upon  the  construction  of 

^'  ^*  the  marriage  act,  the  4  G.  4.  c.  76.  The  sixteenth 
section  of  that  statute  requires  the  consent  of  the  fatlier, 
if  living,  to  the  marriage  of  any  party  under  twenty-one 
years  of  age,  such  party  not  being  a  widower  or  widow : 
and  in  case  this  provision  is  violated,  the  father,  by  the 
twenty-third  section,  is  empowered  to  sue  for  a  forfeiture 
of  all  the  estate  and  interest,  in  any  property,  whicli  has 
accrued  or  shall  accrue  to  the  offending  party  by  force 
of  such  marriage,  without  the  required  consent.  The 
seventeenth  section  enacts,  that  "  in  case  the  father  or 
fathers  of  the  parties  to  be  married,  or  of  one  of  them 
so  under  age  as  aforesaid,  shall  be  non  compos  mentis^  ^ 
or  the  guardian  or  guardians,  mother  or  mothers,  or-:j 
any  of  them,  whose  consent  is  made  necessary  as  afore— ^ 
said  to  the  marriage  of  such  party  or  parties,  shall 
non  compos  mentis^  or  in  parts  beyond  the  seas,  or  shalF 
unreasonably  or  from  undue  motives  refuse  or  withholdl 


his,  her,  or  their  consent  to  a  proper  marriage,  then  ir  2         i 
shall  and  may  be  lawful  for  any  person  desirous  o' 
marrying,  in  any  of  the  before  mentioned  cases,  to  appl 
by  petition  to  the  Lord  Chancellor,  Lord  Keeper,  or 
the  Lords  Commissioners  of  the  Great  Seal  of  Grea 
Britain^  for  the  time  being.  Master  of  the  Rolls^  o 
Vice-Chancellor  of  England^  who  is  and  are  respectively 
hereby  empowered  to  proceed  upon  such  petition  in  & 
summary  way  ;  and  in  case  the  marriage  proposed  shalE^ 
upon  examination,  appear  to  be  proper,  the  said  Lor» 
Chancellor,  Lord  Keeper,  or  Lords  Commisssioners 
the  Great  Seal,  for  the  time  being,  Master  of  the  Roll^ 
or  Vice-Chancellor,  shall  judicially  declare  the  same 
be  so;  and  such  judicial  declaration  shall  be  deemed  an 
taken  to  be  as  good  and  effectual,  to  all  intents  an  ^ 
purposes,  as  if  the  father,  guardian  or  guardians,  (^^ 

moth^2r 


;^^^sideration,  he  should  take  an  opportunity  of  con- 
ning with  His  Honor  upon  it. 


k 


The 

(d)  19th  Auguit  1834. 

Vol.  hi.  I  i 
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>ther  of  the  person  so  petitioning  had  consented  to        1888. 
rh  marriage." 

JLt  is  submitted  that,  under  this  clause,  the  Lord  Chan- 

11  or  is  authorised  to  substitute  his  judgment  for  that 

the  father,  where  the  latter  unreasonably,  or  from 

ue  motives,  withholds  his  consent,  the  father  being, 

ording  to  the  language  of  the  section,  one  of  those 

hose  consent  is  made  necessary  as  aforesaid  to  the 

xriage  of  such  party."     The  Lord  Chancellor  has, 

vrefore,  jurisdiction  to  entertain  the  matter  and  inquire 

the  propriety  of  the  proposed  marriage,  and  an 

uiry  is  all  that  this  petition  asks  in  the  first  instance. 

reason  can  be  suggested  why  a  father  who  wantonly 

s  his  consent  should  be  in  a  different  situation  from 

other  guardian.     The  Vice-Chancellor  made  a  simi- 

order  some  time  ago  in  Ex  parte  Cooper  (a),  the  case 

d  young  lady  under  age,  whose  father  was  then  re- 

ing  in  Indiuy  and  not  likely  to  return  to  Etigland. 

7^  Lord  Chancellor  said  that,  in  his  opinion, 

^    words  "  any  of  them  whose  consent,"  &c.,  referred 

the  persons  named  in  the   immediately  preceding 

'Cnber  of  the  sentence,  viz.  "the  guardian  orguar- 

*^ns,    mother    or    mothers:"     and  that  the  discre- 

ary  power  of  consent  vested  in  the  Judges  of  this 

c^urt,  in  case  the  consent  should  be  withheld  unrea- 

^^ably,  or  from  undue  motives,  applied  exclusively  to 

case  of  such  guardian  or  mother  so  acting.     As, 

•^**rever,  the  point  had  been  under  the  Vice-Chancellor's 
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May  26. 


The  Lord  Chancellor  said,  he  bad  seen  the  Vice- 
Chancellor  on  the  subject  of  the  construction  to  be  put 
on  the  Marriage  Act  in  this  case*     They  had  looked  at 
the  act  together ;  and  they  were  clearly  of  opinion  that 
its  provisions  did  not  extend  to  the  case  of  a  father  be- 
yond seaS)  or  unreasonably  withholding  his  consent,  but 
solely  to  the  case  of  a  father  who  was  non  compos.   There 
could  be  no  doubt  that  the  order  in  Ex  parte  Cooper 
would  not  have  been  made,  if  the  act  had  been  properly 
brought  under  his  Honor's  attention  at  the  time.     Th^ 
date  />f  the  order,  being  the  19th  of  August^  afforded 
very  sufficient  explanation  of  the  circumstances  un 
which  that  order  was  obtained. 


-  ^  »d 


der 


May  26. 


DOWNING  COLLEGE  Case. 


Upon  the 
taxation  of 
costs,  even 
as  between 
solicitor  and 
client,  the 
rule  is  to 
allow  only 
two  counsel, 
or,  under 
special  cir- 
cumstanceSy 
three. 


ON  the  dismissal  of  the  petition  in  this  matter  [t%>  ^  [a\ 
the  costs  of  all  parties,  taxed  as  between  solicit^  r3:itor 
and  client,  were  directed  to  be  paid  out  of  the  funds  9s.  fis  of 
the  C-ollege,  as  in  the  Qiieen^s  CcUege  case.  (6)  T-B-  'The 
Master,  in  taxing  the  costs^  allowed  the  fees  of  the  tlir  ^liree 
Queen's  counsel  who  appeared  on  behalf  of  the  ipeixlxm  m  ^Mxon^ 
but  he  disallowed  those  of  the  two  other  counsel  on  r  ^  ^^ 
same  side,  who  were  gentlemen  behind  the  bar. 


Mr.  Knight  Bnice  appeared  in  support  of  a  petit. ; 
praying  that  the  Master  might  review  his  taxation 
that  point  The  assistance  of  the  junior  counsel,  he  sr 
mitted,  had  been  of  essential  service  in  die  conduct  of 
argument.    He  was  unable  to  refer  to  any  case  in  wi 


itJOfl 

the 
ite 


(a)  See  2  M}^ne  j-  Crmg^  642. 


(6)  Sec  Jac.  p.  47. 


Case. 
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^e  fees  of  more  than  three  counsel  on  a  side  had  been        18S8. 

^owed  on  taxation;  but  as  three  counsel  within  the      zf^"^^^"^ 

^  Downing 

oar  were  retained  in  support  of  the  petition,  whose  fees       College 
had  all  been  allowed,  it  seemed  that  one  of  them  might 
have  been  more  properly  struck  off  than  the  two  juniors. 

2^e  Lord  Chancellor  inquired  what  number  of 
connsel  on  the  other  side  the  Master  had  allowed. 

Mr.  Knight  Bruce  said  that  three  were  allowed,  all  of 
whom  were  counsel  within  the  bar. 

TTie  Lord  Chancellor  was  of  opinion  that  the  Master 
had  come  to  a  proper  conclusion.  A  suitor  might  employ 
as  many  counsel  as  he  pleased ;  but  when  the  costs  were 
ordered  to  be  taxed,  although  as  between  solicitor  and 
client,  the  rule  was  to  allow  only  two  counsel,  or  three, 
mider  special  circumstances. 


FOLEY  V.  HILL.  •^"^  ««» «^- 

npHE  bill,  which  was  filed  in  January  1838,  stated,  in  Where  abiU 

substance,  that,  in  the  month  of  April  1829,  the  ten^ich, 

Defendants    carried   on  business  in   copartnership  as  if  true,  would 

.  .      e,  \t     ,f  destroy  an  an- 

bankers,  at  Stourbridge,  and  that,  on  the  II th  of  Ajpril  ticipated  legal 

in  that  year,  the  PlaintiflF  opened  a  banking  account  Jj^^ng  uTthat 

with  them,  by  causing  a  sum  of  6117/.  lOs.  to  be  paid  bar,  will  be 

into  their  bank  on  his  account,  for  which  the  Defend-  jj^\^^  j^  j/ 

«nts  cave  him  their  accountable  receipt:  that  divers  supported  by 

an  answer 

^Qms  continued  from  time  to  time  to  be  paid,  and  divers  which  fully 

cheques  to  be  drawn  by  the  PlaintiflF  and  his  agents  on  Ju^^^®*.^^ 

^ch  account,  during  the  successive  years  1831,  1832, 

I  i  2  1833, 
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1838.        183S,  and  1834,  which  sums  and  cheques  were  duly 
entered  and  noted  in  the  Defendants'  banking  books, 
and  to  the  Plaintiff's  account:  that  interest  accrued  on 
the  balances  from  time  to  time  due  on  such  account,  and 
was  duly  entered  or  credited  to  the  Plaintiff  in  the  said 
account;  and  that,  during  the  whole  of  the  aforesaid 
period,  a  very  large  sum  was  due  to  the  Plaintiff  on  the 
balance   of  such   account.     It   then   alleged,    that  the 
Plaintiff,  being  desirous  to  close  his  account  with  the 
Defendants,  made  applications  to  them  to  render  a  state- 
ment of  their  receipts  and  payments  on  his  account,  and 
of  the  interest  accruing  on  the  balance ;  but  that  they 
refused,  under  the  pretence  that  no  entries  had  been 
made  to  or  on  account  of  the  Plaintiff's  account  within 
six  years  then  last  past,  and  that  no  written  acknow 
ledgment  of  the  existence  of  any  such  account,  and  n 
written  promise  to  pay  the  balance  thereof,  had  beei 
signed  by  the  Defendants,  or  any  member  of  their  firms 
since  the  accountable  receipt  of  April  1 829,  and  that 
the  claim  was  barred  by  the  Statute  of  Limitations. 

The  bill  then  contained  a  variety  of  special  chargesi^s 
all  tending  to  shew  that  the  Defendants  had,  by  their  S. 
own  acts,  and  by  entries  and  statements,  made  withiv  m 
the  six  years,  and  down  to  a  very  recent  period,  in  theif 
partnership  books  and  accounts,  and  balance  sheets 
treated  and  admitted  the  Plaintiff's  claim  as  a  subslstin  m 
debt  due  from  them  to  him.  The  bill  furtlier  char, 
that  various  letters  and  written  communications  h 
within  the  six  years,  passed  between  the  Defendants  ai 
their  solicitor,  and  other  persons,  relative  to  the  matte 
mentioned  in  the  bill,  and  wherein  the  existence  of  t 
Plaintiff's  claim  as  a  subsisting  debt  was  stated  or  a» 
mitted;  and  that,  in  the  banking  books  and  balance  sh 
of  the  firm,  there  were  various  entries  and  memoran 
referring  to  or  including  the  sum  of  6117/.  105.,  and 


II 
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monies  received  on  the  PlaintiflF's  account,  or  the        1838. 
ance  due  in  respect  of  such  account,  and  that  by  such 
tries  and  memoranda  the  truth  of  the  matters  therein 
and  charged  would  appear.  The  bill  also  contained 
i^^  usual  charge  as  to  the  possession  of  books,  accounts, 
ipers,  vouchers,  &c.,  and  called  upon  the  Defendants 
set  out,  in  a  schedule,  a  true  and  correct  list  of  them. 

The  bill   prayed  an   account  and  payment  of  the 
l1  ance  due  upon  the  Plaintiff's  banking  account. 

"TTo  this  bill  two  of  the  Defendants  put  in  a  joint  and 
^^eral  plea  and  answ^,  whereby  to  all  the  discovery  and 
lief  sought  by  the  bill, — other  than  such  parts  of  it 
sought  a  discovery  by  means  of  the  interrogatories 
Mended  on  the  allegations  and  charges  introduced  for 
purpose  of  shewing  that  the  Defendants  had,  within 
years,  admitted  or  treated  the  demand  as  a  subsist- 
debt  (which  excepted  parts  were  specifically  set 
T)  —  the  Defendants  pleaded  the  Statute  of  Limita- 
»s.  They  then  went  on,  by  answer,  to  deny,  5m- 
'^  a  considerable  portion  of  the  special  charges  with 
**^^pect  to  the  alleged  transactions  as  amongst  them- 
^^lyes,  and  between  themselves  and  other  persons,  on 
*^^lialf  of  the  Plaintiff,  relative  to  his  claims,  within  the 
^*^C  years  last  past:  but  they  did  not  fully  answer  the 
^^*^«rges  upon  that  point,  and  in  particular  they  omitted 
^^^  make  any  answer  to  the  charges  relating  to  entries 
^^  the  partnership  books  and  balance  sheets,  to  admis- 
ns  or  statements  in  communications  with  other  per- 
ns, and  to  the  possession  of  books  and  papers  touching 
«  matters  in  question  in  the  cause. 

This  plea  was  set  down,  and  came  on  for  argument 

^^fore  the  Vice-Chancellor,  on  the  5th  of  May  1838, 

^ben  his  Honor,  on  the  ground  that  the  Defendants 

lis  had 
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1838.  had  not  fully  answered  such  parts  of  the  bill  as  were 
excepted  from  the  plea,  and  as  they  purported  to  answer, 
made  an  order  over-ruling  the  plea*  The  Defendants 
now  appealed  against  that  order. 

The  Solicilor-General  and  Mr.  Armstrongs  in  support 
of  the  appeal. 

The  alleged  insufficiency  in  the  Defendants*  answer 
consists  principally  in  this,  that  they  do  not  thereby 
deny  that  they  have  written   letters  within   six  years   ^-^^^ 
acknowledging  the  Plaintiff's  debt,  or  that  they  have  in  mtkm  k 
their  custody  or  power  documents,  papers,  and  accounts  ^k;:^^^^^ 
relating  to  the  matters  in  question,  and  by  which  the^  M-tie 
truth  of  the  charges  in  the  bill  would  appear.     BuV'.K.a' Jut 
what  we  contend  is  that,  upon  the  argument  of  the  plet^^^Jea 
(and  here  the  case  comes  before  the  Court  simply  upociK^i^Km 
the  plea),  the  Court  has  no  right  to  look  at  all  into  th»  mtM^ 
answer,  for  the  purpose  of  judging  whether  it  is  suffifiFS^rffi- 
cient  or  not.     Our  plea  is  a  perfectly  good  plea  if  it  b^df    be 
true;  but  when   a  party  has  set  down  a  plea  to  h^zW     be 
argued,  the  sole  question  is  whether,  assuming  it  to  bdC     be 
true,  it  is  a  valid  defence  to  the  demand.   In  a  plea,  tw^^^^'.wo 
matters  are  to  be   considered ;  first,  its  validity  as        ^s  a 
defence,  if  true;  and,  secondly,  its  truth.    The  former  :      -irris 
purely  a  question  of  law,  the  latter,  of  fact ;  and  with    ^-M^  & 
view  to  the  trial  of  the  latter,  the  Plaintiff,  by  exceptisrK^-^g 
to  the  answer,  may  obtain  the  further  discovery  vfhic^  i  M-ji\c\i 
he  requires. 

ITie  Lord  Chancellor. 

I  understand  your  proposition  to  be  that  the  pM^^^  p'^ 
would  be  good,  although  there  was  no  answer  to  sumlm^^^^P' 
port  it     Suppose  a  plea  of  purchase  for.  valuable  coc:^^^^^''" 
sideration  without  notice,  to  a  bill  which  charged  pas  ^i^Af- 
ticular  acts  equivalent  to  or  inferring  notice,  would   JELml  A 
not  be  necessary  to  deny  those  charges  by  the  answer    ^n^"? 
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The  Solicitor^GeneraL  1838. 

"Xhe  PlaintifiP  is  entitled  to  except  to  the  answer,  and        Foley 


may  get  a  full  discovery.     This  answer  I  admit  is        ^' 
n  to  exception.      The  Vice-Chancellor's  judgment 
^Mrevit   upon   the  ground,   that  there    were    particular 
cho.rges  in  the  bill,  which  were  excepted  from  the  plea 
ibr  the  purpose  of  being  answered,  and  were  not  pleaded 
to,  cmd  which,  nevertheless,  were  not  fully  answered.  But 
if  his  Honoris  decision  be  correct,  where  is  the  line  to  be 
dra vn  ?    The  only  possible  object  of  such  an  answer  is 
to     prove  the  truth  or  untruth  of  the  plea.     The  bill 
sta.tes  certain  facts,  shewing  that  the  matter  of  the  plea 
does  not  exist.     As  to  those  facts,  the  Plaintiff  has  a 
I'i^ht  to  call  for  an  answer ;  but  such  answer  is  not  to  be 
looked  at  for  the  purpose  of  seeing  whether  the  plea  is 
or  is  not  a  good  plea  in  law,  although  it  may  conclusively 
^stfiiblish  that  the  plea  is  untrue  in  fact.    No  case  exactly 
involves  or  decides  this  point.     The  question,  however, 
is  glaticed  at  incidentally  in  an  anonymous  case  in  At" 
^^Ts^  (a),  a  case  referred  to  by  Lord  Redesdale  (b)  in  the 
passage  of  his  Treatise  on  Pleading  where  his  Lordship 
^oxtsiders  the  subject.   The  conclusion  at  which  his  Lord- 
^iiip  arrives  (c),  however,  is  not  reconcilable  with  prin- 
^'t>le,  and  seems  at   variance  with  the  doctrine   laid 
n  by  Lord  Eldon  in  Bayley  v.  Adams,  {d)    The  cases 
^ope  v.  Bish  {e)  and  Edmundson  v.  Hartley  (g)  can- 
be  law. 

ZTke  Lord  ChancelloH. 

If  facts  which,  if  true,  would  destroy  the  plea  are  left 
^^uched  by  the  answer,  I  certainly  never  have  sup- 
they  could  be  safely  so  left.    What  you  neither 

plead 

(a)  3  Atk.  70.  {d)  6  Vet.  586. 

{b)  p.  871. 4th  ed.  {e)  1  Antt,  97. 

(e)  See  pp.  856.  898.  {g)  1  Antt.  59. 

li  4 
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plead  to  nor  answer,  you  admit.      So  that  what  the 
Court  would  be  doing  would  be  to  say,  here  is  a  very 
good  defence,  and  here,  at  the  same  time,  is  a  fact  ad 
mitted  which  destroys  it  as  a  defence. 

The  SolicitoT'-GeneraL 

The  principle  seems  to  resolve  itself  into  this,  tba\ 
what  the  Plaintiff  is  entitled  to,  he  is  entitled  to  in  thi 
shape  of  discovery,  to  enable  him  to  rebut  the  trutT. 
of  the  plea,  when  that  comes  to  be  controverted ;  bc 
that,  as  the  truth  of  the  plea  cannot  possibly  conr:- 
in  question  upon  the  argument  as  to  its  validity, 
Court,  in  this  stage,  has  no  right  to  inquire  into 
sufficiency  of  the  discovery.  This  is  the  view  whi< 
seems  to  have  been  taken  by  Mr.  fVigram  in  his  "  Poirsr 
in  the  La*w  of  Discovery  ^  (a)  Sanders  v.  Kir^  (i),  Thris^  =  ng 
V.  Edgar  (c),  Cork  v.  Wilcock  (^),  McGregor  v.  Ec^am^^sist 
India  Company  [e\  Lord  Portarlingtofi  v,  Soulby.  (g) 

The  Lord  Chancellor* 

The  bill  in  this  case  is  founded  upon  the  principles-         ^ 
anticipating  a  legal  bar  in  the  shape  of  a  plea  of  C^  ^^ 
statute  of  limitations ;  and,  with  that  view,  it  introducr^?^^ 
in  the  usual  way,  a  charge,  which,  if  true,  would  remc^*"^ 
the  bar,   by  preventing  the  operation  of  the  statute^ 
That  is  the  neat  statement  of  the  point,  and  it  cer- 
tainly  raises  a   question   applicable,   not  only   to  the  i 
statute    of  limitations,    but    to   every    case    where   a  \ 
charge  is  to  be  found  in  a  bill,  which,  if  true,  would 
remove  an  expected  legal  bar.     The  Defendants  plead 
the  legal  bar.    No  objection  is  taken  to  the  averments  of 
the  plea ;  but  the  objection  is  that  the  allegation,  which, 

if 

(a)  Page  185.  (rf)  5  Mad,  528. 

(6)  6  Mad,  61.  (e)  S  Sim,  45S. 

(c)  S  Sim,  4  Siu,  274.  (g)  6  Sim.  Z&^^ 
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iF  true,  meets  the  bar,  and  is  very  properly  excluded  1888. 
from  the  plea,  is  not  answered.  The  answer  does  not, 
in  terms,  negative  that  allegation ;  and  the  argument  is 
tbat,  under  these  circumstances,  the  Court  must  adjudi- 
cate upon  the  plea,  and  that  the  question  whether  that 
Cfcllegation  be  or  be  not  true,  although  a  material  part  of 
^be  case  in  order  to  try  the  truth  of  the  plea,  is  not  a 
j:xiaterial  circumstance  upon  the  argument  of  the  plea; 
mn  other  words,  that  the  Court  would  be  bound  to  allow 
^he  plea,  though  there  was  no  statement  in  the  answer 
Xx}  destroy  the  effect  of  the  allegation  in  the  bill,  intro- 
duced for  the  purpose  of  meeting  and  displacing  the 
^anticipated  bar. 

Now,  independently  of  authority,  and  having  been 
^Dccasionally  engaged  in  cases  of  this  sort  for  upwards  of 
"C^hirty  years,  I  have  always  considered  it  to  be  one  of 
%he  best  established  principles   of  pleading   that  this 
c^ould  not  be  done.      I  have  always  understood  that 
^^^here  a  bill  contained  an  allegation  which  would  meet 
Xhe  legal  bar,  the  Defendant  could  not  plead  the  legal 
\)ar  without  negativing  that  allegation.     That  applies  to 
all  cases  of  this  kind  —  to  pleas  of  the  statute  of  limit- 
ations, pleas  of  fraud,  and  so  forth.     Lord  Redesdale 
lays  down  the  rule  very  clearly.     Lord  Eldon  not  only 
lays  it  down,  but  rests  his  decision  upon  it  in  Baylcy  v. 
Adams  {a) ;  for  the  result  of  that  case  was,  as  appears 
from  the  marginal  note  and  his  Lordship's  judgment, 
that  the  charges  in  the  bill  were  not  sufficiently  an- 
swered, and  the  question  was  whether,  under  those  cir- 
cumstances, the  plea  was  or  was  not  to  be  allowed. 

It  was  argued  that,  if  the  charge  introduced  for  the 
purpose  of  meeting  the  plea  has  not  been  sufficiently 

answered, 

(a)  6  Vet.  586. 


482  CASES  IN  CHANCERY. 

18S8.        answered,  the  proper  course  is  to  take  exceptions 

the  answer.     That,  however,  is  not  so.     The 

cannot  except  to  the  answer  until  after  the  argaok 

on  the  validity  of  the  plea;  for,  by  excepting  to 

answer,  he  would  admit  the  validity  of  the  plea. 

The  reason  of  the  rule  is  not  very  material ;  for  we 

it  not  only  laid  down  by  Lord  Bedesdale  and 

EldoUj  but  received  as  the  universal  rule  in  pract: 

The  whole  machinery  of  pleading  in  equity  is  somew 

cumbrous,  and  not  quite  well  reduced  to  principle. 

the  ^ame  time  we  must  recollect  that  the  Plainti£^ 

the  mode  of  pleading  he  has  adopted,  furnishes  him.: 

with  a  special  replication  in  the  bill,  if  he  anticipGi.^.^8 

the  defence  by  introducing  a  charge  which  would  nc&^^et 

it.      If  the   Defendant  had   pleaded   the   statute,    'KJfce 

Plaintiff,  according  to  the  old  practice,  would  reply    "CiJie 

matter  here  stated  by  way  of  charge.     That  would  b^^^  » 

special  replication,  a  course  which  is  not  now  permit^^^^' 

but  the  Plaintiff  does  that  which  is  equivalent  to  iK.    ^J 

framing  his  bill  in  the  manner  he  has  adopted  here. 

the  Defendant  cannot  plead  to  the  whole  of  such  a 

as  that ;  for  the  legal  bar  is  not  the  only  question 

tried.     There  are  two  questions ;  first,  whether  the  1^ 

bar  would  apply  ;  and  secondly,  if  it  would,  wheth^ 

is  not  defeated  by  the  circumstances  charged  in  the 

for  the  purpose  of  meeting  it.     Then  the  DefenA 

puts  in  the  plea,  pleading  his  legal  bar ;  and  takes  is^ 

on  that  matter  which  is  to  deprive  the  legal  bar  of 

effect.     The  Court  requires  that  he  should  meet  t 

allegation  in  the  bill,  which,  if  true,  would  shew  t 

the  bar  ought  not  to  prevail ;  otherwise  the  Court  wo 

be  deciding  upon  the  legal  bar  without  the  advantage 

the  Plaintiff's  oath  as  to  whether  there  was  not  soi 

thing  in  the  case  which  would  make   that  legal 

inoperatl 

(a)  Red.  PI.  517.  4th  ed. 


Hill. 


CASES  IN  CHANCERY.  48S 

jerative*     The  Court,  therefore,  requires  that  the        18S8. 

'endant  should,  at  least  to  the  extent  of  his  oath,     ^T^^^*^^ 

.  .  Foley 

Ige  himself  to  the  denial   of  that  which,  if  true,  v. 

lid  defeat  the  legal  bar.     These  Defendants  have 

ided  the  legal  bar ;  but  they  have  left  quite  untouched 

charges  introduced  for  the  purpose  of  obviating  that 

•    It  is  a  question  which  all  authorities,  and  the  uni-^ 

sal  practice  of  the  profession,  have  determined ;  and 

lave  no  doubt,  without  hearing  the  counsel  for  the 

inti£^  that  the  Vice-Chancellor's  decision  was  right 

I^  Lord  Chancellor  then  said,  in  reply  to  an 
plication  by  the  Solicitor^General  for  leave  to  amend 
answer,  that  he  could  not  grant  such  leave;  for 
rould  be  giving  leave  to  put  in  a  further  answer,  and 
lid  be,  in  effect,  allowing  the  plea. 

rhe  Soticitor-General  then  asked  leave  to  withdraw 
plea  and  answer. 

T%e  Lord  Chancellor. 

have  always  refused  to  permit  a  party  to  withdraw 
answer.  What  is  once  on  the  record  must  always 
lain  there.  Where  a  mere  slip  has  been  made,  I  am 
ious  to  relieve  the  party  if  I  can  :  but,  at  the  same 
e,  I  must  adhere  to  the  rules  of  pleading.  If  you 
Id  effect  your  object  by  amending  the  plea,  I  might 
disposed  to  permit  you  to  do  so;  but  I  cannot  do 
It  you  wish,  for  the  reason  I  have  stated. 


Vf  r.  Jacob  and  Mr.  G.  L,  Russell  were  counsel  for 
Plaintiff. 
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18S8. 


Kov.  14.      The  ATTORNEY-GENERAL  v.  The  Bailiffi  sum 

Burgesses  of  EAST  RETFORD. 


Where  a  de- 
cree has  de- 
clared that  a 
corporation  is 
liable  to  make 
good  the  loss 
occasioned  by 
a  breach  of 
trust,  the 
Court  will  not 
specifically 
charge  the 
loss  upon  the 
general  cor- 
porate pro- 
perty; but 
will  leave  the 
Plaintiff  to 
enforce  his 
remedy  by  the 
usual  process 
against  a  cor- 
poration. 
An  order, 
therefore, 
contained  in 
such  a  decree^ 
directing  in- 
quiries into 
the  corporate 
property  and 
the  special 
trusts  to  which 
it  was  subject, 
with  a  view  to 
charge  the  loss 
upon  such 
portions  of 
that  property 
as  should  not 
be  subject  to 
any  hpecial 
trust,  was  re- 
yerscd. 


nniilS  case  is  reported  upon  the  hearing  at  the  Rollss 
on   further   directions,   in  the   second  volume  oft 
Messrs.  Mylne  and  KeerCs  Reports^  p.  35.,  where 
judgment  is  given  from  Sir  John  LeacVs  own  note. 

The  order  then  made,  after  declaring  that  the 
fendants,  the  Corporation  of  East  Retfordy  were  liabU 
to  make  good  the  value  of  the  charity  lands  alie 
ated  by  them  in  the  year  1656,  and  directing  an  i 
quiry  as  to  the  present  value  of  such  lands,  went  cr 
to  order  (among  other  things),  that  the  Master  shouL^ 
inquire  and  state  to  the  Court  of  what  property,  real 
personal,  the  corporation  were  seised  or  possessed 
the  7th  oi  My  1821,  the  day  of  filing  the  infbrmaU 
and  whether  such  property,  or  any  and  what  jp 
thereof,  was  subject  to  any  and  what  trust;  and  wh» 
ther  any  and  what  part  thereof  had  been  sold  or  iK 
cumbered,  and  for  what  considerations,  or  to  wh 
amount,  since  the  filing  of  the  information;  and  tl 
Master  was  to  be  at  liberty  to  state  circumstances  sp 
cially  as  to  the  last-mentioned  inquiry:  and  for  t 
better  taking  of  the  said  account  and  discovery  of  tR»  ^ 
matters  aforesaid,  the  corporation,  their  chamberlain  ctt 
town-clerk,  were  or  was  to  be  examined  upon  inter- 
rogatories ;  and  to  produce,  on  the  oath  of  the  chamber* 
lain  or  town-clerk,  all  books,  papers,  and  documents, 
in  their  custody  or  power,  relating  thereto,  as  the 
Master  should  direct,  &c. 


fy-. 
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The  Defendants,  the  Corporation  of  East  Retford^ 
»  ])ealed  against  this  part  of  the  order. 

Mr.  Barber  and  Mr.  Stuart^  in  support  of  the  appeal. 

The  order  complained  of  proceeds  upon  the  principle 
lien  or  trust,  though  no  such  case  was  established  by 
^e  evidence,  or  even  alleged  upon  the  information.  The 
-^56  was  that  of  an  ordinary  breach  of  trust,  which  con- 
^  "^ates  no  more  than  a  simple  contract  debt.  In  such 
^12856  the  jurisdiction  of  the  Court  is  only  in  personam  ; 
k  ^  the  fact  that  the  debtors  are  a  corporation,  and 
^refore  not  capable  of  being  proceeded  against  per- 
^^lally,  cannot  alter  the  nature  of  the  liability,  or  give 
'^  ^  informant  a  better  remedy  by  entitling  him  to  go  at 
^  ce,  per  saltum^  against  the  other  lands  of  the  Corpor- 
-%on,  mstead  of  resorting  to  the  usual  means  of  enforcing 
^yment ;  4  Inst.  84.,  TJie  Attorney- General  v.  The  Cor^ 
'^ration  of  Exeter  {a\  DatiielTs  Chancery  Practice,  {b) 


1838. 


The 

Attorney- 

Gemiral 

V. 

The 

Corporation 

of  East 

Retford. 


The  Solicitor'-General  and  Mr.  Blunty  for  the  inform- 
al, and  Mr.  Skirrow  and  Mr.  Walker^  for  the  personal 
epresentative  of  the  school-master  (who  had  died  since 
V)e  filing  of  the  original  information),  in  support  of  the 
arder. 

There  are  two  questions ;  first,  whether,  consistently 
with  the  principles  and  practice  of  the  Court,  such  an 
inquiry  as  has  been  directed  here  ought,  under  any 
circumstances,  to  be  directed;  and,  secondly,  whether 
that  inquiry  is  expedient  ia  the  present  case.  With 
respect  to  the  first  and  more  important  point,  a  similar 
order  was  made  in  the  case  of  The  Attorney-General  v. 
The  Corporation  of  Exeter  (c) ;  and,  although  that  order 

was 


(a)  2  Ruis.  45.;  and  3  Russ, 
S95. 


(b)  2d  vol.  252,  253, 

(c)  2Ritst.45. 
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or  East 

Retford. 


was  afterwards  varied  on  appeal,  the  grounds  up« 
which  Lord  Eldon  considered  it  to  be  erroneous  do  n» 
at  all  affect  the  question.  Under  the  peculiar  circunrcs 
stances  of  the  case,  his  Lordship  thought  such  a:iE& 
inquiry  inexpedient  {a) ;  but  he  no  where  expresses  an^ 
disapprobation  of  the  principle  of  the  order.  Here  thd^r 
decree  (unlike  that  in  the  Exeter  case)  has  conclusive!  f 
established  it  as  a  fact  that  something  is  due  from  tbcf  ^ 
Corporation.  Lord  Eldofi^s  authority,  therefore,  i 
of  being  adverse,  is  in  our  favour.  The  property  to  bdf 
affected  by  the  inquiry  is  not  held  upon  any  special  trusr^ 
and  it  would  be  liable  to  the  general  debts  of  the  co 
poration,  under  the  ninety^second  section  of  the  Muirv 


W^ 


11 


-rust 


cipal  Reform  Act.  (b)     The  order  is  framed  agreeabcJ.^B6/j 
to  what  has,  for  a  number  of  years,  been  the  ordins^cs  flnsiy 
course  in  the  case  of  informations  against  corporation:^ 2oiis 
which  have  wasted  or  perverted  their  trust  estates,  t^w^m^^  and 
against   which,    from   their  incorporeal   character,  do 

process  could  be  had  in  personam^  for  the  purpose  ^  of 
enforcing  the  order.  Similar  decrees  were  made  by  S  "  Sir 
John  Leach  against  the  Corporations  of  Newbiay,  Ni 
ark,  and  Tohiess,  and  were  submitted  to  without 
There  are  peculiar  reasons  in  the  present  case  why  IK*  tJe 
inquiry  should  be  directed;  for  it  appears  upon  W  lie 
pleadings,  and  is  indeed  found  by  the  report,  tha^^^« 
portion  of  the  trust  property,  now  sought  to  be  recrio. 
vered  and  restored  to  the  charity,  has  been  applied  by 
the  Corporation  in  redeeming  the  land-tax  charged  on 
their  corporate  property.  Besides,  a  corporation  stands 
on  a  different  footing  from  an  ordinary  defendant ;  for 
it  is  necessarily  subject  to  the  control  of  the  Crown, 
at  the  instance  of  the  Attorney-General,  whenever  it 
misapplies  the  property  which  constitutes  its  found- 
ation, and  thereby  defeats  the  very  object  of  its  insti« 

tution ; 
(a)  See  2  Rtisi,  p.  55,  (&}  6  Will,  4.  c.  76. 
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^ution;    The   Attomey^General  v.   The  Corporation  of      1838. 

ZlhMin.  {a)  ^^ThT^ 

Attorniy- 

The  Lord  Chancellor.  Genkbal 

V, 

The 
Xhe  counsel  who  have  had  to  support  the  part  of   Corporation 

the   order  under  appeal,  sensible  that  they  could  not       of  East 
maintain  it  upon  any  principle,   have  relied  upon  the 
special  circumstances  of  the  case.     Those  are,  first,  that 
the   property  sought  to  be  affected  by  the  order  was 
Crown  property,  and  was  conveyed  by  the  Crown  to 
the  Corporation,  and  that  the  Corporation  has  failed  to 
execute  the  purposes  for  which  it  was  bestowed.     That 
may  be  so :  and,  if  it  be,  the  Crown,  undoubtedly,  will 
have  its  appropriate  and  peculiar  remedy  against  the 
Corporation.     But  such  is  not  the  form  or  object  of  the 
present  proceeding   before   me.      The   other  circum- 
stance relied  on  is,  that  the  property  alleged  to  have 
been  improperly  alienated   has   been  expended  or  in- 
vested in  relieving  other  property  of  the  Corporation 
from  the  burden  of  the  land-tax.     If  the   informant 
has  any  such  case  to  make,  it  is  for  him  to  have  the 
cause  reheard,  and  the  decree  varied  with  that  view ; 
for  in  its  present  form  the  decree  does  not  give  any 
such  relief,  nor  was  any  such  case  made  by  the  inform- 
ation.    The  case  of  Tlie  Attorney-General  v.  The  Car-^ 
poration  of  Dublin  {a)  has  been  cited,  as  if  that  were  an 
authority  applicable  to  the  present ;  but  I  find  no  such 
direction  there  as  is  contained  in  this  order.     On  the 
contrary,  the  inquiry  there  directed  was  strictly  confined 
to  the  property  which  was  the  subject  of  the  trust. 

The  case  comes  back,  therefore,  to  the  general  ques- 
tion, whether  in  a  suit  against  a  corporation,  where  a 

certain 

(a)  \BUgh,5l2.  N.S. 
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Corporation 

of  East 

Retfobd. 


certain  payment  is  found  to  be  due  from   the  corpo- 
ration, this  Court  possesses,  or  is  in  the  habit  of  ex- 
ercising, jurisdiction  over  property  of  the  corporation, 
which  is  not  the  subject-matter  of  the  suit,  in  adminis- 
tering that  which  is  its  subject-matter.     The  first  con- 
sideration is,  what  distinction  is  made  in  this  decretal 
order  between  the  property  on  which  a  lien  exists, 
the  property  on  which  no  lien  exists.     This  is  exactly 
the  order  which  would  have  been  made  if  the  property, 
had  been  the  subject  of  a  lien  or  specific  trust, 
the  property  to  be  affected  by  these  inquiries  is  qui^. 
foreign  to  the  trust,  and  includes  all  the  corporate  pi 
perty;  and  the  effect  of  working  out  the  order  in  tV 
Master's  office  would  be,  that  all  the  corporate  propert:^r 
of  whatever  description,  would  have  to  be  examined  in.^c~ 
and  scrutinized.     The  order,  in  truth,  confounds  ti 
things.     It  seeks   to   affect  as   subject  to  a   lien 
which  is  subject  to  the  demand  only  through  the  pi 
cess  of  the  Court. 


There  are  difficulties,  it  is  true,  in  compelling  a  c( 
poration  to  obey  a  decree  of  this  Court.  But  precii 
the  same  consequences  follow  in  the  case  of  such 
fendants  as  have  privilege  of  parliament :  and  if 
order  were  suffered  to  stand,  it  would  be  impossil 
upon  principle  to  refuse  a  similar  advantage  in~  thi 
case,  or  in  any  case  in  which  the  only  compulsory  pi 
cess  is  sequestration.  I  am  surprised  to  learn  thai 
decree  in  this  form  has  been  made  in  so  many  i 
stances;  opposed  as  it  is  to  the  principles  and  gene 
practice  of  the  Court.  But  I  certainly  am  not  si 
prised  that,  when  it  was  called  to  the  attention  of 
Eldon  and  Lord  Lyndhurst^  it  was  not  sanctioned 
them.  No  one  conversant  with  the  mode  in  wh 
Lord  Eldon  was  in  the  habit  of  expressing  himself 
suppose  that  his  Lordship  entertained  Uny  doubt 
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jurisdiction  here  asserted  could  not  be  maintained. 
Lordship,  in  The  AUomey-General  v.  TAe  Cor^ 
'ion  of  Exeter^  expresses  himself  thus :  —  "  The 
t  is  not  ignorant  of  the  means  of  enforcing  a 
ie  against  a  corporation.  But  I  entertain  great 
ition  in  giving  my  assent  to  an  order  calling  upon 
rporation  or  an  individual  to  expose  to  the  world 
larticulars  of  their  property,  and  the  purposes  to 
i  it  b  applicable ;  especially  when  such  an  order  is 
npanied,  as  in  the  present  c^e,  with  a  direction  to 
ace  deeds  and  papers.  The  result  of  the  other 
ries  may  be,  that  the  corporation  is  not  chargeable 
e  extent  of  a  single  shilling,  so  that  the  disclosure 
be  altogether  unnecessary  for  the  purposes  of  this 
and  yet  might  be  prejudicial  to  the  Defendants  in 

points  of  view.  That  part  of  the  decree  cannot 
."  (a)     There  the  observation,  that  in  the  result 

might  be  no  demand,  is  quite  general. 


1838. 


The 
Attorney- 
General 
v. 
The 
Corporation 
of  East 
Retford. 


K)n  a  re-argument  of  the  appeal  before  Lord  Lynd- 
his  Lordship,  in  affirming  the  Vice-Chancellor's 
e,  excepted  that  part  of  it  which  directed  the 
er  to  inquire  what  property  the  corporation  had, 
:able  to  general  corporate  purposes.  "  That  part 
5  decree,"  observed  his  Lordship,  "  which  directs 
quiry  into  the  property  of  the  corporation,  and 
s  to  the  production  of  their  title  deeds,  must  be 
»d.  If  there  were  any  evidence  that  the  fines  paid 
e  last  renewals  had  been  applied  to  the  public 
orporate  purposes  which  have  been  mentioned,  I 
1  not  direct  any  inquiry  concerning  them.  But  I 
dO  such  evidence."  {b) 


Thus 


)  2  Ruts.  p.  B5, 
L.  III. 


(i)  3  JZ«M.p.  ?98< 


Kk 
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ad 


01' 


Tlius  two  successive  Lord  Chancellors  have 
sidered  that  this  was  an  inquiry  which  the  Court 
no  jurisdiction  to  direct.  The  order  under 
therefore,  stands  on  the  single  authority  of  two  or 
decisions  of  Sir  John  Leach,  which  have  been  a 
esced  in ;  and,  with  all  deference  to  the  opinion  of 
eminent  Judge,  it  is  impossible  to  put  his  authoritr^y  io 
competition  with  that  of  the  great  men  I  have  reHevr^ 
to.  There  can  be  no  doubt  that  the  inquiry  is  nc^  in 
conformity  either  with. the  practice  or  principles  of  thii 
Court. 


The  appeal  must  be  allowed. 


1837. 
Nov.  24,  «5. 

1838. 
Niw.  17. 

On  the  death 
of  an  intestate, 


CLOUGH  V.  BOND. 

NN  DIXON  died  in  the  month  of  November  1  S^9, 
leaving  certain  testamentary  papers,  but  in^^^ 

administration  tate  as  to  the  bulk  of  her  personal  estate,  which,  there- 
to her  estate      ^  i  i.      .i         »  i  i  r-i  •       mrllO 

was  granted      fore,  became  distributable  among  her  next  ot  km,  ^ 


A 


to  her  son 
and  dau;;hter. 


were  very  numerous.     Letters  of  administration,  ^* 


th 


ana  aau;;nter.  '  tlC^ 

1  lie  daughter  the  testamentary  papers  annexed,  were  granted  to  * 

being  then       ^^^  sur\nving  children,  Emily  Bond,  tlien  the  wif^   ^ 


under  cover- 
ture, the  assets  John  Bond,  and  Thomas  Retq)  Dixon.     The  residu 

183  ^paid  into  estate  consisted  chiefly  of  government  stock.   This  8t< 

a  banking 

house,  to  the 

joint  account  of  her  husband  and  her  brother,  the  administrator;  and  the 

of  the  fund,  with  the  exception  of  the  share  of  one  of  the  next  of  kin,  who 

abroad,  was  soon  afterwards  paid  away  among  the  several  parties  entitled,  by  m 

of  cheques  signed  by  the  two  persons  in  whose  names  the  account  stood.   T 

husband  of  the  administratrix  died  in  Dec,  1831,  and,  ten  months  afterwards  h 

brother  and  co-administrator  drew  out  the  balance,  and,  having  applied  it  to  h^^ 

own  use,  absconded :  Held,  that  the  estate  of  the  husband  of  the  administratrix  wf^ 

answerable  for  the  loss. 

Whether  the  administratrix  was  not  also  personally  liable,  qu<cre? 


e 
f 
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sold  in  the  month  of  May  1831,  and,  with  a  view 
stribution  among  the  several  persoi^s  entitled,  the 
eeds,  to  the  amount  of  about  18,000/.  were  paid  into 
)aiiking  house  of  Child  and  Co.,  and  there  placed 
I  account  in  the  joint  names  of  John  Bond  and  Thomas 
» Dixon.  At  the  same  time  it  was  arranged  that  all 
ues  drawn  on  Child  and  Ca  upon  that  account 
Id  be  signed  by  both  the  parties  in  whose  names  the 
stood.  In  the  course  of  a  few  months  afterwards, 
whole  of  the  respective  shares  of  the  next  of  kin 
!  duly  paid  or  provided  for,  by  means  of  cheques 
rn  in  that  form,  except  the  share  of  Louisa  Revell 
ghj  the  wife  of  John  doughy  who,  with  her  husband, 
then  expected  very  shortly  to  return  from  India. 
value  of  Mrs.  ClaugKs  share,  being  one  eighteenth 
be  clear  fund,  amounted,  after  deducting  the  duty 
costs,  to  988/.  6s.  Sd. ;  and  this  sum,  together  with 
'ther  sum  reserved  to  answer  the  expenses  of  ad- 
stration,  and  making  a  total  of  1348/.,  remained 
le  hands  of  Child  and  Co.,  upon  the  joint  account, 
n  to  the  death  of  John  Bond^  which  happened  on  the 
;  of  December  1831.  In  the  months  of  October  and 
mber  in  the  following  year,  TJiomas  Meup  Dixon 
f  out,  by  cheques,  the  balance  of  the^  account  at 
£f  s,  and  applied  the  money  to  his  own  use ;  and 
lly  afterwards  he  absconded  and  left  the  kingdom. 


Ir.  and  Mrs.  Clotigh  did  not  arrive  in  this  country 
1  India  until  the  end  of  the  year  1834.  Soon  after 
r  return  they  filed  the  present  bill,  praying  for  an 
lunt  of  Jnn  Dixon^s  personal  estate,  and  for  pay- 
t  of  Mrs.  ClougVs  share  of  the  undisposed  of  residue; 
praying  also  that  the  Defendant'  Emily  Bond^  and 
other  Defendants,  the  personal  representatives  of 
9  Bond^  might  be  declared  liable  for  any  loss  sus- 
ed  through  the  default  or  misconduct  of  Thomas 

K  k  2  Reup 
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1887.        Heftp  Dixon^  who  was  also  a  nominal  Defendanti  thoci. 
out  of  the  jurisdiction. 


The  decree  of  the  Vice-Chancellor,  made  nt  the  h^^sar- 
ing  of  the  cause,  after  directing  a  general  account  oF      the 
estate,  and  an  account  of  Mrs.  ClougWs  share,  went^     on 
to  declare  that  the  Defendants,  the  personal  repre^sen- 
tatives  oi  John  Bondy  were  personally  chargeable  ^Dvith 
the  sum  of  1348/.,  admitted  by  their  answer  to  have  t^Ken 
drawn  out  of  ChilfTs  bank  by  Thomas  Raip  Dixon  ^  to- 
gether with  interest  at  47.  per  cent,  upon  that  sum  f^arom 
the  time  when  the  same  was  so  drawn  out.     And  i^^  re- 
served the  consideration  of  the  question,  how  far      the 
Defendant  Emily  Bond  was  answerable  for  the  said  ^  vm, 
until  the  Master  should  have  made  his  report 


The  Defendants,  Emily  Bond  and  the  personal  re{ 
sentatives  of  John  Bondy  appealed  against  this  p 
the  decree. 


re- 
of 


Mr.  Jacoby  Mr.  Whitmarshy  and  Mr.  Wliilmarshyxm 
for  the  appeal. 

This  is  2k  case  of  extreme  hardship,  and  carries  th^ 
responsibility  of  executors  to  an  unprecedented  and  per^ 
nicious  extent.    As  Emily  Bond  was  under  coverture 
at  the  time  of  her  mother's  death,  it  was   not  only 
convenient,  but  proper,  that  the  name  of  her  husband, 
who  was  to  act  on  her  behalf  in  the  joint  admini- 
stration with  Dixony  should  be  substituted  in  the  joint 
account  for  hers.     It  is  not  pretended  that  the  sale  of 
the  stock  and  payment  of  the  proceeds   into  Chilis 
bank  were  not  proper  acts ;  for,  at  or  very  soon  after 
the  time  when  they  took  place,  the  shares  of  the  several 
persons  entitled  were  payable,  and  were  all  actually  paid, 
with  the  single  exception  of  Mrs.  dough's ;  and  hers 

also 


r. 
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u^lso  would  have  been  duly  paid,  had  not  she  and  her        1837. 
husband,  who  were  then  expected  from  India^  changed 
.  lieir  plans,  and  postponed  their  return  home  for  three 
k^ears.     This  appears  from  the  correspondence  which 
"las  been  proved  in  the  cause.     So  long  as  Mr.  Bond 
ived,  the  estate  had  the  security  to  be  derived  from  his 
signing  the  cheques,  and  sharing  in  the  responsibility 
ointly  with  Dixoiu     Upon  his  death,  indeed,  Dixoriy  as 
^he  survivor,  acquired  the  legal  control  over  the  fund ; 
3ut  so  Dixon  would  equally  have  done,  if  the  account  had 
been  in  the  joint  names  of  Mrs.  Bond  and  himself,  and 
she  had  died  first  —  an  event  which  was  equally  pro* 
bable  at  the  time  when  the  account  was  opened.     In  sub- 
stituting his  own  name  in  the  account  for  that  of  his  wife 
31r.  Bond  was  not  guilty  of  any  irregularity;  it  was  an 
act  in  the  ordinary  course  of  business  under  such  cir- 
cumstances ;  and  no  loss  was  thereby  occasioned  to  the 
estate  during  his  lifetime.     Upon  what  principle,  then, 
can  his  representatives  be  made  responsible   for  the 
sets  of  another,  done  after  he  ceased  to  be  a  trustee  ? 
TJpon  the  death  of  Mr.  Bond  it  was  only  reasonable 
«nd  natural  that  his  widow  should  leave  every  thing 
be  managed  by  the  person  whose  survivorship  had 
given  him  the  legal  title.     It  appears,  from  her  answer, 
that  the  first  intimation   she  received  of  the  balance 
liaving  been  drawn  out,  was  by  a  letter  from  Dixon 
himself,  representing  to  her,  contrary  to  the  fact,  that 
he  had  invested  it  in  exchequer  bills  on  his  own  respon- 
sibility ;  and  as  the  money  had  been  lying  unproductive 
at  Child^Sj  and  it  was  by  that  time  known  that  the  Plain- 
tiffs were  not  coming  home  immediately,  the  represen- 
tation was  plausible  and  likely  to  deceive  her.    In  short, 
throughout  the  whole  transaction  every  precaution  was 
taken  for  the  safety  of  the  estate  which  common  pru- 
dence could  suggest,  and  a  court  of  equity,  in  drawing 
the  line  beyond  which  executors  shall  not  be  made 

K  k  8  answer* 
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1837.  answerable  for  losses,  requires  nothing  more;  Bacofi  v. 
Bacon  {a\  Joy  v.  Campbell  (5),  Davis  v.  Spurting  (c)j 
Buxton  V.  Buxton,  (d) 

Mr.  Wigram^  and  Mr.  Walker^  in  support  of  the  decree. 

The  property  has  been  deprived  of  its  due  protection 
through  the  conduct  of  Mr.  Bond  and  his  wife ;  and  a 
loss  having  been  sustained  in  consequence,  the  estate  of 
the  former,  and  the  latter  personally,  are  responsible  for 
the  loss ;  Adair  y.  SAaw{e),  Roper's  Law  of  Husband  and 
Wife,  {g)  If  they  had  acted  regularly,  Mrs.  Bond's  name 
would  have  been  jomed  in  the  account  with  those  of  her 
husband  and  Dixon;  or,  at  all  events,  immediately  opon 
her  husband's  death,  she  should  have  taken  steps  to  regain 
a  control  over  the  fund;  and  in  either  case  the  fand 
would  have  been  safe.  The  principle  of  the  Court  is 
to  charge  persons  in  the  situation  of  trustees  as  parties 
to  a  breach  of  trust,  wherever  they  have  acted  irre- 
gularly, and  the  irregularity,  however  well-intended,  has 
in  the  result  enabled  their  co-trustees  to  commit  a  breach 
of  trust,  or  has  been,  however  remotely,  the  origin  of 
the  loss ;  Lord  Shipbrook  v.  Lord  Hifichinbrook  (A),  MaC' 
dontiell  V.  Harding  (t)^  Salway  y.Sahvay{k\  Moyle  \. 
Moyle.  (/) 

Mr.  Jacobs  in  reply. 


18S8. 
JVbc.  17. 


The  Lord  Chancellor. 

The  facts  of  this  case  are  short  and  simple.  The 
question  raised  upon  them  is  important  in  principle, 
but,  in  my  opinion,  not  difScult  of  solution. 

The 

(tf)  5  Vei,  531.  (g)  By  JaaA^  vol.i.  19C-7. 

\h)  1  Scho.  i  Lef.  5S8.  (A)  1 1  Vet.  359. 

c)  1  Hust.  4-  Mylne,6A,  (i)  7  Sim.  178. 

[d)  1  M;ylne  i  Craig,  SO.  (k)  S  Run.  ^  Mylne,  216. 

(e)  I  Scho.  Sf  Lef.  243.  (/)  3  Ruu.  ^  M^ne,  7.10. 
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The  PlaintiflFs  are,  under  the  will  of  Ann  Dixon^  or,  1838. 
'her,  as  her  next  of  km,  entitled  to  an  interest  in  her 
rsonal  estate.  Letters  of  administration  of  the  estate 
Ann  Dixon,  with  her  will  annexed,  were,  in  the  year 
29,  granted  to  Thomas  Reup  Dixon  and  Emilj/  Bond, 
the  wife  of  John  Bond, 


In  the  month  of  December  1831  Johti  Bond  died, 
d  the  Appellants  are  hb  widow  and  personal  repre- 
tatives. 


In  October  1832,  and  in  the  following  month,  Thomas 

Dixon  drew  out  from  Messrs.  Child  and  Co.  a 

m  of  money,  part  of  Ann  Dixon*s  estate,  which  has 

been  recovered  from  him,  and  is  lost  to  the  estate ; 

d  the  question  is,  whether  the  estate  of  John  Bond 

liable  to  make  good  the  loss  by  replacing  that  sum. 

is  personal  representatives,   by  their  answer,  admit 

e  joint  possession  of  the  property  by  Thomas  Reup 

on  and  John  Bond,  with  the  consent  of  Emili/  Bond, 

^d  that  the  balance  was  paid  into  Child*s,  in  the  joint 

"^^ames  of  Thomas  ReiipDixofi  and  John  Bond  ;  and  that 

it  was  agreed  between  them  that  all  drafts  should  be 

Bigned  by  them  both. 

Some  attempt  was  made  in  the  answer  and  by  the 
evidence  to  set  up  a  settlement  with  Dixon  ;  but  the  at- 
tempt did  not  succeed  in  shewing  any  settlement  of  the 
demand  in  question. 

The  ground  upon  which  the  Plaintiffs  support  the 
claim  against  the  estate  of  Mr.  Bond  leaves  his  cha- 
racter for  integrity  unimpeached ;  and,  if  successful,  will 
certainly  prove  a  hard  case  against  those  interested  in 
his  estate.  It  is  this ;  —  that  the  payment  of  the  money 
into  ChildFs^  in  the  names  of  himself  and  of  Mr.  Dixon, 

K  k  4  was 
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1S38.        was  not  a  correct  discharge  of  the  duty  which  he  owed  to 

^'^'^'^     the  estate ;  and  that,  as  the  effect  of  such  payment  has 
Clougic  ;  ^  ^ 

V.  been  to  give  Mr.  Dixon  the  control  over  the  fund  bj 

^^^'        which  the  loss  has  arisen,  his  estate  is  responsible. 

It  will  be  found  to  be  the  result  of  all  the  best  au- 
thorities upon  the  subject,  that,  although   a  personal 
representative,  acting  strictly  within  the  line  of  his  duty, 
and  exercising  reasonable  care  and  diligence,  will  not 
be  responsible  for  the  failure  or  depreciation  of  the  fund 
in  which  any  part  of  the  estate  may  be  invested,  or  tor 
the  insolvency  or  misconduct  of  any  person  who  may 
have  possessed  it,  yet,  if  that  line  of  duty  be  not  strictly 
pursued,  and  any  part  of  the  property  be  invested  by 
such  personal  representative  in  funds  or  upon  securiCKS 
not  authorised,  or  be  put  within  the  control  of  persons 
who  ought  not  to  be  intrusted  with  it,  and  a  loss  be 
thereby  eventually  sustained,  such  personal  represeot<i 
ative  will  be   liable   to  make  it  good,  however  unex* 
pected  the  result,  however  little  lilcely  to  arise  fromth^ 
course  adopted,   and  however  free  such  conduct  mai 
have   been  from  any  improper  motive.      Thus,  if  ^^ 
omit  to  sell  property  when  it  ought  to  be  sold,  aod^    ^ 
be  afterwards  lost  without  any  fault  of  his,  he  is  lial>**' 
Phillips  v.  Phillips  (a) ;  or  if  he  leave  money  due  u 
personal  security,  which,  though  good  at  the  time, 
wards  fails ;  Powell  v.  Evans  (i),  Tebbs  v.  Carpenter^ 
And  the  case  is  stronger  if  he  be  himself  the  authoi 
the  improper  investment,  as  upon  personal  security, 
an   unauthorised  fund.    Thus,  he  is  not  liable,  n| 
a   proper    investment    in  the  3   per   cents.,   for   k 
occasioned  by  the  fluctuations  of  that  fund;   JPnr/ 
Crane  {d) ;   but  he  is  for  the  fluctuations  of  any  ui 

authorii 

(a)  Freem.  Ch.  Ca.  11.  (c)  1  Madd.290. 

\h)  5  Vei,  8  J9.  (tf)  2  Dkk.  499.  not«. 
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LJithoriscd  fand ;  Hancom  v.  Allen  (a),  Hcywe  v.  Earl  of 
I^rtmaulh.  {b)  So,  when  the  loss  arises  [from  die  dis- 
^>nesty  or  failure  of  any  one  to  whom  the  possession 
't  part  of  the  estate  has  been  entrusted.  Necessity, 
■rhich  includes  the  regular  course  of  business  in  ad- 
zuinislering  the  property,  will,  in  equity,  exonerate  the 
personal  representative.  But  if,  without  such  necessity, 
^e  be  instrumental  in  giving  to  the  person  failing  pos- 
«5sion  of  any  part  of  the  property,  he  will  be  liable, 
Jtbough  the  person  possessing  it  be  a  co-executor  or 
:o-administrator ;  Ijyngfard  v.  Gascoyne  (c),  Lord  Ship^ 
>rook  V.  Ijord  Hinchinbrook  (d),  UndetiDOod  v.  Stevens,  {e) 


Applying  these  principles  to  the  present  case,  the 
■iquiry  is  necessarily  confined  to  two  points  ;  first, 
%'as  the  payment  into  Child^s  of  the  money  in  question, 
II  the  joint  names  of  Mr.  Botid  and  Mr.  Dixon^  a  proper 
node  of  deposit ;  and,  if  not,  secondly,  was  the  loss 
occasioned  by  such  mode  of  deposit  ? 


Bond  had  nothing  to  do  with  the  estate,  except  as 
:iusband  of  the  administratrix.  During  the  coverture 
Lie  was  entitled  to  interfere  in  her  right;  but  that 
authority  was  determinable  with  the  determination  of 
Uie  coverture.  In  the  event,  therefore,  which  happened, 
of  his  death  before  his  wife,  her  authority  would  remain 
to  be  exercised  by  herself  alone,  and  so  she  would  be 
enabled  to  control  her  co-administrator  —  a  security  to 
the  estate  of  which  he  had  no  right  to  deprive  it.  By 
depositing  the  money  in  his  own  name  and  that  of  the 
co-odministrator  Dixon,  he  did  exclude  the  administra- 
trix from  ever  possessing  this  control,  so  far  as  affects 

tlie 


(a)  2  Z)ic^.  498. 

(6)  7  Tf*.  137.;  see  p.  150. 

(c)  1 1  Vet.  335. 


{d)  11  yes.Q52.     16  Vet.AIln 
(e)  1  Mer.  712.;  and  fee  UoH' 
bury  V.  Kirklandi  5  iSlm.  265. 


> 
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1838.       the  funds  in  question,  and  in  the  event  of  Dixoffs  dea^*^«th 
before  him,  gave  to  himself  the  absolute  power  over  L-^St; 
and  in  the  event,   which  has  happened,  of  his  dyin=^B^ 
first,  enabled  Dixon  to  appropriate  it  to  himself  witho^^irt 
the  control  of  his   co-administratrix.     This   mode         of 
deposit,  therefore,  was  an  act  by  which,  without  neuj — i 
sity,  one  of  the  personal  representatives  was  ezdadL.     d^ 
who  had  at  one  time  possession,  and  by  which  exclusi  ^^e 
possession  was  likely  to  vest  in  a  person  not  entitled 
it ;  and  that  event  having  happened,  and  such 
having,  by  virtue  of  such  possession,  appropriated 
fund  to  himself,  there  can  be  no  doubt  that  the  depo 
was  improper,  and  that  it  has  been  the  cause  oft 
loss.     The  principle,  therefore,  of  the  cases  referred 
subjects  BoncPs  estate  to  the  liability  of  making 
this  fund ;  for  although  the  wife  was  the  personal  rep: 
sentative,  and  she  survives,  yet  the  devastamt  consi 
in  the  improper  deposit,  which  took  place  during  fcJbe 
coverture ;  the  money  lost  was  part  of  the  estate  whE^rh 
came  to  the  hands  of  the  husband,  and  from  which  nothi 
has  taken  place  that  can  discharge  him.     He  was  hi 
self  the  author  of  the  devastavit^  and  his  estate  is  liabl^i 
as  is  fully  illustrated  by  Lord  Redesdale  in  Adair    ▼• 
Shaixf,  {a) 

I  have  therefore  no  difficulty  in  dismissing  the  peti&^^^ 
of  appeal,  i^ith  costs. 


I  find  that  the  decree  adopts  the  statement  of  t 
sums  as  set  out  in  the  answer,  with  which  I  presnt^^® 
all  parties  are  satisfied,  as  none  have  complained  of  tk  -^ 
part  of  the  decree.      I  cannot,  however,  but  obsert^"^' 
upon  the  apparent  inconsistency  of  adopting  these  sum  «'^' 
and   particularly  of  declaring  that  the  988/.  6i.  8e^^' 

formec^ 

(tf)  1  Scho.  4-  Lef.  245. 
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brmei  the  share  or  part  of  the  share  of  the  Plaintiff  in  18S8. 
fme  residue  of  the  estate,  and  at  the  same  time  directing 
148  general  accounts,  and  declaring  that  what  shall  be 
»msnd  due,  including  the  sums  in  question,  shall  be 
:>f  lied  in  a  due  course  of  administration.  But  as  that 
&zt  of  the  case  has  not  been  brought  before  me,  I  only 
^ntion  it  for  the  purpose  of  excluding  the  supposition 
c&^  in  dismissing  the  petition  of  appeal,  I  intend  to 
press  any  opinion  upon  this  part  of  the  case. 


FREAKE  V.  CRANEFELDT.  No9.\7.24. 

'^KARLOTTE  2?iJ^i3iEr,  other  wise  iVior,  by  her  A  direction 

^  for  the  pay- 

"^      will,  dated  the  2 1  st  of  September  1822,  directed  pay-  men  t  of  debts, 

^t^t  of  all  her  just  debts  and  funeral  and  testamentary  '"  *  ^*H  ®^ 

^penses.    She  died  on  the  28th  of  March  1 825,  being  at  estate,  will 

^t  time,  and  having  for  three  years  previous  been,  a  rj^n„*inTof  ^ 

^^soner  within  the  Rules  of  the  King's  Bench.     In  the  the  statute  of 

^nth    of  March    183S,   administration  with  her  will  jf  ^^^' 

^^exed  was  ffranted  to  the  Defendant.     In  the  month  ^^^  o"ce  be- 

^  -August  foUowmg,  the  present  suit  was  instituted  by  against  a 

creditor,  on  behalf  of  himself  and  all  other  creditors  ^^^J  '^  ^*l? 

P                 '  debtor  8  life 

^  the  testatrix;   and,  on  the  20th  oi  March  1835,  a  time,  it  does 

^^CTee  was  made,  directing  the  usual  account  of  debts,  "ea^  toTun 

^oder  this  decree,  the  personal  representatives  of  a  during  the 

deceased  creditor  of  the  name  of  Bouch  carried  in  a  may  elapse 

charire,  in  respect  of  a  sum  of  48/.  15*.  6rf.,  lent  to  the  between  his^ 

^ ;     ,        *                                                        '  death  and  the 

testatrix  in  the  year  1821.     To  secure  the  debt  and  time  at  which  J 

interest,  the  testatrix  executed  and  gave  to  the  creditor  ^  P^"?"f.*  ^' 

^                                                      °  presentative 

a  warrant  of  attorney,  dated  the  SOth  of  May  1821,  to  him  is  con- 
to  confess  judgment  for  the  sum  of  lOO/.;   but  judg- 
ment was  never  signed  upon  the  warrant. 

The 
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1838.  The  Master  having  allowed  the  charge,  tlie  Defend- 

^"fT^v'*^^  ant   excepted   to   his  report.     The  exception  was,  i« 

V.  substance,  that  the  debt  was  barred  by  the  statute  cz 

Cranweldt.  limitations, 

Mr.  Wigram  and  Mr.  FMison  appeared  for  the  exce;p--^' 
tion ;  Sir  fV.  Hornet  for  the  Plaintiff;  and  Mr.  Bilion,  * 
for  the  personal  representatives  of  Rouch^  the  creditor. 

On  the  argument  of  the  exception,  three  points  were 
made. 

In  support  of  the  charge  it  was  contended,  first,  that 
the  will  created  a  trust  to  pay  debts  so  as  to  take  the 
ciisc  out  of  the  statute ;  Jones  v.  Scott,  (a)  Secondly, 
that  until  administration  was  taken  out,  in  the  year  1833, 
there  was  no  one  against  whom  the  creditor  could  pro- 
ceed for  his  debt;  and  that,  as  the  bill  was  filed  in  the 
same  year,  he  was  not  barred  by  lapse  of  time ;  Murrey  v. 
The  East  India  Company  (i),  Douglas  v.  Fotrest.  (c) 
I'hirdiy,  that  the  warrant  of  attorney  was  in  the  nature 
of  a  specialty,  so  that  the  debt  secured  by  it  did  not 
fail  within  the  operation  of  the  statute. 

On  the  other  side  it  was  said,  that  Jones  v.  ScoU  bad 
been  very  recently  reversed  in  the  House  of  Lords  (iO» 
and  that  the  effect  and  principle  of  the  reversal  in  that 
case  was,  that  as  to  personal  estate  a  trust  for  payment 
of  debts  was  inoperative  for  any  purpose ;  Burke  ▼. 
Jones,  (e)  Upon  the  second  point  it  was  argued,  that 
after  time  had  once  begun  to  run  against  a  debt  (as  it 

had 

(a)  1  Ruit.  Sf  Miflne,9550  will  be  reported  in  the  4th  vol. 

{6)  5  Bam.  <$•  Aid.20i.  of  Messrs.  Clarke  and  FmeHy^ 

(c)  4Bing,6S6.  reports. 
id)  ScoU  V.  Jonet,  1 6th  August         (e)  8  Vet.  i  A  975, 
1838.    This  case,  on  the  appeal^ 
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bad  done  here  for  the  four  years  during  which  the        1838. 
testatrix  lived  after  contractiug  the  debt),  it  never  after-     TP^^^"^^ 
^•^-aitls  was  alloweu  to  stop  by  reason  of  any  intervening  p, 

disability.      The  specific   point  which  occurred   here  ^^-^^^efeldt. 
very  lately  before  the  Court  of  Exchequer,  in 
?s  V.  Smethnrst  (a),  and  was  decided,  in  conformity 
'•^'^l*   that  principle,  against  the  claim.     In  the  cases  of 
"tfy  V.   The  East  India  Company  and  Douglas  v. 
the  statute  had  not  begun  to  run,  for  the  cause     ■ 
^*^    Action  had  not  accrued  in  the  debtoi^'s  life-time.     It 
perfectly  competent  to  Rouch  to  have  taken  out 
!rs  of  administration  upon  his  debtor's  death,  and 
^^^■^  he  might  have  paid  himself.     With  respect  to  the 
^*^iint  of  attorney,  it  was  only  the  means  of  enabling 
^^  party  to  obtain  a  judgment ;  it  was  no  ground  of 
ion,  and  did  not  of  itself  constitute  a  specialty;  Clarke 
'*   ^iges.  (b) 

The  Lord  Chancellor  said  he  was  disposed  to  allow 
^e  exception,  as  he  entertained  no  doubt  upon  any  of 
^he  points  made.  At  the  re(]uest  of  the  counsel  for 
the  creditor,  however,  who  desired  to  have  an  oppor- 
tunity of  ascertaining  the  circumstances  under  which 
Jones  v.  Sc(^t  had  been  reversed,  he  allowed  the  case 
to  stand  over  for  a  few  days. 


Mr.  Billon  afterwards  submitted,  that  the  reversal,  A^ov.  24. 
by  the  House  of  Lords,  of  the  decree  in  Jones  v.  Scott, 
although  it  certainly  decided  that  a  trust  of  personal 
estate  for  payment  of  debts,  created  by  will,  did  not 
prevent  the  statute  from  running,  was  not  applicable  to 
the  present  case,  in  which  the  debt,  not  having  been 

barred 

(a)  4  Meet,  j*  Wels.  42.  {b)  2  Stark;  254. 
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1838.  barred  at  the  time  of  the  debtor's  death  —  the  period 

^■fP^^^^^  which,  as  Lord  Brougham  had  obserted}  in  Jonts 

if.  Scottf  according  to  all  principle  and  authority  referen 

Crankfeldt.  ^jjg  |.Q  jjg  made  —  and  there  being  no  personal  repi 

sentative  until  March  1833,  the  six  years  only 
to  run  from  that  time.     The  case  of  Rhodes  r. 
ihurst  was  a  case  at  law,  in  which  no  notice 
be  taken,  even  if  they  had  existed,  of  the  equitable 
cumstances  which  existed  here.     The  testatrix,  ah  ^ 

from  the  time  when  she  contracted  the  debt  in  questioc^  ^^ 
to  the  day  of  her  death,  remained  a  prisoner  in  the  ^^ 
King's  Bench,  so  that  no  action  for  the  money  coald         ;j^ 
have  been  eifectually  prosecuted  against  her;  and,  as  it  ^ 

was  generally  believed  that  she  had  died  utterly  insol- 
vent, the  creditor  could  not  expect  to  get  any  thing  but 
expense  and  loss  by  taking  out  administration  to  her 
estate. 

TTie  Lord  Chancellor  said  he  was  not  at  liberty  to 
take  into  consideration  these  alleged  equitable  circunH 
stances,  upon  the  present  proceeding.  The  expression 
cited  from  Lord  Brougham*s  judgment  had  been  mis- 
apprehended ;  for  it  would  be  absurd  to  hold  that,  if  the 
debtor  died  only  a  day  before  the  six  years  were  out, 
the  creditor  was  then  to  have  another  period  of  six 
years  within  which  to  enforce  his  demand.  The  deci- 
sion of  the  House  of  Lords,  in  Scott  v.  Jonesy  in  which  | 
he  entirely  concurred  with  Lord  Ltpidhurst^  was  a  direct 
authority  for  holding  that  a  direction  in  a  will  for  payment 
of  debts  was  merely  inoperative  so  far  as  the  personal 
estate  was  concerned.     The  exception  must  be  allowed. 


i 
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HILL  V.  GOMME.  Nov.  22. 

B^HIS  was  a  motion,  by  way  of  appeal,  from  an  order  A  party  ag- 

made  by  one  of  the  Masters.  order^niade*" 

by  the  Master, 
r!f     rwr    rw  t    uj-     ^     v     n        t*         i  Under  the  3  & 

Sir  fK.  Home  and  Mr.  G.  L.  Russell  took  a  pre-  4  W,  4.  c.  94. 

liminary  objection  to  the  motion,  on  the  ground  that  *«J'-»ina 
^^  »  o  cause  set 

title  cause  had  been  ^et  down  at  the  Rolls ;  and  that,  in  down  at  the 

conformity  with  the  12th  of  the  Orders  of  the  5th  of  May  5gKwe''al 

2  837  (a),  no  motion  in  such  a  cause  could  be  brought  to  the  Lord 

on    before  the  Lord   Chancellor  or   Vice-Chancellor.  against  the 

nriiat  Order  applied,  in  terms,  to  all  interlocutory  ap-  ^^^^' 
plications  in  a  cause,  and  the  present  motion  fell  dis- 
tinctly within  that  description. 

Mr.  Wigram  and  Mr.  Chandless^  contra^  referred 
to  the  tliirteenth  section  of  the  Chancery  Regula- 
tion Act  (3  &  4?  W.  4.  c.  94.),  by  which  the  jurisdiction 
was  given  to  the  Master,  and  the  right  of  appeal 
from  him  to  the  Lord  Chancellor,  Master  of  the 
Rolls,  or  Vice-Chancellor,  whose  decision  was  to  be 
final;  thereby  taking  away  any  further  appeal.  By 
that  act,  as  a  compensation  for  the  loss  of  the  right  of 
further  appeal,  the  aggrieved  party  was  allowed  to 
select  the  Judge  who  was  to  review  the  Master's  de- 
cision; and  such  a  privilege  could  not  be  affected  or 
destroyed  by  an  order  of  Court.  This  was  not  an  in- 
terlocutory application  within  the  meaning  of  the 
I2th  Order,  of  May  1837,  or  one  to  which  that  order 
could  ever  be  meant  to  apply. 

The 

{a)  2  Mylne  4"  Crmg,  App.  vl 
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18S8.  7%^  Lord  Chancellor  said  that,  upon  the  construc- 

tion now  contended  for,  if  a  party  chose  to  bring  the 
motion  before  him,  he  should  have  no  power  to  send  it 
to  be. heard  by  the  Vice* Chancellor,     llie  meaning  of 
the  statute  was,  that  there  should  be  an  appeal  to  some 
one  of  the  three  judges.   That  was  all  that  the  section 
said ;  and  a  strict  compliance  with  the  provisions  of  the 
order  was  quite  within  the  terms  of  the  section,  which 
only  required  that  the  Lord  Chancellor,  Master  of  the 
Rolls,  or  Vice-Chancellor  should  hear  the  application. 
It  was  obvious  that,  if  Mr.  Wigrani^  construction  of  the 
statute  were  to  prevail,  the  effect  would  be  to  send,  or 
at  least  to  put  it  in  the  power  of  parties  to  bring,  all  the 
trifling  motions  of  this  kind,  upon  appeal   from  the 
Master's  jurisdiction,  to   the   Great   Seal,  —  a   resolt 
which  could  never  have  been  intended.     Tiie  act  of 
parliament  gave  this  jurisdiction,  but  it  did  not  compel 
the  Court  to  exercise  it;  and  the  twelfth  general  Order 
of  May  1837  applied.   He  considered  the  objection  to  be 
well  founded,  and  the  application  must,  tlierefore,  be 
dismissed  with  costs. 
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IdSS. 


RIGG  V.  WALL.  ^o"-  2*- 

Dec,  4. 

THE  question  in  this  case  is  stated  in  the  judgment.  The  affidavit 
of  service  of 
tvbpcena  to 

Mr.  Lioyd  appeared  for  the  Defendant.  hear  judgment 

produced  by  a 
^^^^^^^^^^^^^^^  Defendant 

"^"""■""■""""""""—^  when  the 

Plaintiff 

The  Lord  Chancellor.  ""a^es  default 

at  the  hear- 
When   this   cause   was   called   on  for  hearing,  the  ^g^jjy  ^^^  ^^^ 

Plaintiff  did  not  appear,  and  the  Defendant  produced  an  o^  ^^^  '«**-. 

affidavit  of  service  of  subpcena  to  hear  judgment,  which  the  indonie- 

vas  simply  to  the  effect  that  he  had  been  served  with  f"®"^  required 
'  -^  l»y  the  third 

the  subpcetiOf  but  did  not  state  that  the  subpcena  was  order  of  the 
endorsed  with  the  name  and   residence  of  the  soli-  H^^^o^^^^^^ 
citor  who  sued  it  out,  in  the  manner  directed  by  the 
third  order  of  the  21st  of  December  1833.     My  impres- 
sion at  the  time  was,  that  it  was  impossible  there  could  be 
one  form  of  affidavit  for  verifying  the  subpcena  in  the 
case  of  a  Plaintiff,  and  another  form,  in  the  case  of  a 
Defendant ;  and  that  it  had  already  been  determined  in 
another  case  that  the  affidavit  ouglit  always  to  speak  to 
the  fact  of  the  indorsement.    I  was  met,  however,  by  a  re- 
presentation  that   it  was  contrary  to   the   established 
practice  of  the  Court  to  require  the  fact  of  the  indorse- 
ment to  be  verified  in  the  case  of  a  Defendant ;  and, 
as  in  all  matters  of  this  kind,  that  which  has  been  con- 
sidered as  the  practice  deserves  the  utmost  attention, 
I  desired  the  Registrar  to  take  the  trouble  to  inquire, 
in  order  that  I  might  ascertain  how  the  practice  really 
stood. 

Vol.  111.  L 1  1  have 
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1888.  I  have  sinoe  received  a  written  statement  from 

CoUiSf  the  Registrar,  which  is  as  follows :  —  **  I  ha 
made  inquiries  respecting  the  affidavit  of  service  of  «  ^^^  ^ 
pcma  made  by  a  Defendant,  and  am  fully  borne  o^c^  «  ^ 
m  my  opinion  by  a  case  which  came  on  before  tT^  «  ^ 
Master  of  the  Rolls  in  May  1837.  (a)  His  Lordshr^J^^* 
after  hearing  the  arguments  on  both  sides,  consult^X^^Bu/^ 
the  Lord  Chancellor  and  the  Vice-Chancellor  on  •*         m  ^^^ 


point,  when  it  was  determined  that  the  affidavit  to     ^^i^o  ^ 
made  by  the  Defendant  should  be  the  converse  of  t^zM-    ^tb^ 
required  from  a  Plaintiff;  containing  the  words  ^taop     ji^ 
the  indorsement  thereon.*     The  Six-clerks  retained  00^:^^:000. 
sel  to  argue  the  point;  but  the  opinion  of  the  JuiS^^^adges 
decided  the  question." 

That  entirely  confirms  my  own  impression  on  (be 

subject,  although  I  did  not,  at  the  moment,  recollect      '^tbat 
the  exact  point  had  been  previously  submitted  to        me. 
The  result  is,  that  it  has  been  a  matter  considered      bj 
all  the  three  Judges  of  the  Court,  who  have  expre^:^^ 
their  opinion  that  the  affidavit  produced  by  this  DefisiKl* 
ant  was  not  such  as,  by  the  practice  of  the  Courts  ^ 
required.     Hereafter  it  must   be  understood  that  tbe 
affidavit  required  to  be  produced  by  a  Defendant, 
fying  the  service  of  subpana  to  hear  judgment,  must 
such  as  is  required  to  be  produced  by  a  Plaintiff. 

(a)  Wolfe  ?.  JUet,  5th  Mt^  1837. 
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STUBBS  V.  SARGON.  i838. 

Jan.  S4.  31. 

TN  thb  cause  several  questions  arose  upon  the  will  of  a  testatrix 

■"  Mrs.   Elizabeth  Ives.     The  material  parts   of  the  ^^^'^^^  ^^'. 

\  trustees,  their 

irill  and  the  questions  which  arose  upon  it  are  stated  heirs  and  as- 

.     signs,  her 

copyhold 

welling- bouse,  garden,  and  ground,  together  with  the  furniture  and  effecti  therein^ 

od  the  coach-house  and  stable  thereto  belonging;  and  also  the  ten  cottages,  and 

wo  new  cottages  built  by  her,  with  their  appurtenances,  at  L.;  to  hold  the  same 

ith  the  appurtenances,  unto  and  to  the  use  of  the  trustees,  their  heirs  and  assigns, 

pon  trust,  that  they  or  the  survivors  or  survivor,  or  the  heirt  or  asbigns  of  the 

mrivor,  should  pay  the  rents,  issues,  and  profits  of  the  said  hereditaments  to  Sarah 

,,  wife  of  George  S.,  or  otherwise  permit  and  suffer  her  to  use  and  occupy  the  said 

erediiaments  during  her  life,  to  the  intent  that  the  same  hereditaments  and  the 

mtMy  issues,  and  profits  thereof  might  be  for  her  sole  and  separate  use,  &c. ;  and 

\er  her  decease  in  trust  for  George  S,,  for  his  life ;  and  after  his  decease  upon  trust 

lat  the  trustees  or  the  survivors  or  survivor  of  them,  and  the  heirs  and  assigns  of 

ich  survivor,  should  be  possessed  of  and  interested  in  the  said  hereditaments^  in 

ust  for  such  persons,  of  a  certain  class,  as  Sarah  S.  should  by  will  appoint  and,  in 

'fault  of  appointment,   upon  trust,  that  the  trustees  or  the  survivors  or  sur- 

voT  of  them,  and  the  heirs  or  assigns  of  such  survivor,  should  sell  and  dispose  of 

e  said  hereditaments  and  premises  ;  and  the  testatrix  directed,  that  the  produce  of 

le  sale  should  form  part  of  her  residuary  personal  estate :  Held,  that  no  bene- 

:ml  interest  in  the  furniture  and  effects  passed  by  the  will. 

The  testatrix  devised  certain  freehold  premises,  in  which  she  carried  on  trade, 

»  trustees  in  fee,  upon  trust,  (after  the  decease  of  a  person  to  whom  she  gave  the 

sneficial  interest  therein  for  life),  to  dispose  of  and  divide  the  same  unto  and 

nongst  her  (the  testatrix's)  partners,  who  bhould  be  in  copartnership  with  her  at 

le  time  of  her  decease,  or  to  whom  she  might  have  disposed  of  her  buflinett^in  such 

Vol.111.  M  m  •"»«• 
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1838.       in  the  second  volume  of  Mr.  Keens  reports  (a),  where 

^r^^^     will  also  be  found  a  statement  of  the  arguments  used 

Stubbs  ° 

V,  before  the  Master  of  the  Rolls,   and   his   Lordship's 

decision.     An  appeal  from  that  decision,  upon  the  first, 

proportions  as  second,  and  fourth  of  the  questions  stated  in  the  report, 

her  tnistees     ^^  presented  to  the  Lord  Chancellor, 
should  think  ^ 

fit  or*  deem 

The  testfr.  ^'  should  be  mentioned  that  the  terms  in  which  the 

trix  disposed  trusts  declared  of  the  property  comprised  in  that  part 
ness  in  her'      ®^  ^®  ^^  upon  which  the  first  question  arose  —  after 

lifetime:  the  death  of  George Sargon — were  these ;  viz.  upon  trust 

Held,  that         i«      i         i  i  .  >  n  t 

the  devise  in     for  that  the  trustees,  or  the  survivors  or  survivor  of  them, 

£iyourofthe    ^^  ^^^  ^^^y^  ^^  assisins  of  such  survivor,  should  be 

persons  to  *^         ^ 

whom  she        possessed  of  and  interested  in  the  said  hereditaments^  in 

disDosed  of  ^"""^^  ^^^  ^^^^  ^"®  ^^  more  of  the  testatrix's  nephews 
her  business,  and  nieces,  or  grand-nephews  or  grand-nieces,  as  Sarah 
either  under'    Sargon  should  by  will  appoint;  and  in  default  of  ap- 

the  Statute  of  pointment,  upon  trust  that  the  trustees,  or  the  survivors 

Frauds,  or  on    *  ,         "^ 

the  ground  of  or  survivor  of  them,  and  the  heirs  or  assigns  of  such 

^"iSi^este-    survivor,  should  sell  and  dispose  of  the  said  heredita^ 

trix  being  en«    ments  and  premises. 

titled  to  the 

sum  of  2000/., 

secured  by  a         It  is  proper  also  to  state,  that  the  testatrix  gave  her 

note  which       Stock  in  trade,  and  the  implements,  utensils,  carts,  and 

had  two  years  horses  used  in  her  business,  to  her  executors,  upon 
to  run,  en-  i  r      i  • 

dorsed  the       trust  for  sale;  but  with  liberty  for  her  partners,  or  the 

noteto&iraA  p^^gQ^  q^  persons  who,  at  the  time  of  her  decease, 
sent  it  to  should 

following  terms  :^-*'  The  enclosed  note  of  2000/.  I  have  given  to  Mrs.  &ra& 
Sargon  for  her  sole  use  and  benefit,  independent  of  her  husband,  for  the  express 
purpose  of  enabling  Mrs.  Sargon  to  present  to  either  branch  of  myf  family  any 
principal  or  interest  thereon*  as  the  said  Mrs.  SarcJi  Sargon  may  consider  the  most 
prudent;  and  in  the  event  of  the  death  of  Mrs.  Sarah  Sargon,  by  this  bequest  I  em- 
power her  to  dispose  of  the  said  sura  of  2000/.  and  the  interest,  by  will  or  deed,  to 
those  or  {  either  branch  of  the  family  she  may  consider  roost  deserving  thereof. 
To  enable  Mrs.  Sarah  Sargon^  my  niece,  to  have  the  sole  use  and  power  of  the  sud 
sum  of  2000^  due  to  me  by  the  above  note  of  hand,  I  have  specially  indorsed  the 
same  in  her  fiivour."  It  being  admitted  that  if  this  was  a  gift  upon  trust,  the  trust 
could  not  be  executed :  Held,  that  it  was  a  gift  upon  trust,  and  that,  as  the  trust 
failed,  the  sum  secured  by  the  note  constituted  port  of  the  testatrix's  ettate. 

•Sic.  fSic.  J  Sic. 
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should  be  entitled  to  her  freehold  and  leasehold  premises 
under  her  will,  to  purchase  the  same  at  a  valuation. 

It  is  also  to  be  mentioned,  that,  by  a  circular  letter 
of  the  1st  of  April  183S,  the  testatrix  notified  to  her  cus- 
tomers her  retirement  from  business,  and  recommended 
her  surviving  nephews,  and  the  widow  of  her  deceased 
nephew,  Mr.  InneU^  as  her  successors.  These  persons 
were  Samuel  Silver^  TJiomas  Cpoke^  John  IveSf  and  Ann 
Abigail  Innell^  widow  of  John  Dialk  Innell.  The  testa- 
trix died  on  the  17th  oi  April  18SS. 

The  arguments  used  upon  the  appeal  were  to  the  same 
^ect  as  those  which  had  been  urged  in  the  Court 
T)elow. 

Sir  C.  WethereU  and  Mr.  Wakefield^  for  the  heiress  at 
law. 

Mr.  Spence  and  Mr.  Walker^  Mr.  Tinney  and  Mr. 
MichardSi  Mr.  Knight  Bruce^  Mr.  Parker,  Mr.  Teed, 
Mr.  Rogers,  Mr.  Bethell,  and  Mr.  Hill,  for  other  par- 
ties. 


The  Lord  Chancellor. 

Three  questions  were  raised  on  this  appeal.  The  first 
was.  Whether  the  furniture  and  efiects  in  the  copyhold 
premises  were  bequeathed  with  the  copyhold  premises 
for  the  benefit  of  the  parties  to  whom  the  copyhold  pre- 
mises were  devised  ?  I  think  not.  They  are  included 
in  the  devise  to  the  trustees ;  but  the  trusts  are  declared 
only  of  ^^  the  hereditaments  aforesaid,"  and  of  ^'  the  rents, 
issues,  and  profits  thereof;"  and  the  power  of  sale  is 
given,  not  to  the  personal  representatives,  but  to  the 
heirs  and  assigns  of  the  survivor  of  the  trustees.     It  is 

M  m  2  probable 
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probable  that  the  testatrix  intended  that  the  furniture 
and  effects  should  accompany  the  copyholds ;  but  she  has 
omitted  to  declare  such  to  be  her  intention.  I  am  there- 
fore of  opinion  that  they  are  not  included  in  the  gift. 

The  second  question  is,  Whether  the  ultimate  devise 
of  the  premises  in  Little  Queen  Street  be  void,  either 
under  the  Statute  of  Frauds,  or  for  uncertainty  ?  The 
earnestness  with  which  the  point  was  pressed  at  the 
Bar  by  very  eminent  and  learned  counsel,  has  induced 
me  to  devote  more  consideration  to  the  subject  than  I 
should  have  thought  necessary  from  any  difficulty  I 
have  felt  upon  the  point  itself.  The  devise  is  to  trustees 
to  keep  in  repair  the  premises,  and,  subject  thereto,  to 
pay  the  rents  to  the  testatrix's  sister,  Mary  InneUy  during 
her  life,  and  after  her  decease,  in  trust  to  dispose  of  and 
divide  the  same  unto  and  amongst  her  partners  who 
should  be  in  copartnership  with  her  at  the  time  of  her 
decease,  or  to  whom  she  might  have  disposed  of  her 
business,  in  such  shares  and  proportions  as  her  trustees 
should  think  fit  and  deem  advisable. 


She  gave  her  stock  in  trade  to  her  executors  to  sell, 
but  with  liberty  for  her  partners,  or  the  persons  who 
should  be  entitled  to  her  freehold  premises  under  her 
will,  to  purchase  the  same  at  a  valuation. 

She  gave  the  residue  of  her  personal  estate  amongst 
certain  of  her  nephews  and  nieces ;  but  provided  that 
such  of  her  nephews  as  should  be  entitled  to  any  bene- 
ficial interest  in  her  freehold  premises  under  her  will, 
should  have  only  one  half  of  the  shares  of  the  others. 

Upon  the  first  head  of  objection,  namely,  the  Statute 
of  Frauds,  it  was  argued  that  the  will  contained  no  dis- 
position of  itself,  but  that  it  was  a  reservation  to  the 
testatrix  of  the  power  of  completing  the  devise  by  in- 
vesting 
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vesting  the  intended  devisee  with  the  character  de- 
scribed in  the  will,  and  that  Hahergham  v.  Vincent  (a) 
was  in  point  in  support  of  that  proposition.  The  differ- 
ence between  the  two  cases  is,  that  the  will  in  Haberg" 
ham  V.  Vincent  contained  no  devise  of  the  remainder; 
it  only  declared  that  the  remainder  should  be  for  such 
persons  and  for  such  estates  as  the  testator  should,  by 
any  deed  or  instrument  attested  by  two  witnesses,  ap- 
point. This  was  no  disposition  of  the  property ;  but  a 
reservation  by  will,  inoperative  till  the  testator's  death, 
of  a  power  to  dispose,  in  his  lifetime,  of  freehold  pro- 
P^i^y»  by  an  instrument  *not  attested  according  to  the 
Statute  of  Frauds. 


1SS8. 


In  the  present  case,  the  disposition  is  complete.  The 
devisee,  indeed,  is  to  be  ascertained  by  a  description 
contained*  in  the  will;  but  such  is  the  case  with  many 
unquestionable  devises.  A  devise  to  a  second  or  third 
son,  perhaps  unborn  at  the  time  —  many  contingent  de^ 
vises  —  all  shifting  clauses  —  are  instances  of  devises  to 
devisees  who  are  to  be  ascertained  by  future  events  and  . 
contingencies;  but  such  persons  may  be  ascertained, 
not  only  by  future  natural  events  and  contingencies, 
but  by  acts  of  third  persons.  Suppose  a  father,  having 
two  sons,  and  having  a  relation  who  has  a  power  of 
appointing  an  estate  to  some  one  of  them,  makes  his 
will,  and  gives  his  own  estate  to  such  one  of  his  sons  as 
shall  not  be  the  appointee  of  the  other  estate  —  or  with  a 
shifting  clause.  Here  the  act  of  the  donee  of  the  power 
is  to  decide  who  shall  take  the  father's  estate;  but 
there  is  nothing  in  the  Statute  of  Frauds  to  prevent 
this,  because  the  devise  by  the  will  is  complete,  that  is, 
the  disposition  is  complete  —  the  intention  is  fully  de- 
clared, though  the  object  to  take  remains  uncertain. 
If  the  subsequent  act  removing  that  uncertainty,  and 


{a\  2  Vet,yin.  204.;  and  4  Bro,  C.  C,3S5. 
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1838.  fixing  the  identity  of  the  devisee,  were  to  be  considere 
as  testamentary,  in  the  case  above  supposed,  the  don 
of  the  power  would  be  making  or  completing  the  i^ill 
the  father,  that  is,  one  man  would  be  making  anoth 
man's  will.  The  act,  therefore,  is  not  testamentar^^^rai 
and,  if  not,  then  why  should  not  the  act  be  the  act  • 
th^  testator  himself?  It  is  objected  to  upon  the  grooESL  ^n, 
of  its  being  testamentary ;  but  if  it  be  not  testamenta-^^iuj 
when  done  by  a  stranger,  it  cannot  be  so  when  done  T'  bj 
the  testator.  If  it  were  otherwise,  a  testator  could  i  -»f>f 
devise  lands,  or  give  legacies  charged  upon  land,  to 

such  person  as  might  be  his  wife  at  his  death  —  to  si^i^ch 
children  as  he  might  have  —  or  to  such  servant  as  be 
might  have  in  his  service  at  his  death.  The  cases  of 
charging  legacies  generally  by  a  will,  and  naming  le^^Sffl* 
tees  by  an  unattested  instrument,  carry  this  principle  to 
the  greatest  length,  because  the  subsequent  act 
taining  the  party  to  take  is  also  testamentary ;  but 
rule  is  recognised  by  Lord  Bosslyn  in  Habergham  ▼• 
Vincent ;  and  Sir  W*  Granty  in  Rose  v.  Cunynghame  ^  ^ 
.  explains  it  upon  the  principle  I  have  adverted  to.  ^E^^ 
says  the  will  creates  the  charge ;  it  is  only  necessarjr^  to 
shew  that  there  is  a  legacy ;  for  the  moment  that  cK=3^ 
racter  is  shewn  to  belong  to  the  demand,  you  shew  tft^ 

• 

it  is  already  charged  upon  the  land :  and  his  decisiom>    i^ 

that  case  marked  the  distinction,  for  the  testator  did  ^ciot 

charge  his  legacies  by  his  will,  and  name  the  legatee      ^1 

a  codicil ;  but  he  devised  his  estate  to  pay  such  legac^^^ 

as  he  should  bequeath  to  be  paid  out  of  his  estate;  ^v^^ 

afterwards,  by  an  unattested  codicil,  attempted  to  cha.'^E^ 

a  legacy  upon  the  estate ;  which  Sir  fV.  Grant  held       ^ 

could  not  do,  because,  not  only  is  the  legatee  to      ^ 

found  in  the  codicil,  but  the  will  to  make  the  charge  ^ 

that  not  being  to  be  found  in  the  will.     I  think,  \h&^^ 

fore,  the  objection  upon  the  ground  of  the  Statute  or 

Frauds  cannot  be  supported. 

Then 

(a)  12  Vei,  S9.     See  p.  38. 
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Then  as  to  the  uncertainty,  I  think  the  facts  stated 
in  the  Master's  report,  clearly  bring  the  parties  within 
the  description  in  the  will.  The  testatrix,  being  desirous 
of  herself  retiring  from  business,  and  having  nephews 
and  nieces,  some  of  whoni  had  been  her  partners,  gives 
up  the  business  to  four,  some  of  whom  had  been  her 
partners,  and  others  whom  she  then  introduced,  and 
gives  to  the  four  stock  in  trade  to  the  amount  of  1000/* ; 
and,  by  circulars,  introduces  to  her  former  connection 
these  four  persons,  whom  she  calls  her  successors.  These 
certainly  are  persons  to  whom  she  had  disposed  of  her 
business  within  the  meaning  of  the  will. 


1838. 


Another  question  of  some  difficulty  remains;  namely, 
as  to  the  2000/.  This  sum  was  due  upon  a  promissory 
note  of  other  persons,  having  two  years  to  run.  The 
testatrix  specially  endorsed  it  to  Sarah  Sargon^  a  married 
woman,  for  her  sole  use  and  benefit,  independent  of  her 
husband,  for  the  express  purpose  of  enabling  her  to 
present  to  either  branch  of  the  testatrix's  family,  any 
portion  of  the  principal  or  interest  thereon,  as  she  might 
consider  most  prudent.  It  was  not  contended  that  this 
constituted  a  trust  which  could  be  executed.  It  was, 
therefore,  either  an  absolute  gift  to  Mrs.  Sargon,  or,  be- 
ing for  a  purpose  which  fails,  it  reverts  to  the  original 
owner,  and  so  constitutes  part  of  her  estate.  Except  for 
the  words  ^^  her  sole  use  and  benefit,"  this  would  have 
been,  no  doubt,  an  assignment  for  the  express  purpose  of 
enabling  the  assignee  to  bestow  the  property  upon  another, 
and  would  hardly  be  contended  to  be  a  gift  for  her  own 
benefit.  It  is  to  be  observed,  that  the  words  are  not  *^  for 
her  own  use  and  benefit,"  as  in  Wood  v.  Cox  (a),  which  was 
referred  to,  but  ''for  her  sole  use  and  benefit,  independent 
of  her  husband,"  apparently  meaning  not  to  describe  an 

extent 

(fl)  2  Mylne  4-  Craig^  684. 
M  m  4 
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extent  or  quality  of  beneficial  interest,  but  to  mark  the 
character  in  which  the  donee  was  to  bold  the  property, 
namely,  as  a  feme  sole,  and  not  as  dependent  upon  her 
husband.  The  latter  part  of  this  paper  strongly  con- 
firms the  character  of  trust,  which  I  think  belongs  to 
the  part  I  have  already  considered.  It  provides  that  in 
the  event  of  the  death  of  Mrs.  Sargori,  the  author  of  the 
gift  by  that  "  bequest "  empowered  her  to  dispose  of 
the  said  sum  of  2000/.  and  interest,  by  will  or  deed,  to 
those  of  either  branch  of  the  family  she  might  con- 
sider most  deser\'ing.  If  the  gift  had  been  intended  for 
the  benefit  of  Mrs.  Sargouj  with  only  an  intimation  of  a 
wish  in  favour  of  others,  not  amounting  to  a  trust,  this 
power  to  dispose  of  it  by  deed  or  will  was  wholly  use- 
less, being  necessarily  incident  to  the  gift;  but,  if  Mrs. 
Sargon  was  to  be  merely  the  donee  of  a  discretionary 
power  in  favour  of  others — the  mere  depositary  of  a  dis- 
cretion to  be  personally  exercised  — then  it  was  natural 
and  proper  to  specify  that  such  power  and  discretion 
might  be  exercised  by  deed  or  will. 


I  thought  that  the  gift  in  JVood  v.  Coxj  was  not  a  gift 
upon  trust,  but  a  gift  subject  to  a  charge.  This,  on  the 
contrary,  I  think  is  a  gift  upon  trust ;  and  that  —  the 
trust  failing,  —  the  property  constitutes  part  of  the  tes- 
tatrix's estate. 

The  revoked  codicil  of  1 829,  stated  in  the  report,  can- 
not, I  think,  be  looked  at  for  the  purpose  of  construing 
this  instrument  of  1832. 

The  result  is,  that  I  concur,  as  to  all  the  points  ob- 
jected to,  in  the  judgment  of  the  Master  of  the  Rolls. 


The  petition  of  appeal  must 'therefore  be  dismissed 
with  costs. 
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BETWEEN  •^'**  ^'  •"• 

^^NRY  DESBOROUGH,      -  -  Plaintiff, 

AND 

^**  WILLIAM  RAWLINS,  Knight,  JOHN  RI- 
CHARDS, HENRY  PORTER  SMITH,  AL- 
BERT WILLIAM  BEETHAM,  and  FRANCIS 
BEETHAM,  -  -  >  Defendants. 


^ 


He  bill  was  filed  by  the  PlaintiiF,  as  representing  A  bill  filed  by 
the  Atlas  Insurance  Company,   against   the  De-  allfrMaiiilt 
nts  Sir  fV.  Mtmlins  and  John  Richards^  as  two  of  the  insured, 
e   directors  of  the  Ei^le  Insurance  Company,   and  golicitorof 

^ixrainst  the  Defendant  Smith  as  the  actuary,  and  the  ^^®  insured 
-^^  ,  ,  .  was  a  party  as 

^Defendants  the  Beetkams,  as  the  solicitors,  of  that  com-  a  Defendant, 

paoy ;  and  prayed  that  a  policy  of  insurance,  effected  by  *'"*^^*'^ 
the  Eagle  Company  in  the  names  of  the  Defendants,  day,  an  agent 
Sir  W.  Rawlins  and  Richards,  with  the  Atlas  Company,  ^th  whl)T^* 
upon  the  life  of  one  John  Cochrane^  might  be  declared  the  insured 

wished  to 

fraudulent  and  void,  and  be  delivered  up  to  be  can-  effect  an  in- 
celled  ;  and  that  the  Eagle  Company,  and  the  Defend-  sunince,  came 
ants  Smith  and  the  Beethamsj  might  be  ordered  to  pay  of  the  insured, 
the  costs  of  the  suit,  and  that,  in  the  meantime,  proceed-  ""enrthatUi*^ 

ings  on  the  policy  might  be  restrained.  life  was  bad, 

handing  to 
rpi       such  agent  at 
^  *^®  the  same  time 
an  unfavour- 
able medical  report  upon  the  life.    The  Defendant,  the  solicitor  of  the  insured,  was 
present  at  this  interview,  but  in  his  answer  to  the  bill  refused  to  state  what  passed, 
because  he  was  then  the  solicitor  and  attorney,  and  was  present  as  the  solicitor  and 
attorney  of  the  insured,  and  acquired  his  information,  touching  the  matters  which 
he  refused  to  answer,  solely  from  the  fact  of  his  beinc  present  at  the  time,  in  the 
capacity  of  solicitor  and  attorney,  and  professional  and  confidential  adviser  of  the 
insured: 

Held,  that  this  answer  was  insufficient. 

Principles  upon  which  some  communications  are  held  to  be  privileged  from 
disclosure. 
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Desborough 

V, 

RxwuNg. 


The  bill  stated,  amongst  other  things,  that,  ia     the 
month  o{  September  18S4,  and  before  the  time  at  wbjci 
the  policy  in  question  was  effected,  a  proposal  was  made 
by  the  Defendant  Smithy  on  behalf  of  the  Ea^  Com- 
pany, to  the  Economic  Insurance  Company,  for  an  inr 
surance  by  them  upon  Cochran^s  life,  for  the  sum  of 
4000/.,  and  that,  after  some  negotiation,  Mr.  TrceoerSi 
the  medical  officer  of  the  Economic  Company,  was  de- 
sired by  them  to  see  Cochrane ;  which  he  accordio^lj 
did,  on  the  20th  oi  September  18S4;  and  that  he  also  bad 
an  interview  with  one  Mr.  Bennett  respecting  Cochron^^ 
health  ^nd  habits ;  and  that,  on  the  same  day  (viz*  tbe 
20th  of  September  1834)  he  wrote  and  sent  to  Vb* 
Knowlesj  the  managing  director  of  the  Economic  Com- 
pany, a  letter,  which  Was  set  out  in  the  bill,  and  whidi 
contained  a  report  upon  Cochrane  which  was,  in  some 
respects,  un&vourable. 

The  bill  then  alleged  that,  on  Monday^  the  2Scl  of 
Septemba*  1834,  Mr.  DaxneSt  the  actuary  of  the  Beth 
nomic  Company,  called  at  the  office  of  the  Eagk  Com* 
pany,  taking  with  him  Mr.  Traverses  letter,  and  that  be 
then  had  an  interview  with  the  Defendant  Smiik^  aod 
told  him  that  the  Economic  Company  had  had  an  ai^' 
favourable  report  of  Cochrane^  and  would  refuse  thepro- 
posed  insurance  on  his  life,  and  that  he  (Mr.  Dcm^i 
thought  it  right  to  apprize  the  Eagle  Company  of  it  i>°' 
mediately,  and  in  candour  to  shew  them  Mr.  Jhxvff^^ 
letter,  which  was  the  reason  of  the  refusal ;  and  ^^^ 
Mr.  Dawnes  then  handed  Mr.  Traverses  letter  to  the 
Defendant  Smithy  by  whom  it  was  perused,  and  returnca 
to  Mr.  DorameSj  who  thereupon  went  back  to  the  £^ 
nomic  Office,  and  wrote  and  sent  to  the  Eagle  Covoi^l 
a  formal  letter,  rejecting  the  proposed  insurance  o^ 
Cochrane*s  life. 


The 
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The  answer  of  the  Defendants,  the  BeethamSj  stated        1888. 

that,  althouirfi  when  the  transactions  mentioned  in  the  J^^*^*^*"^^ 
«^.--  Desborough 

Dill   took  place,  they  were  the  solicitors  and  attorneys  v. 

of  the  Eagle  Company,  yet  that  they  had  since  ceased  to      ^^"^^^^ 
be  such  solicitors  and  attorneys,  and  that  they  had  deli- 
vered up  to  the  present  solicitors  and  attorneys  of  that 
Company  all  books  and  papers  which  they  had  formerly 
'^    their  possession,  containing  entries  relating  to  the 
^^atters  mentioned  in  the  bill,  and  had  taken  a  receipt 
^^ntaining  a  list  of  the  books  and  papers  given  up;  and 
^^  submitted  that,  even  if  they  could  set  forth  a  list  of  all 
^^ch  books  and  papers  as  was  required,  or  could  set 
*^rth  the  purport  of  the  entries   inquired   after,  they 
^ught  not  so  to  do,  inasmuch  as  the  books  and  papers 
^t)  question  had  been  in  their  possession  as  the  soli- 
citors and   attorneys   of  the  Eagle  Company ;   and  it 
stated  that  some  one  or  two  days  before  the  24th  of 
September  18  84,  an  interview  took  place  between  Downes 
and  Smith,  at  the  office  of  the  Eagle  Company  where 
X)ownes  called  :  and  then  it  contained  the  following  pas- 
sage:— ^^But  they,  these  Defendants,  refuse  to  answer 
or  to  discover,  and  set  forth,  whether  at  such  time  as  last 
mentioned,  when  the  said  Mr.  Downes  did  call  at  the 
office  of  the  said  Eagle  Company,  he  did,  at  such  time, 
take  with  him  the  aforesaid  letter  of  the  said  Mr.  Travers; 
and  whether  the  said  Mr.  Dowries  did,  at  the  interview 
^Itb  the  said  Mr.  Dowries  and  the  said  Henry  Porter 
Smith,  make  such  statements  and  give  such  information 
to  the  said  Henry  Porter  Smith  as  thereinbefore  in  that 
behalf  in  the  said  bill  particularly  alleged,  and  did  then 
make  any  other  and  what  statements  relative  to  the  mat- 
ters in  the  said  bill  mentioned,  to  the  like  or  to  anv  other 
or  what  purport  or  effect ;  and  whether  the  said  Mr. 
Dowries  did  then,  after  any  statement,  hand  over  to  the 
said  Henry  Porter  Smith  the  aforesaid  letter  of  the  said 
Mr.  Travers  ;  and  whether  the  said  Henry  Porter  Smith 
did  tbke  and  peru$c  the  aforesaid  letter;  but  this  De- 
fendant, 
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1838.        fendant,  Francis  Beetham^  for  himself  saitb,  and  this 

It^^^^^^      other  Defendant  saith  he  believes  the  same  to  be  trtte» 
Debborough 

V,  that  this  Defendant,  Francis  Be^hamj  was  the  only  pet- 

Aawuns.      g^j^  present  at  the  said  interview  between  the  said  Vi^* 
Dcnones  and  the  said  Henry  Porter  Smith.     And  the^ 
Defendants  do  so  refuse  to  answer  and  set  forth,  becaiK^ 
they  say  that,  long  before  and  on  the  said  22d  day  ^ 
September  18S4>,  they,  these  Defendants,  were  the  soLi* 
citors  and  attorneys,  and  the  professional  and  confidentL^ 
advisers,  of  the  said  Eagle  Company,  and  that  this  D^9- 
fendant,  Francis  Beetham,  was  present  at  the  afbresam^l 
interview  as  the  solicitor  and  attorney  and  proiessioa^Bi 
adviser  of  the  said  Eagle  Company,  and  acquired  kmJ 
information  touching  all  and  singular  the  matters  ais^ 
things  which  these  Defendants  have  as  aforesaid  refbs^s^ 
to  answer  and  discover  and  set  forth,  solely  and  ooMj 
from  the  fact  of  his  being  present  at  the  time  in  h  £s 
capacity  of  such  solicitor  and  attorney  and  professioa^ 
and  confidential  adviser ;  and  these  Defendants  humbly 
submit  that  they  are  not  bound  therefore  to  answer  slU 
or  any  of  such  matters  and  things." 

The  Plaintiff  having  excepted  to  this  answer  for  in- 
sufficiency, the  Master  allowed  the  exceptions,  so  6r  as 
they  related  to  the  parts  of  the  answer  above  referred 
to ;  but,  upon  exceptions  to  the  Master's  report  being 
taken,  and  argued  before  the  Master  of  the  Itolb,  bif 
Lordship  allowed  them ;  and  thus,  in  effect,  overmied 
the  Plaintiff's  exceptions  to  the  answer. 

The  Plaintiff  now  appealed  from  the  order  of  Ac 
Master  of  the  Rolls. 

Mr.  JVigram  and   Mr.  James  Eusselly  in  support  of 
the  appeal,  cited  Parkhurst  v.  JLotmten  (at),   fViUiatus  v* 

(a)  2SwafuL  194. 
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Jifundie  (a),  Phillipps  on  Evidetice  (6),  Gxeaiough  v.  Ga5- 
Xrell  (c),  Bramwell  v.  Zt^a^  (rf),  Sawyer  v.  Birchmore.  {e) 

Mr.  Wakefield  and  Mr.  H^.  Hislop  Clarke^  contra^  cited 
Creenough  v.  Gaskell  (g),  Purcell  v.  Macnamara  (A), 
JEiobson  V.  Blahey  (/),  Paxton  v.  Douglas  (A:),  Thorpe  v. 
JMacatdey  (/),  Glynn  v.  Houston  {m\  Wheailey  v.  ff?^ 
££ams  (n),  Turquand  v.  Knight  (o),  jB^x  v.  Withers  {p\ 
dem.  SheUard  v.  Harris,  {q) 


18S8. 


Desborougu 
Rawlins. 


^  Mr.  Wigramy  in  reply. 


The  Lord  Chancellor. 


Since  this  case  was  before  me  the  other  day,  I  have 
looked  not  only  at  all  the  cases  which  were  then  cited 
in  the  argument,  but  also  at  several  which  were  not 
oited. 


I  do  not  think  that  it  is  necessary  that  I  should  now 
lay  down  any  rule  as  to  the  length  to  which  the  privilege 
should  extend.  It  would  not  be  very  easy  to  do  so, 
consistently  with  the  cases ;  but  I  am  to  consider  whe- 
ther the  Defendant  clearly  brings  himself  within  the  pri- 
irilege ;  for  a  Defendant  who  relies  upon  the  privilege, 
is  undoubtedly  bound  to  bring  himself  clearly  and  dis- 
tinctly within  it  Now,  the  situation  of  the  parties  is  very 
material  to  be  considered  with  reference  to  the  doctrine 
on  this  subject,  which  is  laid  down  in  all  the  cases. 

This 


(a)  1  Rj/.  ^  Mo.  34. 
{fi)  VoLi.  p.  173.  et  seq.  8th 
edit. 

(c)  1  Miflne  4"  Keen^  98. 

(d)  S  Bam.  ^  Cren.  745, 5  see 
2>.748. 

(e)  3  Mylne  cj-  Keen^  572. 
{g)  1  Mylne  4"  Keen,  98. 

(A)  Wigram on Diicovery ,209, 


(t)  5  Etp.  52. 

{k)  19  Vet.  225. 

(/)  5  Mad.2\9. 

(ot)  1  Keen,3t9. 

(n)  1  Meet.  ^  W.  535. 

(o)  2  Meet.  6f  W.  98. 

(p)  2  Campb.  578. 

(7)  5  Car.  ^  Payne,  562. 
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18S8.  This  was  a  transaction  between  two  companies,  in  j 

-^^'*'*^'^*'^     which  the  two  companies  were  so  far  in  opposition  to  each  j 

Dbsborouoh  ^  .  -..        . 

V.  other,  that  the  Eagle  Company  were  desu*ous  of  msuring  ^ 

Rawlins.      ^  particular  life  in  the  Economic^  and  the  Economic  Com-  — 

pany  were  desirous  to  obtain  information  with  respect  ^ 

to  that  life ;  and  the  meeting  in  question  was  a  meeting  ^ 

of  an  officer  of  the  Economic,  with  an  officer  of  the  ^ 

Eagle.     The  communication  was  the  result  of  that  in-         .— 
quiry.     Now,  it  is  very  difficult  to  suppose  how  that 
could  be  the  subject  of  professional  communication  be- 
tween the  officer  of  the  Eagle  Company,  and  the  so- 
licitor of  the  same  company.     It  was  a  communication 
from  an  adverse  party.     If  it  had  beeti  made  directly 
to  the  solicitor,  for  the  purpose  of  being  commonicated 
to  the  company,  it  would  not  be  very  easy  to  consider     tx^ 
it  as  a  privileged  communication.     That  was  the  exact    .^ct 
case  in  Spenceley  v.  Schulenburgh  (a),  where  a  communi-    — - 
cation  took  place  undoubtedly  (in  the  terms  of  this 
answer)  with  a  solicitor,  in  the  character  of  solicitor ;  but 
it  was  a  communication  which,  first,  the  Judge  at  Nisi 
PriuSf  and,  afterwards,  the  Court  of  King's  Bench  thought 
that  the  solicitor  was  not  privileged  to  withhold.     The 
Court  there  said,  in  substance,  '^  This  is  no  privilt^ed 
communication.    The  object  of  the  rule  as  to  privileged- 
communications  is  to  secure  to  parties,  who  have  confi- 
dential communications  with  their  professional  advisers, 
the  benefit  of  secrecy  as  to  those  communications.    This 
case  is  not  within  the  mischief  which  that  rule  is  in- 
tended  to  guard  against ;  and,  therefore,  not  within  tin 
rule." 

Whether  the  case  of  Branvmell  v.  Lucas  (i)  was  righdj^^-'ly 
decided  or  not,  is  not  very  material  for  the  present' ^"^t^^ 
purpose;  and  the  observations  made  upon  it  by  LorcE^"'*'Td 

Brougham^  ^s^^^^ 

(a)  7  East,  357.  (b)  2  Bam.  ^  Creks.  745.  -  • 
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rm^hamj  in  Greenougk  v.  Gaskell  (a),  are  not  made 
th  reference  to  the  principle  of  the  case,  but  with  refer- 
ee to  the  question,  whether  the  principle  was  properly 
plicable  to  the  facts.  Undoubtedly,  looking  at  the 
^tB  of  that  case  (I  mean  of  Bramwell  v.  Lucas) ,  it  is  not 
ry  easy  to  come  to  the  conclusion  to  which  the  Court 
^re  came  in  point  of  fact.  The  question  was,  whether 
i  client  had  committed  an  act  of  bankruptcy  on  a 
rticular  day.  On  that  day,  the  client  inquired  of  his 
icitor,  whether  he  could  safely  attend  a  particular 
setingof  his  creditors,  without  being  arrested  for  debt. 
le  solicitor  advised  him  to  stay  in  his  office;  and  he 
sordingly  did  stay  there  for  upwards  of  two  hours,  to 
Old  being  arrested.  The  question  was  whether  what 
ssed  between  the  solicitor  and  his  client  was  receivable 
evidence.  That  looks  undoubtedly  very  like  a  profes- 
»nal  communication  for  the  purpose  of  obtaining  ad« 
:e ;  and  the  Court  said,  if  it  was  a  professional  com- 
inication,  it  was  privileged.  If,  therefore,  the  client 
ked  the  solicitor  his  advice  in  point  of  law,  whether 
could  with  safety  attend  the  meeting  of  his  creditors^ 
s  communication  would  be  privileged,  but  the  Court 
id  that,  in  its  nature,  it  could  not  be  privileged,  but  that 
was  merely  an  inquiry  of  fact,  whether  the  client's 
editors,  because  they  had  dearly  all  their  legal  rights, 
>uld  arrest  him ;  and  that  the  only  question  was,  whe- 
er  they  had  agreed  not  to  do  so :  and  the  Court  held 
at  the  question  was  one  of  fact,  and  not  of  law.  There 
18  DO  question,  therefore,  as  to  the  principle  upon 
tiich  the  Court  intended  to  act:  the  only  question 
eis  whether  the  facts  justified  tlie  application  of  the 
-inciple.  But  both  Bramwell  v.  Lucas  and  Greenough  v. 
\askeU  shew  that  the  privilege  only  applies  to  cases  in 
hich  the  client  makes  a  communication  to  his  solicitor 

with 

(a)  1  Mylne  4*  Keen^  98. 
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1838.        with  a  view  to  obtaining  his  legal  advice.     That  is  co- 
doubtedly  the  same  ground  upon  which  I  held,  In  Saugfer 
V,  V.  Birchmore  (a\  that  a  solicitor,  when  examined  as  < 

Rawuns.     witness,  was  bound  to  produce  letters  communicated  to 
him  from  collateral  quarters,  and  to  answer  qoesdons 
seeking  information  as  to  matters  of  &ct,  as  distingoisb^ 
from  confidential  communications :  and  I  so  decided,  do^ 
on  the  authority  of  Bramwell  v,  Lucas  only,  but  I  dis* 
tinctly  referred  to  Spenceley  v.  Sckulenburgh.     In  Staxf^^ 
y.  Birchmore  the  question  arose  as  to  a  solicitor 
bound  to  disclose  the  circumstances  of  certain  tranta^ 
tions  in  which  he  had  been  concerned  as  solicitor.  I  wj 
of  opinion  that  the  facts  were  not  sufficiently  broogbfc 
before  me  to  shew  that  they  were  privileged ;  and  fiod" 
ing  it  laid  down  by  the  Court  of  King's  Bench,  thA*^ 
communications  are  not  privileged,  if  coming  from 
other  quarter,  but  that  they  would  be,  if  they  came  fio] 
the  client,  I  found  that  a  case  might  exist  in  which  maisy 
papers  in  a  solicitor's  hands  would  not  be  privileged.   I^ 
was  precisely  the  same  in  Spenceley  v.  Schtdenburgh;   1 
thought,  therefore,  that  the  facts  did  not  bring  the  esse 
within  the  privilege  applicable  to  confidential  commumi— 
cations. 

There  is  nothing  in  the  doctrine  laid  down  by  Lw^ 

Brougham  in   Greenough  v.   Gaskell  inconsistent  with 

this ;  and  the  only  observation  is,  not  that  the  doctrine 

laid  down  was  wrong,  but  that  there  might  be  a  que^* 

tion  how  far  the  facts  were  sufficient  to  entide  the  Court 

to  apply  the  doctrine  to  the  facts.     There,  Gaskdl  w»s 

employed  as  solicitor  by  a  person  named  DarwelL   H^ 

had  advanced  money  for  his  principal  upon  the  secunty 

of  a  promissory  note  given  on  behalf  of  his  principal  i'X 

the  Plaintiffs ;  and  the  question  was,  whether  Gasto* 

bad 

(a)  5  Mylne  ^  Keen,  5*J2. 
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had  not  induced  the  makers  of  the  note  to  give  it,        1838. 

and  whether  he  had  not  fraudulently  concealed  from    ,r^*^^'^"^ 

1  TT      Desboboogh 

them  the  fact  that  his   principal  was  insolvent.     He      _    v. 

put  in  an  answer,  in  which  he  denied  that  the  note 
liad  been  given  by  the  Plaintiffs  at  his  instance;  but 
he  admitted  that  he  had  been  aware  of  his  client's 
circumstances  at  the  time  in  question,  and  he  also  ad- 
mitted the  possession  of  books,  papers,  and  letters  re- 
lating to  the  matters  mentioned  in  the  bill :  and  he  set 
forth  a  list  of  them  in  a  schedule;  stating,  however,  that 
the  entries  in  the  books  were  made,  and  the  papers  and 
letters  written  and  received  by  him  in  his  capacity  of  con- 
fidential solicitor  for  his  client.  Lord  Brougham  refused 
to  order  the  books,  papers,  and  letters  to  be  produced. 

As  to  many  of  those  papers,  undoubtedly  the  privi- 
lege would  apply.  It  did  not  appear  to  me  at  the 
time  (a),  nor  does  it  now  appear  to  me,  that  there  might 
not  be  papers  to  which  that  privilege  would  not  apply. 
The  Defendant,  the  solicitor,  stating  what  he  did,  I 
should  doubt  whether  the  Court  would  not  call  on  him 
to  set  out  the  papers  in  particular,  and  to  give  them  in 
more  detail.  It  is,  however,  not  at  all  essential  to  go 
further  into  the  examination  of  the  particular  circum- 
stances of  that  case,  for  it  is  quite  clear  that  Lord 
Brougham  intended  to  lay  down  the  rule  as  he  found  it 
laid  down  in  all  the  cases ;  and  his  only  observations 
upon  Bramwell  v.  Latcas  had  reference  to  the  facts  of 
that  case. 

Such  being  the  rule,  the  only  question  is,  whether 
the  Defendant  in  the  present  case  has  used  such  words 
in  his  answer  as  clearly  and  distinctly  to  bring  himself 
ivithin  it. 

Now 
(a)  The  Lord  Chancellor  was  counsel  in  the  case. 

Vol.  III.  N  n 
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18S8.  Now  the  very  first  question  is  one  which  I  sh^^** 

think  It  very  difficult  for  him  to  protect  himself  f3r^>^ 
answering,  for  he  says  Donxmes  came  to  the  office,  but^  ^^ 
objects  to  state  whether  he  came  with  a  partici^BJ^^ 
letter  in  his  hand ;  and  then,  upon  reading  the  tearms 
in   which   the   Defendant  has  put  his  refusal  to   ^n* 
swer,   the  first   observation  which   suggests  itself     is, 
that  if  the  reasons  which  he  gives  for  that  refusal    b^ 
good,  it  is  quite  clear  that  the  decision  in  Spenedegf  ^^ 
Schtdenburgh  {a)  was  wrong ;  for  the  party  for  whom  the 
witness  in  that  case  was  solicitor,  and  the  party  frith 
whom  he  was  dealing,  were  opposed  to  each  other.     O^ 
one  side  a  person  comes  on  the  part  of  the  Plaintifl^ 
and  brings  to  the  Defendant's  solicitor  a  certain  paper* 
the  contents  of  which  the  Defendant's  solicitor  is  called 
upon  to  prove ;  and  the  Court  of  King's  Bench  said 
that  the  privilege  was   restricted  to  communicatioiiSf 
whether  oral  or  written,  from  the  client  to  his  attomeyt 
and  could  not  extend  to  adverse  proceedings  commuoi" 
cated  to  him,  as  attorney  in  the  cause,  from  the  opposite 
party,  in  the  disclosure  of  which  there  could  be  no  breacb 
of  confidence. 

Suppose  that  it  had  been  to  or  from  Beetham  per* 
sonally  that  the  letter  had  been  communicated,  tb^ 
case  would  be  exactly  within  Spenceley  v.  Schdenburgf^  » 
and  the  question  would  be,  whether  the  solicitor*  ^ 
whom,  as  solicitor,  the  communication  was  made^  wouki 
be  entitled  to  withhold  it  •  The  Court  of  King's  Ben^h 
said  he  would  not,  because  it  was  not  confidential  be' 
tween  himself  and  the  party  for  whom  he  was  solicitor* 

As  to  all  the  rest,  I  dare  say  this  gentleman  intendeu 
it  to  be  supposed  that  the  words  were  used  in  their 

ordioaiy 

(a)  7  -Bat/,  357. 
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ordinary  sense.     He  has  not  pledged  his  oath  to  the        1888. 

circumstances   under   which  he  obtained  the   inform-   ,!^!^^''^^^ 

.    .  Desbobouoh 

atiouy  m  such  a  manner  as  to  shew  that  it  is  to  be  con-  v. 

sidered  privileged. 

It  may  be  that  the  Defendant  {Francis  Beetham)  was 
present  accidentallyi  and  so  heard  what  passed;  but  at 
all  events  those  who  claim  the  privilege  are  bound  to 
bring  their  case  within  it.  I  cannot  say,  till  I  have 
learned  how  the  Defendant  came  to  be  present^  who 
sent  for  him,  and  so  forth,  whether  the  communication 
was  privileged. 

I  say  nothing  as  to  what  the  result  will  be  when 
the  circumstances  shall  be  more  distinctly  stated.  The 
question  I  have  to  decide  is,  whether  the  Defendants 
have  on  their  answer  protected  themselves  from  the 
discovery :  and  I  think  that  they  have  not. 

As  to  whether  they  were  properly  made  Defendants, 
I  cannot  enter  into  that  question,  because  I  find  them 
Defendants;  and  the  only  question  before  me  is,  whether 
being  Defendants,  they  have  put  in  a  sufficient  answer : 
but  I  trust  that  nothing  I  say  in  this  or  in  any  other 
case  will  tend  to  promote  the  practice  of  making  wit- 
nesses Defendants  to  a  suit. 

Exceptions  to  the  Master's  report  over-ruled. 


Nn  £ 
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June  16.  ADAMS  V.  FISHER. 

A  Plaintifi;  as  fT^HE  amended  bill,  which  was  filed  by  John  Adams 

presenuti'veof  ^  administrator  (with  the  will  annexed)  of  John 

adeceasedtea-  Collingridgey  against  William  Fisher  and  John  Thomas 

by  his  bill,  that  Pinckard  (in  the  bill  called  ITiomas  Pinckard),  as  per- 

f'*A  ^\  d     ^^^^^  representative  of  John  Pinckard^  stated  CoUing-  ^^ 

acted  as  his      ridge^s  will,  under  which  the  Plaintiff  was  one  of  the        ^se 

htd^  in'that^    ''^"^  persons  to  whom  the  residue  of  the  money  to  arise 

diaracter,  re-    from  the  sale  and  conversion  of  his  real  and  personal 

sums  on  estate  was  given ;  and  stated  that  the  Defendant  Fisher 

account  of  the  had,  in  the  course  of  his  employment  by  the  Plaintiff  as 

estate,  for         his   attorney  and  solicitor,   received  various   sums  of 

which  he  had    money  on  account  of  Collinsridse^s  estate,  for  which  he     ^»  Je 

not  accounted  -^  .    .«.  l   j  i      i     j* 

to  him;  and      had  never  accounted :  that  the  Plaintiff  had  lately  dis-    «- 

he^ad  latdy  covered,  as  the  fact  was,  that  Fisher^  several  years  ago,  ^«» 
discovered,  as  prevailed  upon  the  Plaintiff,  and  the  several  persons  ^ss^  ts 
that  the  De-'    entitled  under  Collingridge*s  will,  to  execute  some  power 

fendant  F,       q(  attorney  to  a  person  of  the  name  of  John  Pinckard^ 
had  some  •  j« 

time  since        authorising   him   to  get  in  Collingridge^s  outstanding 

prevailed  upon  personal 

him  (the    *  *^ 

PlaintifT)  to  execute  a  power  of  attorney  to  P.,  authorising  him  (P.)  to  get  in  th< 
testator's  estate,  and  to  employ  another  attorney  under  him;  and  the  Plaiv"' 
charged,  that  this  power  of  attorney  was  a  contrivance  between  JP.  and  P^ 
enable  P.  to  receive  the  assets  without  being  liable  to  account  to  the  Plaintiff;  ai 
that  fraudulent  misrepresentations,  on  P.'s  part,  accompanied  the  execution  of  thi 
power  of  attorney ;  and  that  the  Defendants  had  in  their  possession  books  ai 
papers  relating  to  the  matters  mentioned  in  the  bill,  and  by  which  the  truth  of  tu( 
matters  would  appear.  ^  —  -ff 

The  Defendant  P.,  by  his  answer,  set  out  a  power  of  attorney  from  the  Plainti^K'  ^-iJ» 
to  P.,  authorising  him  (P.)  to  get  in  the  testator's  estate,  and  to  employ  an  at^t'^^^ 
torney  under  him;  and  stated  that  he  (P\)  had  never  been  employed  by  th^^^j"^ 
Plaint iflT,  but  had  been  employed,  as  an  attorney  and  solicitor,  solely  by  P.,  actin  ^^^^ 
under  the  power  of  attorney;  and  had,  in  the  course  of  such  employ  ment,  recdver^^^  "*2 
various  sums  on  account  of  the  testator's  estate,  for  which  he  had  duly  accounte-^^-^^ 
to  P.    He  denied  the  charges  of  contrivance  and  misrepresentation.    He  adBsitteg^  ^ut 
the  possession  of  certain  documents  relating  to  the  testator's  estate  and  aflmin;  bt^'^'  ^^ 
submitted  that  he  was  not  bound  to  produce  them,  and  that  he  was  not  accoantab.  ^M^^^ 
to  the  Plaintiff.  . 

Held,  that  P.  could  not  be  compelled  to  produce  the  doeuments  admitted  to  W     ^  ^ 
in  his  posMMOD. 
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jf)ersonaI  estate,  and  to  employ  another  attorney  under  1838. 
him,  and  to  stand  possessed  of  the  money  to  be  re- 
ceived upon  trust  for  the  Plaintiff  and  the  several 
persons  executing  the  power  of  attorney:  and  that 
Fisher  paid  some  part  of  the  moneys  received  by  him  to 
John  Pinckard:  and  that  John  PincJcard  was  now  dead, 
and  that  the  Defendant  Thomas  Pinckard  had  become 
his  personal  representative : 

That  the  Defendants  had  received,  or  got  into  their 
possession,  divers  title-deeds,  and  muniments  of  title  be- 
longing to  the  unsold  parts  of  the  estates  oF  the  tes- 
tator, and  which,  by  his  will,  were  directed  to  be  sold; 
and  also  divers  securities  for  money  due  to  the  estate 
of  the  testator,  and  divers  other  papers  relating  to 
his  afiairs;  and  also  the  power  of  attorney  to  John 
Pinckard : 

That  the  Defendants  refused  to  comply  with  the 
Plaintiff's  applications  for  an  account  and  payment,  and 
delivery  of  the  deeds  and  papers ;  sometimes  pretending 
and  alleging  that  Fisher  was  employed  by  John  Pinck' 
ard  merely,  as  his  solicitor,  under  the  power  of  attorney, 
and  that  he  (Fisher)  has  duly  accounted  to  him  for  the 
tmst-moneys,  as  his  employer;  whereas  the  Plaintiff 
charged  that  John  Pinckard  was  a  friend  and  client  of 
Fisher,  and  that  the  obtaining  of  the  power  of  attorney 
to  him  was  a  mere  contrivance  on  the  part  of  Fisher  to 
get  possession  of  the  trust-moneys  in  such  a  manner 
that  he  might  not  be  liable  to  account  to  the  Plaintiff 
or  any  other  person  interested  therein;  and  in  which 
contrivance  John  Pinckard  concurred  and  consented,  as 
the  same  would  appear,  if  the  Defendants  would  produce 
and  set  forth  the  accounts  and  documents  thereinafter 
required  to  be  produced  and  set  forth :  and  as  further 
evidence  thereof  the  Plaintiff  charged  that  the  Defendaif^t 

N  n  3  FiAer 
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Fisher  had  applied  or  retained  the  greater  part  of  the 
moneys  so  received  by  him  in  payment  of  his  bills  of  costs 
incurred  in  obtaining  the  same,  and  without  such  bills 
ever  having  been  taxed ;  and  the  Plaintiff  charged  that 
the  same  ought  to  have  been  and  ought  still  to  be  taxed, 
and  that  it  was  a  breach  of  trust  in  John  Pinckard  to 
permit  Fisher  to  retain  or  pay  himself  the  whole  amount 
of  his  bills  of  costs  without  taxing  the  same,  and  with* 
out  once  ever  having  requested  that  the  same  should 
be  taxed :  that  Pinckard  was,  as  such  trustee,  under  the 
power  of  attorney  to  him,  and  that  his  estate  was  still, 
liable  to  account  to  the  Plaintiff  for  all  the  moneys  so 
received  by  Fisher;  and  that  Fisher  was,  under  the  cir- 
cumstances therein-before  stated,  also  liable  to  account 
for  the  same :  and  as  further  evidence  of  the  matters  afore- 
said, the  Plaintiff  charged  that  the  power  of  attorney,  so 
executed  by  him  and  the  other  persons,  was,  at  the  time 
of  the  execution  thereof,  represented  to  the  Plaintiff  and 
the  other  persons  executing  the  same  as  being  an  autho- 
rity to  Fisher  himself:  and  the  Plaintiff  charged  that  the 
power  of  attorney  was  falsely  read  over  to  him  and  to  the 
other  parties  executing  the  same,  for  that  the  same  was 
read  over  as  a  power  of  attorney  to  Fisher^  whose  name 
frequently  occurred  in  such  reading,  and  not  as  a  power 
of  attorney  to  John  Pinckard^  who  was  then  only  par- 
tially known  to  the  Plaintiff  and  the  other  i>ersons  ex- 
ecuting the  power  of  attorney. 


The  bill  alleged  a  pretence  that  the  testator^s  estate 
Was  indebted  to  the  Defendants,  or  to  John  Pinckard^  to 
a  greater  amount  than  the  sums  so  received  on  account 
thereof;  and  charged  the  contrary,  and  that  the  testator's 
estate  was  never  indebted  to  the  Defendants,  or  to  John 
Pinckard^ — except  only  for  such  costs  as  had  been  fairly 
incurred  hy  Fisher^  as  attorney  and  solicitor,  in  and  about 
the  testator's  estate,  and  the  amount  of  which  had  been 

long 
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long  aiooe  received  by  Fisher^  over  and  above  the  par-  1888. 
ticularsams  specified  in  the  bill  as  having  been  received 
by  him ;  though  his  bills  of  costs  had  never  been  taxed, 
as  the  Plaintiff  charged  they  ought  to  be,  if  Fisher  should 
allege  that  anything  was  due  to  him  in  respect  thereof: 
and  that  the  truth  of  the  several  matters  last  aforesaid 
would  appear,  if  the  Defendants  would  set  forth,  as  the 
Plaintiff  charged  they  ought  to  do,  an  account  of  all 
sums  received  by  them,  or  either  of  them,  or  by  John 
Pinckardy  in  respect  of  the  real  and  personal  estate  of 
the  testator,  and  of  the  application  thereof. 

The  bill  finally  charged,  that  the  Defendants  had 
frequendy  stated  and  admitted,  both  by  writing  and 
verbally,  in  the  presence  of  divers  persons,  that  the 
several  sums  of  money  so  received  by  them,  as  in  the 
bill  mentioned,  were  received  and  held  by  them  upon 
trust  for  the  Plaintiff,  as  personal  representative,  and 
for  the  benefit  of  the  persons  entitled  thereto  under 
CoUingridg^s  will;  and  that  the  Defendants,  or  one  of 
them,  had  then,  or  had  lately,  in  their  or  his  custody, 
possession,  or  power,  divers  books,  accounts,  letters, 
and  writings,  in  which  such  statements  and  admissions, 
or  some  other  statements  or  admissions  to  the  like 
purport  or  effect,  were  contained,  and  would  appear  if 
produced;  and  that  the  same  would  also  plainly  so  appear 
by  the  account  which  the  Plaintiff  had  before  charged 
that  the  Defendant  ought  to  set  forth,  touching  his 
transactions  with  the  testator's  estate ;  and  that,  besides 
the  several  deeds,  documents,  papers,  and  writings, 
thereinbefore  particularly  mentioned  or  referred  to,  the 
Defendants  had  in  their  custody  divers  deeds,  books,  &c., 
relating  to  or  containing  some  entries  of  or  references 
to  the  several  matters  and  things  before  stated  and 
charged;  and  whereby,  if  produced,  the  truth  thereof 
would  appear:    and  that  they  had  formerly,  in  their 

N  n  4  custody. 
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1888.        custody,  divers  other  documents  of  a  like  nature  to 

those  last  inquired  after,  or  otherwise  reladng  to  the  ^^^ 
matters  before-mentioned,  which  they  had  destroyed  or  rx-^r 
made  away  with,  or  parted  with  the  possession  of;  and  JE^jd 
that  they  ought  to  set  forth  a  schedule  of  all  the  docn-  ^ 
ments  before-mentioned. 


The  prayer  of  the  amended  bill  was,  that  an  account  ;9Kv:iit 
might  be  taken  of  all  sums  of  money  received  hj^^g^^cMyj 
the  Defendants  or  Join  Pinckard^  deceased,  from  or  onMT«=BOD 
account  of  the  produce  of  the  real  and  personal  estate^iS'.sKte 
of  the  testator,  and  of  what  was  due  and  owing  firomdKX^o^ 
the  Defendants,  or  either  of  them,  in  respect  thereof  Sr  '^^f  5 
and  that,  in  taking  the  accounts,  the  Defendants  might 
charged  with  interest  and  annual  rests ;  and  that  they"^.- 
might  be  ordered  to  pay  to  the  Plaintiff  what  shoold 
found  due  to  him  as  such  administrator  as 
tioned :  and  that,  if  the  Defendant,  Jokn  Thomasim^"^^ 
Pinckard  (in  the  bill  called  nomas  Pinckard)^  did  not^"^^ 
admit  assets  of  John  Pinckard^  then  that  the  usnal^  ^ 
accounts  of  John  PinckarcTs  estate  might  be  taken  ;S:  > 
and  that  the  Defendants  might  be  decreed  to  deliver  np- 
to  the  Plaintiff  all  books,  accounts  deeds^  and  writings, 
belonging  to  or  concerning  the  produce  of  the  real  an< 
personal  estate  of  the  testator  CoUingridge^  or  otherwi 
relating  to  his  affairs. 


Before  the  amended  bill  was  filed,  Fisher^  who 
the  only  Defendant  named  in  the  original  bill,  had,  oi 
the  25th  of  September  1885,  put  in  his  answer,  and  ha^t^-^"*"^ 
thereby  denied  that  he  was  employed  by  the  Plaintiff  ajs  ^^    ^ 
his  attorney  or  solicitor  on  the  occasion  mentioned  in  th^^^-^^^ 
bill,  or  on  any  occasion,  or  generally  in  the  management  ^"M^s^ 
of  the  testator's  affairs ;  but  stated  that,  in  the  month  o"-^^     ^ 
Jvly  1821  the  Plaintiff,  being  in  needy  circumstanceSj^"^^^^ 
and   unable  to  bring  to  a  dose  certain  proceedings^^ ^"^^ 

institutet-F-!^^^ 
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instituted  by  the  Crown,  in  the  Court  of  Exchequer,  18S8. 
against  bis  testator's  estate,  and  mentioned  in  the 
bill,  applied  to  John  Pinckard,  Esq.,  who  had  then 
lately  become  the  purchaser  of  a  debt  of  500U  and 
upwards,  owing  by  Collingrtdge^s  estate,  to  undertake 
the  winding  up  of  the  affairs  of  that  estate;  and 
that  John  PincJcard  agreed  so  to  do  ;  and  that,  for 
the  purpose  of  giving  him  the  necessary  authority,  a 
power  of  attorney,  bearing  date  in  the  month  of  Jtdy 
1831,  was  duly  made  and  executed  under  the  hands 
and  seals. of  the  Plaintiff,  and  Ann  AdamSy  Jane  AdatuSj 
and  William  Adams^  being  the  other  persons  entitled  to 
CoUingridge^s  residuary  real  and  personal  estate;  by 
which,  after  reciting  that  a  considerable  part  of  his 
personal  estate  yet  remained  outstanding,  and  that  they 
were  desirous  of  appointing  John  Pinckard  their  at- 
torney, and  of  giving  him  sufficient  powers  and  aulhori-- 
ties  to  do  all  things  necessary  for  enabling  the  Plaintiff 
to  make  a  speedy  provision  for  the  adjustment  of  the 
aflbirs  and  payment  of  the  debts  of  CoUingridgej  in  order 
that  his  residuary  estate  might  be  ascertained  and 
divided  between  the  Plaintiff  and  Ann  Adams^  Jane 
AdamSj  and  William  Adams :  it  was  witnessed,  that  the 
Plaintiff  and  Ann  Adamsy  Jane  Adams,  and  William 
Adams,  appointed  John  Pinckard  their  attorney,  for  them, 
and  in  their  names,  but  to  and  for  their  use  and  benefit, 
to  enter  into  and  upon,  and  to  take  possession  of,  all 
and  singular  the  unsold  real  estate  and  chattels  of  John 
CoUingridge^  and  to  continue  in  the  possession  thereof,  and 
to  receive  all  rents  in  respect  of  the  same,  and  to  recover 
all  debts,  chattels,  and  effects  whatsoever,  which  at  the 
time  of  CoUingridg^s  decease  were  due  and  owing  and 
belonging  to  him,  and  which  then,  or  at  any  time  there* 
after,  should  be  due,  owing,  or  payable  to  the  Plaintiff, 
and  Ann  Adams,  Jane  Adams,  and  William  Adams,  or 
any  of  them,  or  which  were  part  of  CoUingridg^s  estate; 

and 


532  CASES  IN  CHANCERY. 

18S8.  and  also  to  adjust,  settle,  and  compromise,  all  accoanti^ 
debts,  demands,  controversies,  differences,  and  dispute^ 
in  which  CoUingridge  was,  at  his  decease,  or  the  Plaintiff, 
and  Ann  Adams^  Jane  Adamsj  and  William  Adanu,  or 
any  of  them,  then  were  or  was,  or  at  any  time  should 
or  might  be  at  any  time  interested  or  concerned  bj 
virtue  of  CoUitigridge^s  will ;  and  for  those  purposes 
appear  for  and  represent  the  Plaintiff,  and  Ann 
Jane  AdamSf  and  WiUiam  Adams^  in  all  courts  of  la 
and  equity,  and  to  make  attorneys  or  substitutes 
bim ; — with  various  other  powers  (stated  in  the  answi 
for  effectuating  the  before-mentioned  purposes: 


That  in  pursuance  of  the  authority  vested  in 
Pinckard  by  the  power  of  attorney,  he,  in  or  about 
month  of  Jtdy  1821,  appointed  the  Defendant  {FUut^m) 
and  his  then  partner,  Bichard  Hodges  Mundojf^  as  k  w 
attorneys  and  solicitors  in  reference  to  the  affairs  of  < 
CoUingridge  ;  and  afterwards,  on  the  dissolution  of  tb^ 
partnership  in  the  year  182S,  appointed  the  Defisodssat 
(Fisher)  alone  as  his  attorney  and  solicitor ;  and  tkrt 
first  he  and  his  partner,  and  afterwards  he  aloDa, 
such  attorneys  and  solicitors  and  attorney  and  solicili^^ 
carried  on  various  law  matters  for  John  Pindtori%  ^ 
respect  of  the  matters  mentioned  in  the  power 
attorney,  and  particularly  the  proceedings  in  the 
chequer,  and  other  proceedings,  all  of  which  were 
tioned  in  the  bill :  and,  that  in  the  course  of  conductii^M 
such  litigation,  very  large  costs  were  incurred,  in  respe^^ 
of  which  the  Defendant  (Fisher)  and  his  partner,  ai^"^ 
afterwards  the  Defendant  alone,  made  out  and  deliverp^ 
to  John  Pinckard  seven  several  bills  of  costs,  amounticV^ 
together  to  562/.  85. 6d. :  and  that,  in  the  course  of  r^''^' 
proceedings,  the  Defendant  and  his  partner,  and 
wards  the  Defendant  alone,  received  various  saoif 
money,  amounting  together  to  672Z.  Is*  ^d^  exceedii^^ 
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le  amount  of  the  seven  bills  of  costs  by  the  sum  of 
'}9L  185.  10(^:  and  that,  after  the  Defendant  {Fisher) 
id  delivered  in  all  the  said  bills  of  costs  to  John 
inckard^  he  (Fisher)  rendered  to  him  a  cash  account, 
hereby  the  balance  oF  109/.  I85.  \0d»  was  made  to 
>pear  owing,  as  was  the  fact,  by  the  Defendant :  that 
^kn  Pinckard  examined  the  bill  of  costs,  and  found 
le  same  to  be  correct,  and  that  the  Defendant  {Fisher) 
lid  the  balance  of  109/.  ISs.  lOd.  to  John  Pinckard, 
bo  gave  to  the  Defendant  a  stamped  receipt,  in  the 
ords  following,  viz.  "  Rex  v.  CoUingridge.  Received 
r  Mr.  William  Fisher  the  sum  of  109/»  ISs.  ]Od,j  being 
le  balance  due  from  him  after  payment  of  the  bill  of 
wis  of  himself  and  Messrs.  Fisher  and  Munday;**  as 
f  the  said  receipt,  now  in  the  Defendant's  possession, 
id  ready  to  be  produced,  would  appear ;  and  save  as 
sfore-mentioned,  and  as  could  be  collected  by  the 
)wer  (>f  attorney,  the  Defendant  denied  that  the  sums 
»  received  by  him,  or  by  him  and  his  partner,  or  any 
*  such  sums  or  any  sum  of  money,  were  or  was  re- 
ived by  him  in  trust  for  the  Plaintiff  as  personal 
presentative  of  the  testator,  or  for  the  benefit  of  the 
srsons  entitled  thereto  under  the  trusts  of  the  testator's 
ill,  or  for  any  other  purpose,  other  than  in  trust  to 
:count  for  the  same  to  John  Pinckard,  by  whom  alone 
te  Defendant  was  employed,  and  to  whom,  accordingly, 
le  Defendant  duly  accounted  for  the  same. 


The  Defendant  {Fisher)  denied  that  he  had  since  he 
employed  by  John  Pinckard,  as  before-mentioned, 
I  the  testator's  affairs,  or  ever,  or  in  the  course  of  such 
Dployment,  or  in  his  transactions  with  the  testator's 
roperty  and  affairs,  received  any  other  sum  of  money, 
art  of  the  personal*estate  or  of  the  produce  of  the  free- 
old  and  copyhold  estates  of  the  testator,  save  as  re- 
arcled  the  said  several  sums  amounting  to  672/.  7s*  ^d. 

so 
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so  received  and  accounted  for  as  before-mentioned :  J 
insisted  that  he  was  never  employed  by  or  accountable 
to  the  Plaintiff;  and  submitted,  that  even  if  he  wereaB.< 
countable  to  the  Plaintiff  (which  he  denied),  more  tli^i 
six  years  had  elapsed  since  the  last  of  the  transactii>«] 
before-mentioned  took  place ;  and  he  claimed  the  sirk 
benefit  of  the  lapse  of  time  as  if  be  bad  pleaded  it 
in  bar. 


The  Defendant  (Fisher)  denied  that  he  had  got  into 
or  now  had  in  his  possession,  custody,  or  power,  diven 
or  any  title-deeds  or  muniments  of  tide  belonging  to 
the  unsold  or  any  part  of  the  estates  of  the  testatOTi 
which  by  his  will  were  directed  to  be  sold,  or  othe^ 
wise;  or  also  divers  or  any  securities  or  secarityfor 
money  due  and  owing  to  the  estate  of  the  testator: 
however,  he  admitted  that  he  had  in  his  possesskn 
divers  documents  and  papers  relating  to  the  testatoi^s 
estate  and  affairs ;  a  full,  true,  and  correct  list  or 
schedule  whereof  he  had  set  forth  in  the  schedole  to 
that  his  answer  annexed,  and  which  he  prayed  fsafJBi 
be  taken  as  part  of  that  his  answer,  and  to  which  he 
craved  leave  to  refer :  but  he  submitted  that  the  Haintff 
had  no  right  or  title  to  call  for  the  production  of  the 
same,  or  any  of  them. 

The  Defendant  {Fisher)  denied  that  he  pretended  that 
the  Plaintiff,  or  the  testator,  or  the  testator's  estate^  was 
indebted  to  him  in  a  greater  amount  than  he  had  reoeited, 
or  was  alleged  to  have  received ;  and  admitted  that 
neither  the  Plaintiff  nor  the  testator's  estate  was  eier 
indebted  to  him,  save  so  far  as,  under  the  drcamstanoes 
before^mentioned,  the  testator's  estate  might  be  ooo* 
sidered  to  have  been  indebted  in  the  amount  of  the  said 
several  bills  of  costs,  all  of  which  were  properly  iocarred 
and  paid  as  before-mentioned :  he  denied  that  the  whole 

or 
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3r  any  part  of  the  costs  mentioned  in  the  bill,  or  any 
costs,   had  been  received  by  him  from  the  testator's 
estate,  over  and  above  the  several  sums  in  the  bill  men- 
tioned in  that  behalf,  and  alleged  to  have  been  received 
by  him  {Fisher) ;  or  in  any  way,  or  out  of  any  funds,  save 
MB  before  mentioned :  and  stated  that  all  his  said  several 
bills  of  costs  were  duly  signed  and  delivered  to  John 
JPinckardj  his  sole  employer,  and  were  paid  by  John 
IHnckard  upwards  of  seven  years  ago ;  and  that  John 
JPinctardy  being  satisfied  therewith,  did  not  think  it 
necessary  to  tax  the  same,  which  were  accordingly  never 
taxed ;  and  he  {Fisher)  did  not  pretend  that  any  thing 
was  due  thereupon ;  and  submitted  that  the  same  could 
not  now  be  taxed,  the  more  especially  as  he  submitted 
that  the  Plaintiff  had  never  any  right  to  tax  the  same. 


The  Defendant  then  went  on  to  state,  that,  save  as 
before  mentioned,  and  as  regarded  the  several  docu- 
ments and  papers  mentioned  in  the  schedule  to  the  an- 
swer, he  denied  that  he  had  then,  or  lately,  or  at  any 
time,  in  his  custody,  any  deeds,  accounts,  books,  &c., 
relating  to  or  containing  any  entry  of,  or  reference  to 
the  several  matters  and  things  in  the  bill  mentioned, 
stated  and  charged,  or  any  of  them,  or  otherwise  to  the 
affiurs  of  the  testator :  and  he  denied,  according  to  the 
best  of  his  knowledge,  remembrance,  information,  and 
belief,  that  by  any  of  the  several  documents  and  papers 
mentioned  in  the  schedule,  or  by  any  other  means,  if 
produced,  the  truth  of  any  of  the  matters  mentioned 
in  the  bill  would  appear,  save  so  far  as  the  truth  of  any 
of  such  matters  was  therein  (f .  e.  in  the  answer)  made 
to  appear;   and  die  Defendant,  submitting  that  the 
Plaintiff  had  no  right  or  title  to  call  for  a  production  of 
the  documents  mentioned  in  the  schedule,  admitted  he 
refused,  and  submitted  he  was  not  bound,  to  produce 
the  same,  or  any  of  them :  he  denied  that  be  bad  at 

any 
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1888.       anytime  also  in  his  custody  any  other  documents  of  s^    *3fa 
like  nature  to  those  inquired  after  by  the  bill,  or  other- *^^r- 
wise  relating  to  the  matters  therein  mentioned,  whickC^^ 
he  had  destroyed,  or  in  any  manner  made  away  with  or  ^=^or 
parted  with  the  possession  of,  or  that  he  refused  to  stat^t^^aie 
what  had  become  thereof,  none  such  having  existed 
he  denied  that  he  had  frequently,  or  ever,  stated  or 
mitted,  in  writing  or  verbally,  that  the  sums  allied 
have  been  received  by  him  were  received  or  held 
him  upon  trust  for  the  Plaintiff  as  representative,  or  fc 
the  benefit  of  the  persons  entitled  under  the  wOl 
CoUingridge^  save  that  the  cash  account,   delivered 
John  Pinckard^  was  headed,  **  John  Pinciardj  Esq., 
behalf  of  himself,  and  other  creditors,  and  the 
sentative  and  legatees  of  Mr.  John  CoUingridge^ 
in  account  with  Messrs.  Fisher  and  Munday^  and 
FisherJ*     He  added,  that  save  as  before  mentioned,  an^ 
and  as  therein  (/.  e,  in  the  answer)  appeared,  he 
according  to  the  best  of  his  knowledge, 
information  and  belief,  that  he  had  then,  or  lately,  ii 
his  custody  any  accounts,  letters,  papers  and  writings^ 
in  which  such  alleged  statements  and  admissions,  orangl-^^y 
other  statements  and  admissions  to  the  like  purport  or 
feet  were  contained,  or  would  appear  if  produced ;  or 
save  as  before  mentioned,  the  same  would  also  plainly -K^-^v 
appear  by  the  account  which  the  Plaintiff  had  by  thr  ^=ff^^ 
bill  charged  that  he  (the  Defendant)  ought  to  set  fertE-^"^ 
touching  his  transactions  with  the  testator's  estate :  an»^=K^d 
the  Defendant  submitted  that  he  was  not  liable  to  ac:^-^^*^ 
count  with  the  Plaintiff  in  respect  of  the  matters  meix:*^^^^ 
tioned  in  the  bill  or  of  any  other  matters,  and  thsB»tf^f^^ 
the  Plaintiff  was  not  entitled  to  any  relief  agunst  xbmM^  ^^ 
Defendant :  and  the  Defendant  claiiped  the  same  bene9*^^  ^^' 
of  his  objections  to  the  bill  and  to  the  Plaintiff's  clainrx^ff-^^ 
as  if  he  had  pleaded  to  the  bill. 
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The  schedule  annexed  to  this  answer  enumerated  a 
ropy  of  Collingridge*s  will,  and  the  draft  of  the  power 
>f  attorney ;  papers  in  certain  proceedings  taken  to  re- 
:awer  parts  of  the  testator's  estate ;  an  account  current 
between  the  Defendant  and  John  Pinckard;  the  receipt 
t>efore  mentioned;  and  certain  letters  and  day*books, 
ind  letter-books  and  other  papers;  but  did  not  enu- 
merate any  bills  of  costs. 


The  Defendant  Fisfter^  by  his  answer  to  the  amended 
bill,  put  in  on  the  5th  December  18S6,  although  he 
idnutted  that  the  Plaintiff's  name  had  been  used  in 
certain  proceedings  which  had  been  taken  by  him  for  the 
purpose  of  recovering  part  of  the  testator's  estate,  yet 
repeated  the  statement  which  he  had  made  in  his  answer 
to  the  original  bill,  that  he  never  was  employed  by,  or 
acted  as  the  solicitor  and  attorney  of  the  Plaintiff,  or 
any  of  the  legatees  und^r  Collingridg^s  will,  but  was 
employed  solely  and  exclusively  by  John  Pinckard^ 
under  the  circumstances  and  by  the  authority  of  the 
power  of  attorney  mentioned  in  the  original  bill :  he 
denied  that  the  Plaintiff  had  recently  discovered,  or 
that  it  was  the  fact  that  be  {Fisher)  prevailed  upon  the 
Plaintiff,  or  any  of  the  persons  entitled  under  the  testa- 
tor's will,  to  execute  any  power  of  attorney  to  John 
Pinckard;  and  stated  that  the  Plaintiff  and  the  other 
parties  entitled  under  the  testator's  will  were  poor  and 
indigent  persons,  and  not  in  a  situation  to  prosecute 
their  claim,  and  that  John  Pinckard  undertook  to  pro- 
secute such  claim  on  their  behalf,  and  employed  him 
[FUher)  as  his  attorney  and  solicitor  therein ;  and  that 
to  enable  John  Pinckard  so  to  prosecute  the  said  claim, 
a  power  of  attorney,  to  the  purport  and  effect  mentioned 
in  the  Defendant's  answer  to  the  original  bill,  was  pre- 
pared by  the  Defendant  {Fisher)  as  the  solicitor  of  and 
under  the  direction,  and  at  the  r^mie^iotJohnPinekardj 

and 
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and  with  the  privity  and  approbation  of  the  Plaintiff  a'^2(/ 
the  other  parties  entitled  as  before  mentioned ;  and  ik^at 
such  power  of  attorney,  when  prepared,  was  sent  by  tire 
Defendant  {Fisher)  to  John  Pinckard^  that  he  might  get 
it  executed  by  the  Plaintiff  and  the  other  parties ;  tad 
which  was  accordingly  done,  without  any  personal  iIlte^ 
ference  of  the  Defendant.    He  admitted  that  he  had  thei 

« 

draft  of  the  power  of  attorney  in  his  possession:  he 
repeated  his  denial  of  possession  of  title-deeds,  moni- 
ments,  or  securities  relating  to  the  testator's  estate,  or, 
save  as  therein  and  in  the  answer  to  the  original  bill  ap- 
peared, any  other  papers  relating  to  the  testator's  estate 
and  affairs :  he  denied  that  John  Pinckard  was  a 
friend  of  his ;  but  admitted  that  he  had  been  a  client  of 
his,  and  denied  that  the  intervention  of  John  Pinckad 
was  a  mere  contrivance  on  his  [Fisher's)  part  to  get 
possession  of  the  trust-moneys  in  such  a  way  that  he 
might  not  be  liable  to  account  with  the  Plaintiff,  or  aoj 
other  person  interested  therein,  or  that  John  Pinckad 
concurred  in  or  consented  to  such  alleged  contrivanoei 
or  that  the  same  would  appear  if  the  Defendant  and 
John  Thomas  Pinckard  (in  the  amended  bill  called 
Thomas  Pinckard)  would  set  forth  the  accounts  and  docu- 
ments in  the  bill  required  to  be  produced  and  set  forth: 
he  submitted,  that  the  said  several  bills  of  costs  having 
been  paid  to  him  more  than  six  years  ago,  under  the 
circumstances  in  the  answer  to  the  original  bill  set 
forth,  ought  not  to  be  taxed :  he  denied  the  charges 
in  the  amended  bill  as  to  the  false  representations  with 
respect  to  the  power  of  attorney,  and  the  false  reading 
of  it;  and  stated  his  belief  that  the  power  of  attoney 
was  executed  to  John  Pinckard  in  consequence  of  his 
being  a  person  of  property  and  respectability,  who  had 
become  the  purchaser  of  a  considerable  claim  on  the 
testator's  estate,  and  was,  on   that  account,  likely  to 

attend  to  the  winding  up  of  the  affairs  thereof,  which 

were 
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were  greatly  entangled ;  and  that  he  {Fisher)  had  been  1838. 
informed  and  believed  that  John  Pinckard  was^  at  the 
time  of  the  execution  of  the  power  of  attorney,  and 
had  long  before  been,  known,  not  partially,  but  very 
well,  to  the  Plaintiff  and  the  other  parties  who  executed 
the  same.  He  denied  that  he  had  ever  stated  or  ad- 
mitted, that  the  sums  of  money  alleged  to  have  been 
received  by  him,  were  received  or  held  by  him  upon 
trust  for  (he  Plaintiff,  as  representative,  or  for  the  benefit 
of  the  persons  entitled  thereto  under  the  will,  or  on  any 
other  account,  save  for  John  Pinckard,  who  alone  enfi- 
ployed  him :  he  denied,  according  to  the  best  of  his 
knowledge,  remembrance,  information,  and  belief,  that 
save  as  therein,  and  in  his  answer  to  the  original  bill 
appeared,  he  had  then,  or  lately,  or  ever,  in  his  custody 
any  books,  &c  in  which  such  statements  or  admissions 
as  in  the  bill  mentioned  would  appear,  or  that  the  same 
would  also  plainly  appear  by  the  account  which  the 
Plaintiff  had  charged  that  the  Defendant  ought  to  set 
forth  touching  his  transactions  with  the  testator's  estate, 
or  that,  besides  the  several  deeds,  documents,  papers, 
and  writings  in  the  bill  particularly  mentioned  or  re- 
ferred to,  and  except  as  appeared  in  the  present  answer 
and  the  answer  to  the  original  bill,  that  he  had  now,  or 
lately,  or  ever,  in  his  possession,  any  deeds,  books, 
&c*  relating  to,  or  containing  any  entry  or  reference  to 
all  or  any  of  the  several  matters  and  things  in  the 
amended  bill  stated  and  charged,  or  whereby,  if  pro- 
duced, the  truth  of  all  or  any  of  such  matters  and  things 
would  appear;  or  that  he  had  formerly  in  his  custody 
any  documents  of  a  like  nature  to  those  inquired  after 
in  the  amended  bill,  or  otherwise  relating  to  all  or  any 
of  the  matters  and  things  mentioned  in  the  bill,  which 
he  had  destroyed  or  made  away  with,  or  parted  with 
the  possession  of:  he  denied  that  he  had  refused  to 
Vol.  III.  O  o  state 
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1838.       «tate  what  had  become  thereof,  or  to  set  forth  a  list  of 
them,  he  having,  in  the  present  answer,  and  in  bis 
former  answer,  set  forth  a  fall,  true,  and  correct  list  or 
schedule  thereof.     The  Defendant  {Fisher)  finally  sab- 
mitted,  that  the  Plaintiff  had  made  no  case  for  relief 
whatever  against  him  by  the  amended  bill;  and  tha^ 
under  the  circumstances  in  the  present  answer  and  in 
the  answer  to  the  original  bill  mentioned,  he  (Fider) 
ought  not  to  be  called  upon  by  any  person  whatever  for 
any  account  in  relation  to  the  testator's  estate ;  and  be 
claimed  the  same  benefit  of  lapse  of  time,  and  of  the 
before  mentioned  receipt,  as  a  bar  to  any  such  daini}  as 
if  he  had  availed  himself  thereof  by  way  of  plea. 

There  was  no  schedule  to  the  answer  to  the  amended 
bill. 

The  Defendant,  John   Thomas  Pinckard,  put  in  bis 

answer  on  the  28th  of  November  1836. 

* 

On  the  5th  of  February  1838,  the  Plaintiff  gave  I 
notice  of  motion,  that  the  Defendants  might  produce 
and  leave  with  their  Clerks-in-Court  "  a  certain  receipt 
for  the  sum  of  109/.  185.  10^.  from  John  Pinckari  to 
Mr.  TV.  Fisher^  and  the  several  bills  of  costs,  documents, 
books,  bills,  accounts,  books  of  account,  letters,  papers, 
memorandums  and  writings,  relating  to  the  estate  and 
affairs  of  the  testator  in  the  pleadings   of  this  cause 
mentioned,  and  in  the  answer  of  the  Defendants  respect- 
ively and  the  schedules  thereto  respectively   mentioned, 
described,  and  referred  to,  and  admitted  to  be  in  their  pos- 
session," and  that  the  said  documents,  books,  &c.,  might 
be  produced  at  the  examination  of  witnesses,  if  necessary, 
and  upon  the  hearing  of  the  cause,  upon  notice  thereof 
being  given  to  the  Defendants  for  producing  of  the  same, 

and 


CASES  IN  CHANtERY, 

nd  that  the  Plaintiff,  his  Clerk-in-Court,  solicitors,  and 
gents,  might  be  at  liberty  to  peruse  and  take  copies. 

This  motion  having  been  made  before  the  Master  of 
\ie  Rolls,  and  having,  on  the  12th  of  March  1838,  been 
efused  by  him,  as  regarded  Fisher^  with  costs,  a  motion 
ras  now  made  before  the  Lord  Chancellor,  that  the 
rder  of  the  Master  of  the  Rolls  might,  as  to  so  much 
fiereof  as  related  to  Fisher,  be  discharged  or  varied,  and 
hat  an  order  might  be  made  in  the  terms  of  the  notice 
if  motion  of  the  5th  of  February  1838,  so  far  as  such 
lotice  applied  to  the  Defendant  Fisher. 

Mr.  O.  Anderdotiy  in  support  of  the  motion. 

If  a  solicitor  has  in  hb  hands  documents  essential  to 
he  Plaintiff's  case,  the  Plaintiff  may  make  him  a 
>arty  to  the  record,  and  call  upon  him  to  produce  the 
locuinents;  Fetiwick  v.  Beed{a).  The  Defendant  has 
Dcorporated  the  schedule  in  his  answer.  The  objection 
nade  before  the  Master  of  the  Rolls  was,  that  there  was 
ao  sufficient  privity  between  the  Plaintiff  and  Fisher; 
)ut  the  simple  question  upon  matters  of  this  kind  is,  do 
;he  documents  of  which  the  possession  is  admitted  relate 
'x>  the  matters  in  question  in  the  cause ;  and,  if  there  is 
in  admission  that  they  do  so  relate,  it  will  be  sufH* 
:ient 

The  Lord  Chancellor. 

You  must  shew  such  a  connexion  between  the  Plaintiff 
and  Defendant  as  entitles  the  Plaintiff  to  see  the  docu'- 
roents :  you  cannot  file  a  bill  against  a  mere  stranger 
for  the  production  of  documents. 


Mr. 


(a)  1  Mer,  114.;  see  pp.  122,  123. 
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Mr.  O.  Anderdoti, 

Here,  however,  the  parties  stand  in  a  fiduciary  re- 
lation. A  bill  is  the  proper  mode  to  adopt  for  the 
purpose  of  having  the  solicitor's  bills  of  costs  taxed,  in  a 
case  of  this  kind,  where  the  solicitor  chose  to  look  to 
Mr.  Pinckard,  though  he  dealt  with  the  Plaintiff's  nanae 
The  Defendant  might  be  compelled  to  set  out  the  docu- 
ments at  full  length  in  the  answer,  and  the  production 
of  the  documents  is  part  of  the  discovery  which  the  De- 
fendant by  answering  submits  to  make ;  the  Plaintiff  is 
not  bound  to  wait  till  he  shall  have  established  his  title 
to  an  account  irom  the  Defendant  at  the  bearing  of  the. 
cause;  Unsworikv.  Woodcock. {a) 


The  Lord  Chancellor. 

If  that  were  to  be  carried  to  the  length  to  which  yoa 
seem  to  carry  it,  it  would  make  every  application  for 
the  production  of  documents  a  matter  of  course. 

Mr.  O.  Anderdon. 

Yes,  unless  the  Defendant  has  brought  himself  within 
some  one  of  the  grounds  of  protection,  such  as  that  the 
documents  are  of  a  privileged  character. 

TTie  Lord  Chancellor. 

What  the  bill  requires  is  not  the  contents  of  th^ 
documents,  but  a  list  of  the  documents ;  and  you  cannot 
except  to  the  answer,  because  the  contents  are  not  set 
out. 


Mr.  O.  Anderdon. 

The  Defendant  might  be  compelled  to  set  them  out 

The 

{a)  5  Mad,  432. 
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The  Lord  Chancellor* 

You  may  ask  him  to  do  that,  and  then  he  may  make 
^is  defence. 

Mr.  0.  Anderdon* 

In  Hardman  v.  Ellames  (a),  which  has  carried  the 
doctrine  on  this  subject  to  its  true  length,  the  Court  held 
that  a  party  merely  referring  to  a  document,  which  was 
part  of  his  own  defence,  entitled  the  Plaintiff  to  call  for 
its  production.  The  right  way  of  raising  the  defence 
which  the  Defendant  has  set  up,  viz.,  a  denial  of  the 
Plaintiff's  right  to  the  account,  would  have  been  a  plea. 
The  Defendant  might  have  been  required  to  set  out  his 
bills  of  costs  at  length.  The  Defendant  does  not  allege 
that  the  documents  are  privileged,  or  that  he  has  a  duty 
to  perform  to  some  one  else  with  respect  to  them. 

In  Evans  v.  Richard  {b\  the  application  for  the  pro- 
duction of  documents  was  resisted  on  the  ground  that 
the  bill  disclosed  an  illegal  contract  which  could  not  be 
enforced ;  but  the  Lord  Chancellor  there  says,  <*  the 
event  of  the  motion  must  depend  on  the  fact,  whether 
the  answer  contained  an  admission  that  the  documents 
in  question  are  in  the  custody  of  the  Defendant.  When 
the  Court  orders  letters  and  papers  to  be  produced,  it  pro- 
ceeds on  the  principle  that  those  documents  are  by  re- 
ference incorporated  in  the  answer,  and  become  a  part  of 
it ;  being  in  the  office,  the  effect  is  the  same  as  if  they 
virere  stated  in  hcec  verba  in  the  answer;"  not  putting  it 
It  all  upon  the  point  that  if  you  make  on  the  face  of  the 
>ill  a  requisition  that  the  documents  shall  be  set  out  in 
i^c  verba,  that  would  expose  the  Plaintiff  to  the  peril  of 
losts.     If  a  bill  be  filed,  in  which  a  liability  to  account 

i» 

(a)  2  Mylne  <$•  Keen,  732.  (b)  1  Swarut.  7. 
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.■matter  of  course,  documents,  which,  if  the  Defendant's 
legation  is  true,  have  nothing  to  do  with  proving  the 
made  by  the  bill,  are  to  be  produced  for  the  Plain- 
iiff  *s  inspection  ?  If  a  bill  is  filed  by  a  person  as  a  cre- 
^ditor,  and  he  asks  for  all  the  title  deeds  of  the  real  estate, 
is  the  Plaintiff  entitled  to  see  the  title  deeds  of  a  person's 
^sstate,  because  he  calls  himself  a  creditor,  which  the  De- 
fendant denies  that  he  is  ? 


1888. 


Adams 

FiSHEB* 


Mr.  O.  Anderdon. 

In  the  case  last  put  by  your  Lordship,  the  deeds 
^^ould  not  relate  to  the  mode  in  which  the  PlaintiiF 
is  to  make  out  that  he  is  a  creditor.  But,  if  a  bill 
is  filed  by  a  person  as  a  creditor,  the  Defendant 
must  set  out  an  account  of  the  estate,  though  he  denies 
the  debt.  So  in  the  case  of  a  bill  for  tithes,  the  De- 
fendant cannot  refuse  to  set  out  an  account,  though  he 
denies  the  liability  to  pay  tithes  to  the  Plaintiff.  In  the 
case  of  title  deeds  put  by  your  Lordship,  the  inspection 
of  the  deeds  before  the  hearing  could  do  the  Plaintiff  no 
service  at  the  hearing  of  the  cause  :  but  if  the  Plaintiff  in 
this  cause  cannot  have  now  the  documents  which  he 
asks  for,  he  cannot  have  them  at  the  hearing.  If  a  ere* 
ditor*s  bill  be  filed,  the  mere  traversing  the  Plaintiff's 
title  does  not  induce  the  Court,  upon  an  interlocutory 
application,  to  refuse  production  of  the  documents  in  the 
Defendant's  possession.  The  fact  of  the  bill  having 
been  filed  shews,  for  the  purposes  of  the  suit,  that  the 
Plaintiff  is  a  creditor.  The  production  of  the  deeds  of 
the  real  estate  would  only  go  to  shew  what  the  estate 
was,  which  was  to  be  administered.  But  suppose  the  bill 
charged  a  pretence,  that  the  deeds  were  not  the  deeds 
of  the  testator,  but  of  another  person,  the  Plaintiff  would 
probably  be  held  entitled  to  see  them.  The  authorities 
lay  it  down  that  the  Plaintiff  is  entitled  to  have  the  pro- 
duction of  everything  he  could  carry  into  the  Master's 

O  o  4  office. 
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office,  and  certainly  everything  he  might  take  into  court 
at  the  hearing.  The  purposes  of  justice  require  such  a 
production. 

The  Lord  Chancellor. 

As  I  understand  the  facts  of  the  case,   Fisher  the 
solicitor  was  employed  by  Pinckard^  he  knowing,  as  h 
must  have  known,  that  in  the  transaction  ^irhich  was  th 


subject  of  the  suit,  Pinckard  was  acting  under  a  powi 
of  attorney  from  Adams :  but  still  the  retainer  was  en- 
tirely between  Pinckard  and  Fisher.     Pinckard  settle! 
the  account  with  him.     Then  Adams  says,  I  certainlj   '     r 
have  a  right  to  an  account  against  my  trustee,  and  if  h< 
has  improperly  paid  sums  on  account  of  the  costs,  the] 
must,  as  a  matter  of  course,  be  disallowed.     The  bill  is 
then  filed,  and  a  claim  made  against  the  trustee,  alleging 
that  he  has  retained,  on  account  of  costs,  more  than  he? 
ought.     Mr.  Fisher^  by  his  answer,  denying  all  connec- 
tion with   the  Plaintiff,  and  all  privity  between  them* 
the  question  is,  whether,  in  such  a  state  of  the  pleadings^ 
Adams  is  entitled  to  enforce  the  production  of  the  docu- 
ments mentioned  in  Fishet^s  answer. 


Now  I  took  leave  to  ask  Mr.  Anderdon  how  far  he 
carried  the  principle;  and  he  very  properly  limits  it  within 
its  due  bounds ;  that  is,  he  admits,  as  to  every  docu- 
ment not  necessary  to  make  out  the  Plaintiff's  equity, 
that  the  Plaintiff  is  not  entitled  to  see  it     Whatever 
may  make  out  the  Plaintiff's  title  he  may  have  a  right  tc 
see.     The  documents  in  question,  however,  are  not  t 
make  out  Adamses  title  to  have  the  bills  taxed,  and  tb 
production  of  them  could  not  possibly  aid  the  assertic 
of  the  equity  which  Adams  has  asserted  by  his  bill. 
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iTten  as  to  the  cases  referred  to.  In  Unsworth  v. 
Woodcock  {a)f  the  facts  of  the  case,  unfortunately,  are  not 
stated,  but  it  is  quite  obvious  that  the  pleadings  did 
shew  a  title  in  the  Plaintiff  to  the  production  of  the 
Jocuments.  The  Vice-Chancellor  assumes,  as  the  whole 
ground  of  his  judgment,  that  the  case  was  one  in  which 
;he  Plaintiff  ought  to  see  the  documents ;  that  is,  that 
le  had  such  an  interest  in  them  as  entitled  him  to  see 
liem.  What  the  facts  were  does  not  appear ;  but  the 
Court  assumes  that  the  Plaintiff  might  have  compelled 
iie  Defendant  to  set  out  the  contents  of  the  documents 
in  bis  answer. 


Evans  v.  Richard  (b)  was  a  case  in  which  the  sole 
juestion  was  the  illegality  of  the  contract.  There  was 
lo  question  about  the  title :  the  two  parties  to  the  cause 
were  partners  in  the  adventure,  and,  of  course,  there- 
ore,  the  Plaintiff  had  as  much  interest  in  the  docu- 
nents  as  the  Defendant.  There  was  no  question  as  to 
lie  interest  which  the  Plaintiff  had  in  the  documents 
JO  be  produced.  The  only  doubt  was,  'whether  the 
}uestion  about  the  illegality  of  the  adventure  was  to 
leprive  the'  Plaintiff  of  the  right  which,  as  to  the  in* 
terest,  was  not  disputed. 


Then  it  was  said  that,  in  the  present  case,  the  Plaintiff 
bad  a  right  to  make  Fisher  a  party  to  the  suit ;  and  in 
upport  of  that  proposition  the  case  of  Fenwick  v. 
^ed{c)  was  cited.  The  marginal  note  (which  ap- 
ears  to  be  correct)  of  that  case  is  as  follows ;  —  "  At- 
>Tney  submitting  to  produce  title  deeds  of  his  client 
t  his  possession,  as  the  Court  shall  direct,  may  be 
Killed  upon  to  produce  them,  if  the  principal  could 
Lmself  have  been  called  upon  to  do  so.     Generally 

it 
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it  is  not  necessary  to  make  an  attorney  a  party  be- 
cause he  has  title  deeds  in  his  possession,  although  it 
may  become  so  under  particular  circumstances."   No 
question  was  made,  therefore,  as  to  the  attorney's  wil- 
lingness to  produce  the  documents ;  but  Lord  EUaTs 
observations  as  to  the  propriety  of  making  a  solicitor^ 
party,  are  guarded,  as  may  naturally  be  supposed,  fron 
the  habits  of  that  learned  Judge.    He  says  (a),  ^^  Geoe— 
rally  speaking,   and  prima  facie^   it  is   certainly  doC 
necessary  to  make  an  attorney  a  party  to  a  bill  seddop 
a  discovery  and  production  of  title  deeds,  merely  becnse 
he  has  them  in  his  custody,  because  the  possessioQ  of* 
the  attorney  is  the  possession  of  the  client;  but  cases 
may  arise  to  render  such  a  proceeding  advisable,  at  if 
he  withholds  the  deeds  in  his  possession,  and  will  not 
deliver  them  to  his  client  on  his  applying  for  tbeBu" 
That  is,  if  Fisher  had  refused  to  produce  the  docnnenta 
to  Mr.  Pinckardf  then.  Lord  Eldon  says,  there  is  reaioa 
for  another  person's  applying.    In  Fenwick  v.  Aft^tbe 
solicitor  did  not  object  to  being  made  a  party,  and  did 
not  dispute  4he  Plaintiff's  interest  in  the  docomenti* 
All  that  Lord  Eldon  says  amounts  only  to  this:— ^ I 
look  to  see  whether  the  co-defendant  is  liable  to  produce 
the  documents;  and  I  must  consider  them,  when io the 
possession  of  the  attorney,  as  being  in  the  possession  of 
the  party  employing  the  attorney,  inasmuch  as  tbe  at- 
torney does  not  set  up  the  want  of  privity  between  bio 
and  the  Plaintiff  as  a  defence." 


As  to  Hardman  v.  EUames^  it  is  not  very  pertineot  to 
the  present  case.  It  was  certainly  no  new  decision,  and 
I  was  very  much  surprised  to  hear  any  one  treat  it  as 
such ;  and  when  I  came  to  look  into  the  doctrines  laid 
down  in  the  books,  I  felt  no  doubt  upon  the  subject 

Where 
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Where  a  party  has  thought  proper  to  put  his  defence 
upon  a  particular  document,  he  himself  having  intro- 
duced it  and  put  it  forward,  he  cannot  be  permitted  to 
make   any   representation   of  it,  however   unfounded, 
nrbich  he  pleases ;  but  the  Plaintiff  is  entitled  to  see 
whether  the  Defendant  has  rightly  stated  it.     It  is  be- 
cause the  Defendant  chooses  to  make  it  part  of  bis 
answer  that  the  Plaintiff  is  entitled  to  see  it ;  not  be* 
cause  the  Plaintiff  has  an  interest  in  it     The  principle 
is,  that  a  Defendant  shall  not  avail  himself  of  that  mode 
of  concealing  his  defence.    But,  whether  that  decision  be 
right  or  wrong,  it  is  quite  distinct  from  the  present  case. 
I  apprehend  it  is  a  mistake  to  say  that  the  documents 
scheduled  are  part  of  the  answer :  the  schedule  itself  is 
part  of  the  answer.     All  that  the  Plaintiff  asks  is,  that 
the  Defendant  may  set  forth  a  schedule  of  the  docu- 
ments.    Can  you  except,  because  he  has  set  out  the 
documents  in  the  schedule  instead  of  in  the  bill  ?    You 
did  not  ask  that  they  should  be  set  out  in  the  bill.     If 
that  had  been  asked,  the  Defendant  must  have  defended 
himself  in  the  regular  way,  and  shewn  that  he  was  not 
obliged  to  comply  with  your  demand.     But  if  the  De- 
fendant sets  them  out  in  the  schedule  to  his  answer,  the 
question  is,  upon  the  whole  record,  whether  the  Plaintiff 
has  such  an  interest  in  them  as  entitles  him  to  call  for 
their  production  ?    Here  the  Defendant  has  denied  the 
Plaintiff's  interest;  he  has,  on  the  record,  stated  that 
which,  as  it  stands,  in  my  opinion  excludes  the  Plaintiff 
from  instituting  this  suit  against  him.     As  long  as  that 
stands,  I  think  the  Plaintiff  is  not  entitled  to  see  the 
documents. 


1838. 


Sir  IV.  Home  and  Mr.  Bagshawe  appeared  for  the 
Defendant  Fisher ^  but  were  not  called  upon. 


"feso 


1837. 
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WALFORD  V.  MARCHANT. 


A  freehold  ^T^HE  bill  was  filed  by  John  Walford  and  Mary  his 
T^^^y^  ^^^^-     It  prayed  that  the  Plaintiff,  Jfary  fFfl/>/» 

y/m  devued  in  might  be  declared  entitled  to  an  annuity  of  48/^  and  all 

testoto^s   ^  arrears  thereof,  and  to  have  the  benefit  of  the  powers 

daughter,  a  and  authorities  given  and  granted  by  an  indenture  of 

woman,forher  the  4th  of  April  1822,  for  securing  and  enforcing  pajr— 

separate  use,  jaent  of  the  same.     The  decree  directed  that  the  Mas— 


for  life;  with 
remainder  in 
trust  for  all 
her  children 
hy  her  then 
present  or 
any  future 
husband,  as 
tenants  in 
common  in 
fee;  subject 
to  a  proviso 
that,  if  the 
daughter 
should  die 
without  leav- 


ter  should  inquire  and  state  whether  the  annuity  i 
question  was  valid  or  not. 


The  Master,  by  his  report,  found  that  John  CtJbm^ 
deceased,  by  his  will  gave  and  devised  unto  and  to  tho 
use  of  his  wife  Elizabeth  (since  deceased),  his  sousitbe 
Defendants,  Stephen  CuUum  and  Samuel  Henry  Ciiii^^ 
and  George  Ctdlum  (since  deceased),  and  his  son-in-law^y 
the  Defendant,  Henry  Marchanty  the  elder,  and  th« 
survivors  and  survivor  of  them,  their  and  his  heirs 
her  body,  the    ^^^  assigns,  certain  freehold  messuages  and  premised 

estate  should    Jn   the   county  of  Middlesex,  and   therein  described^ 
be  in  trust  for  i  % 

upon   trust,   after   the   decease  of  his  (the  testators/ 

wife,    to   pay   the  rents  and  profits   thereof  unto  bis 

daughter,  the  Defendant  Rose  Hood  Marchani  (lately 

deceased),  wife  of  Henry  Marchant  the  elder,  or  ^^ 

such  person  as   she   should,   notwithstanding  her  cO^ 

verture,  appoint,  for  her  sole  and  separate  use,  durii^S 

her  life ;  with  remainder  in  trust  for  all  and  every  tb^ 

on  the  devised  child  and  children  of  Hose  Hood  Marchant^  by  her  th^ 

fh^^^th*  present  or  any  future  husband,  as  tenants  in  comma"* 

annuity  was  thc** 

within  the 

exception  of  the  53  G.  3.  c.  141.,  and  therefore  did  not  require  enrolment. 


her  survivinc 
brothers  and 
sisters.    In 
1882,  the 
daughter  and 
three  of  her 
six  children 
joined  in 
granting  an 
annuity  of 
:ni 


Ma&chant. 
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heir  heirs  and  assigns  for  ever.   The  will  then  contained        1887* 
his  proviso  :  —  "  I  do  hereby  further  declare  my  will  to     V^^^*^ 
3e  that,  if  either  of  my  said  sons  or  daughters  shall  «. 

depart  this  life  without  leaving  issue  of  his  or  her 
body  lawfully  begotten,  then  that  the  trustees  for  the 
time  being  of  this  my  will  shall  stand  seised  and  pos- 
sessed of  the  hereditaments  and  premises  hereby  given 
and  devised  in  trust  for  him  or  her  so  dying  without 
issue,  and  the  rents,  issues,  and  annual  proceeds  thereof, 
ipon  trust  for  his  or  her  surviving  brothers  and  sisters, 
in  equal  shares  and  proportions." 

• 

The  report  further  found  that  the  testator  died  in 
the  month  of  September  1818 ;  that  his  wife  Elizabeth 
md  his  son  George  died  shortly  afterwards ;  that  by 
m  indenture  of  grant  dated  the  4th  of  Jpril  1822, 
made  between  Henry  Marchant^  the  elder,  and  Rose 
Hood  Marchantf  his  wife,  and  the  Defendants,  Henry 
Marchant,  the  younger,  John  Marchant  and  Stephen 
Marchantj  of  the  one  part,  and  the  Plaintiff  Mary  Wal- 
9rrd  of  the  other  part,  —  after  reciting  the  will  of  John 
CuUum  and  his  death,  and  the  deaths  of  Elizabeth 
VuUttm  and  George  Cidlum,  respectively,  and  further 
"ecidng,  as  the  fact  was,  that  Rose  Hood  Marchant  had 
six  children  then  living,  namely,  Henry  Marchanty  the 
founger,  John  Marchant^  and  Stephen  Marchant^  parties 
hereto,  who  had  all  attained  the  age  of  twenty-one 
^ears,  and  three  others,  —  it  was  witnessed  that  in  con- 
sideration of  600/.  to  Henry  Marchant  the  elder,  and 
Rose  Hood  his  wife  and  her  said  three  sons,  paid 
ind  advanced  In  bank  notes  by  the  agent  of  Mary  WaU 
^dj  at  or  before  the  execution  thereof,  Rose  Hood 
Marchanty  in  pursuance  and  by  virtue  of  the  power 
reserved  to  her  by  the  said  will,  granted,  bargained, 
K>ld,  and  appointed,  and  her  said  three  sons,  according 
x>  their  respective  sixth  parts  in  reversion,  granted,  barn 
^ined,  sold,  and  confirmed,  unto  Mary  Walfordy  her 

executors. 
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1887*        executors,  administrators,  and  assigns,  for  the  term  of 
^^^^"^     fifty  years,  commencing  from  the  date  of  the  inden- 
V.  ture,  provided   she  {Mary  fValford\  John  Marckantf 

Marchant.  ^^^  Robert  William  Nott  (since  deceased)  or  any  or 
either  of  them  shoold  so  long  live,  a  clear  annui^  ot 
48/.  sterling,  to  be  issuing  out  of,  and  charged  upon,  the 
aforesaid  devised  messuages  and  premises,  and  payable 
quarterly.  The  indenture  secured  to  the  grantee  powers 
of  distress  and  entry  in  case  the  annuity  should  Ul 
into  arrear ;  and  it  also  contained  a  covenant  by  whidi. 
the  grantors  severally  became  bound  for  the  doe  psf'- 
ment  of  the  annuity,  and  a  proviso  reserving  to  theoiy 
or  any  of  them,  a  right  to  redeem  the  annuity  upon  die 
terms  therein  mentioned. 

The  report  further  found  that  the  premises  on  whidi 
the  annuity  was  charged  were  of  freehold  tenure,  aod* 
at  the  time  of  the  grant  of  the  annuity  and  now,  were 
of  the  annual  value  of  100/.  and  upwards ;  that,  in  K<"* 
chaelmas  term  1827,  in  consequence  of  the  annuity  beiD|g 
then  in  arrear,  the  PlaintiiFs,  John  Walford  and  Uory 
his  wife,  in  right  of  Mary  Walford,  brought  an  action  o» 
debt  in  the  Court  of  King's  Bench  against  the  Defend'" 
ant  John  Marchant,  one  of  the  grantors  of  the  annuity^ 
for  the  recovery  of  the  arrears,  in  which  action  tbe^ 
obtained  a  verdict  for  120/.,  and  costs,  subject  to  th^ 
opinion  of  the  Court  upon  a  case  reserved:  that  di^ 
case  was  afterwards  argued  and  disposed  of,  and  t^^ 
verdict  confirmed,  whereby  the  validity  of  the  annuity 
was  established  at  law  ;  but  that  owing  to  the  poverty 
of  John  Marchantj  the  Plaintiffs  had  not  been  able  ^^ 
obtain  payment  of  the  said  sum,  or  of  the  costs. 

The  Master  further  reported  that,  on  the  part  of  tb^ 
Defendants,  it  had  been  contended  before  him  that  tb^ 
consideration  stated  in  the  memorial  of  the  indenture 

to  have  been  paid  for  the  annuity,  was  therein  stat^ 

to 
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to  have  consisted  of  600/.  in  Bank  of  England  notes ; 
whereas,  in  fact,  the  sum  of  40/.  only  was  so  paid,  the 
sum  of  50/.  having  been  retained  for  the  purposes 
therein  mentioned ;  and  the  residue  having  been  paid 
to  the  Defendants  by  cheques  upon  Messrs.  Ladbrokes 
and  Co.,  which  were  not  cashed  until  the  day  after  that 
on  which  they  were  given ;  and  the  Defendants  had 
therefore  submitted  to  him  that,  under  the  circumstances 
aforesaid,  the  annuity  was  invalid,  inasmuch  as  no  pro- 
per memorial  of  the  grant  was  enrolled  in  manner 
required  by  law. 

The  Master  then  reported  that  he  had  considered 
the  matters  aforesaid,  and  was  of  opinion  that  the  an- 
nuity was  a  valid  annuity. 

To  this  report  an  exception  was  taken,  insisting  that 

the  Master  ought  to  have  certified  that  the  annuity  was 

invalid,  inasmuch  as  no  proper  memorial  of  the  grant  of 

the  annuity  had  been  enrolled  in  such  manner  as  was 

'  required  by  law. 

The  Solicitor-General  and  Mr.  Haytcr^  for  the  Ex- 
ceptants. 

The  exception  raises  two  questions;  first,  whether 
this  annuity  is  one  which  required  enrolment  according 
to  the  provisions  of  the  53  G.  S.  c.  141.,  the  statute  then ' 
m  force  with  respect  to  annuities ;  and,  if  so,  secondly, 
whether  a  memorial  of  the  grant  has  been  duly  en- 
rolled.    The  present  is  not  a  case  falling  within  ex- 
ceptions specified  in  the  tenth  section  of  the  statute. 
That  section  among  other  things  declares,  that  the  act 
shall  not  extend  ^^  to  any  annuity  or  rent-charge  secured 
Upon  freehold  or  copyhold  or  customary  lands  in  Great 
Britain  or  Ireland^  or  in  any  of  his  Majesty's  posses- 
iiions  beyond  the  seas,  of  equal  or  greater  annual  value 
than  the  said  annuity,  over  and  above  any  other  annuity 


1837. 
Walford 

V. 

Maechant. 
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and  the  interest  of  any  principal  sum  charged  or  s 
cured  thereon,  of  whicli  the  grantee  had  notice  at  th^ 
time  of  the  grant,  whereof  the  grantor  is  seised  in 
simple   or   fee   tail   in   possession,    or   the  fee  simple 
whereof  in  possession  the  grantor  is  enabled  to  charge 
at  the  time  of  the  grant"     The  grantors  of  this  annaity 
were  a  mother,  having  an  equitable  life  interest  in  the 
entirety  of  the  property  to  be  charged,  and  three  out  of 
six  children  who  were  then  entitled  to  reversionary  in- 
terests in  that  entirety  as  tenants  in  common  in  fee. 
They  did  not  come  within  the  description  of  persons 
seised  of  the  fee  simple  or  fee  tail  in  possession,  or  per- 
sons enabled  to  charge  the  fee  simple  in  possession  at 
the  time  of  the  grant,  as  required  by  the  words  of  the 
exception.     Besides,  the  mother  might  have  had  other 
children  born  subsequently,  and  then  the  extent  of  the 
reversionary  interests  belonging  to  the  three  children 
joining  in  the  grant,  which  was  equal  to  a  moie^  of  the 
annual  value,  or  50/.  a  year,  would  have  fallen  below 
what  the  section  requires,  for  it  would  have  been  of 
smaller   annual  value   than  the  annuity.     Again,  the 
mother  might  have  survived  all  her  children ;  and  in 
that  event  the  estates  limited  to  the  three  who  were 
parties    to    the  grant  would    have   been    wholly  de- 
feated, and  the  property  would  have  gone  over  to  the 
brothers  and  sisters  of  Mrs.  Marchantj  under  the  pro- 
viso in  her  father's  will.     The  legislature  never  could 
have  meant  to  exempt  from  the  operation  of  the  statute 
annuities  charged  upon  uncertain  and  defeasible  in- 
terests of  that  kind.     The  Master's  report  is  erroneous 
in  representing  the  judgment  of  the  Court  of  Kings 
Bench  upon  the  case  reserved  {a)  as  having  concluded 
this  question,  which,  in  fact,  was  never  raised  at  all. 
The  point  there  argued  and  determined  was  of  an  en- 
tirely different  nature,  viz.  as  to  the  effect  of  a  prior 
annuity,  granted  by  the  same  parties  and  secured  by  a 

judgment, 

(a)  Walford  v.  Marckant^  %B.^  AdoL  315. 


e 


Marchant. 
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judgment,  in  reducing  the  annual  value  of  the  lands        18S7. 
charged,  below  the  amount  of  a  subsequent  annuity,  so     ^^^^"^ 
as  to  deprive  the  latter  of  the  benefit  of  the  exception ;    ^  ^     v, 
and   Lord  Tenterden  held  clearly  that  it  did  not     If 
the  annuity  be  one  that  requires  enrolment,  the  cases 
establish  conclusively  upon  the  facts  appearing  in  the 
Master's  report  that  no  proper  memorial  of  it  has  been 
enrolled  ;   Drake  v.  Rogers  (a),  Ex  parte  Lewis,  (i) 

Sir  W.  Home  and  Mr.  Jemmett^  for  the  Plaintiffs. 

The  alleged  invalidity  of  the  memorial  is  immaterial, 
because  no  enrolment  was  necessary,  the  case  being 
one  which  is  specially  exempted  by  the  tenth  section  of 
the  act.  Mrs.  Marchant  and  her  three  sons,  at  the  time 
of  the  grant,  had,  among  them,  what  amounted  to  an 
equitable  estate  in  fee  simple  in  possession  in  a  moiety 
of  the  property ;  and  the  report  finds  that  the  annual 
value  of  the  entirety  was  worth  more  than  double  the 
annuity.  Shrapnel  v.  Vernon  (c)  has  decided,  and  it  is 
now  perfectly  settled,  that  equitable  as  well  as  legal 
estates  are  within  the  exception  of  the  Annuity  Act : 
and  where  the  parties  joining  in  the  grant  of  an  annuity 
possess  among  them  (as  they  did  here),  the  whole  do- 
minion over  the  estate,  one  of  them  being  tenant  for 
life  in  possession,  and  the  others  having  the  immediate 
remainder  in  fee,  such  annuity  has  been  also  held  to 
fall  within  the  exception,  although,  literally,  none  of  the 
grantors  are  seised  in  fee  simple  or  fee  tail  in  posses- 
sion ;  Halsey  v.  Hales  (</).  The  three  sons  who  were 
parties  to  the  grant  had  a  vested  interest,  immediately 
expectant  on  their  mother's  death  ;  and  although  their 

estate 

(a)  2  Brod,  Sf  Bing,  19.  chasers,  vol.  ii.  App.  xiii.  p.  326. 

{b)  2  Ad,  <$•  Ell.  135. ;  and  see  9th  ed. 

Sir  Edward  Sugdefi^s  observa-  (c)  2  Bro,  C.  C.  268. 

tioDfl,  Law  of  Vendors  and  Pur-  (d)  7  T,  R,  194. 

Vol.  III.  P  p 
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estate  might  have  been  partially  defeated  by  the  birth 
of  other  children,  it  extended^  at  the  time  of  the  grants 
which  is  all  that  the  act  requires,  to  three  undivided 
sixths,  or  in  other  words,  to  a  moiety  of  the  proper^ 
intended  to  be  charged.     Mrs.  Marchant  has  since  died 
without  having  had  any  other  children,  and  the  circum- 
stance of  her  death  before  her  children  would  be  aa 
answer  to  any  objection  grounded  upon  the  supposed 
effect  of  the  proviso  in  her  father's  will.     Such   an  ob — 
jection,  however,  does  not  really  arise ;  for,  upon  tk^ 
true  construction  of  the  proviso,  the  limitation  to 
children  took  effect  and  became  absolute  on  their  birth, 
and  the  limitation  over  was  only  to  operate  in  case 
Marchant  should  not  have  children.     The  case  in   ti 
Court  of  King's  Bench  in  effect  decided  the  point,  P 
the  sole  matter  there  in  contest  was  the  validity  of 
identical  annuity. 


The  Solicitor  General^  in  reply. 


1838. 

Nov.  S4. 


The  Lord  Chancellor,  after  shortly  stating  the  cir- 
cumstances of  the  case,  as  they  appeared  upon  the 
report,  and  observing  that  the  facts  were  not  in  dis- 
pute, the  exception  applying  only  to  the  conclusion 
which  the  Master  had  drawn  from  those  facts,  gave 
judgment  as  follows  :  — 


The  first  question  is,  whether   any   memorial  was 
necessary  under  the  statute  53  G.  3.  c.  141.    The  tenth 
section  of  that  statute  provides  that  the  act  shall  no 
extend  to  any  security  upon  freehold  lands  of  equal  c 
greater  value  than  the  annuity,  over  and  above  ar 
other  annuity,  or  the  interest  of  any  mortgage  of  whi 
the  grantee  had  notice  at  the  time,  whereof  the  grant 
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^vras  seised  in  fee  simple  or  fee  tail  in  possession,  or  the 
fee  whereof  in  possession  the  grantor  was  enabled  to 
€:harge  at  the  time  of  the  grant. 

I  cannot  concur  in  the  Master's  opinion,  that  the 
result  of  the  action  (reported  in  2  B.  4*  ^dol.  315.), 
establishes  the  validity  of  the  annuity ;  for  the  question 
there  raised  and  decided,  was  merely  whether  a  judg- 
ment was  to  be  considered  as  a  charge  upon  the  estate, 
within  the  meaning  of  the  act,  so  as  to  reduce  the 
income  of  the  land  below  the  amount  of  the  annuity, 
and  consequently  to  render  a  memorial  necessary.  But 
it  certainly  proves  that  the  point  now  insisted  upon 
against  the  annuity  was  not  then  thought  to  be  avail- 
able. 


18S8. 


Walfobo 
Marchamt. 


From  the  statement  in  the  Master's  report,  which  is 
not  in  question,  the  income  of  the  estate,  available  for 
the  payment  of  the  annuity,  exceeds  the  amount  of  the 
<tnnuity;  that  is,  the  mother,  who  was  entitled  to  the 
"Vrbole  income  for  her  life,  and  her  three  sons,  entitled  to 
^hree  sixths,  after  her  death,  possess  together  half  the 
property  found  to  be  worth  100/.  a  year  and  upwards, 
'^he  annuity  charged  upon  the  half  being  48Z. 

It  was  contended,  however,  that  these  parties  had  not 
fjogether  such  an  estate  as  the  act  requires,  for  that  they 
^Vrere  not  seised  in  fee  simple  or  fee  tail,  and  were  not  en- 
titled to  charge  the  fee  in  possession  at  the  time  of  the 
^rant  The  devise  was  in  trust  for  the  mother  for  life, 
^nd  after  her  decease  for  all  and  every  her  children  as 
tenants  in  common  in  fee ;  but  it  was  said  that  there  is  a 
j^roTiso  that,  if  any  of  the  testator's  sons  or  daughters 
should  die  without  leaving  issue,  the  trustees  should  hold 
^be  premises  devised  in  trust  for  him,  or  her,  so  dying 
i^vitbout  issue,  in  trust  for  his  or  her  surviving  brothers 

Pp  2  and 
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18S8.        and  sisters,  as  tenants  in  common;  and  thence  it  was 

^^^^^^^^"^     argued,  that  the  estate  charged  might  fail  by  the  death 

V.  of  all  the  six  children  before  the  mother.     In  order  to 

Mabchant.    gyppQrt  this  objection,  it  must  be  held  that  the  event 

contemplated  in  the  proviso  is  a  dying  without  children 

living  at  the  death  of  the  parent ;  but  that  would  be 

contrary  to  the  established  construction  of  the  words 

used.    I  am  therefore  of  opinion  that  the  grant  is  within 

the  exception  of  the  statute,  and  did  not  require  any 

memorial. 

Had  it  been  necessary  to  decide  upon  the  legal 
validity  of  the  memorial,  there  must  have  been  a 
reference  back  to  the  Master,  because  the  report  does 
not  state  any  of  the  circumstances  relied  upon  as  ob- 
jections to  the  memorial  as  facts,  but  only  as  the 
grounds  on  which  it  had  been  contended  before  him, 
that  the  memorial  was  invalid. 

The  result  is,  that  the  Master,  in  my  opinion,  came 
to  the  right  conclusion,  and  that  the  exception  roost  be 
over-ruled. 
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BETWEEN 

JACOB  BERNAL  and  ESTHER,  his  Wife,  and    Feb.  91.2s. 
Others  -  -      |  Plaintiffs; 

AND        I    . 

JOSEPH   BERNAL,    JOSEPlts  DE    CASTRO, 
LEAH  BERNAL,  and  Others     ;      Defendants. 

AND  BETWEEN 

The  said  JOSEPH  BERNAL  and  Others, 

Plaintiffs ; 

AND 

The  said  JACOB  BERNAL  and  Others, 

Defendants  (a). 

The  petition  of  Jaeob  Bemal  and  Abraham  Ber" 
naif  *^  male  descendants  of  Benjamin  Bemalf 
the  favoured  nephew  of  the  testator  Joseph 
Bemal"  stated, 

"iTPH AT  Joseph  Bemaif  otherwise  Gaspar  Francis  Ber^  "  Male  chil- 

-*■  nalj  the  testator  in  the  cause,  made  his  will  at  Amster^  jj^;^  ^|f 

^am^  dated,  at  the  commencement,  the  4th  of  October  held  to  mean 

**  male  de- 
169S,  scendants;'* 

and  ^  male 
(a) The  reporters  are  indebted     general    proceedings    in    these  descendants" 

to  the  kindness  of  Mr.  Sidebottom     causes :  —  held  to  mean, 

for  the  following  note  of  the  according  to 

the  EngHth 
«*  Bernal  V,  Bernal.  law,  [and 

'*  The   circumstances  of  this  1 834 ;  and  a  vast  number  of  or-  i^-  ^^  ^j,g 

case    are    exceedingly  singular,  ders  were  made,  from  time  to  Dutch  law 

Id  the  year  1729  an  order  was  time,  admitting  objects  of  the  also,]  descend- 

made  as  to  the  application  of  charity,. upon  the  footing  of  the  *"^*  claiming 

the  fund,  and  which  was  acted  original    order.      In    the   year  ^^^    ^ 

upon  down  to  the  period  when  1834,  however,  it    was    found 

the   petitioner    [Jacob   Bernal]  that  the  descendants  of  the  tes- 

made    his  first  application,  in  tator's  nephew,  ^^amiiij^^niff/, 

P  p  3  were 
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1693,  and  at  the  end  the  2d  of  December  1695,  and  that 
in  such  will  were  contained  the  following  clauses,  viz^ 
^*  I  order  that  the  effects  which  I  have  in  the  India  and 
African  Company  of  London  and  their  profits  shall  be 

applied 


were  so  numerous,  that  it  would 
be  necessary  that  some  new  rule 
of  distribution  should  be  re- 
sorted to,  in  order  to  limit  the 
number  of  objects.  The  peti- 
tioner, who  was  one  of  the  par- 
tics  in  the  receipt  of  the  income 
of  the  fund,  as  one  of  the  objects 
of  the  charity,  presented  a  peti- 
tion to  the  Master  of  the  Rolls, 
for  directions  as  to  the  admini- 
stration of  the  charity  5  and  upon 
that  petition  coming  on  to  be 
heard,  the  other  parties,  the  then 
partakers  of  the  charity,  for  the 
reason  before  mentioned  (viz. 
the  necessity  of  limiting  the 
number  of  participants),  and  not 
with  any  idea  that  any  attempt 
would  be  made  to  alter  the 
course  of  administration  of  the 
charity,  except  in  order  to  limit 
its  objects,  consented  to  a  refer- 
ence to  the  Master  to  approve  of 
a  new  scheme.  When  the  par- 
tics  got  into  the  Master's  office, 
the  petitioner  brought  in  a  state 
of  facts,  in  which  he  insisted 
that  the  viale  descendants  of  the 
testator's  nephew  were  alone 
entitled  to  share,  on  account  of 
the  Jewish  law  (as  it  was  al- 
leged) excluding  females  from 
inheriting.  The  Master,  upon 
this  clwm  being  submitted,  made 
a  report,  submitting  the  question 
to  the  Court;  and  the  peti- 
tioner having  presented  a  peti- 


tion upon  the  report  to  Sir  J. 
Leach,  then  Master  of  tbeRoDs, 
he  referred  it  back  to  the  Mat- 
ter to  proceed  to  approve  of  a 
scheme  having  regard  to  ike 
course  that  had  been  conimdlji 
pursued.  From  this  orda  the 
petitioner  appealed  to  tbeC^iao- 
cellor,  and  the  matter  came  00 
to  be  heard  before  LordXjft^ 
hurst,  in  the  year  1835,  wheo, 
although  no  judgment  wat  tfaea 
given,  his  Lordship  expreoedia 
opinion  that  the  question  v» 
not  to  be  decided  according  to 
the  Jewish  law,  but  that  the 
Court  had  never  definitively  d^ 
termined  the  question  as  to  wiu) 
were  the'proper  objects ;  and  it 
occurring  to  his  Lordship  to  pot 
a  question  as  to  the  dofflidi  ^ 
the  testator,  the  matter  stood 
over  for  the  purpose  of  mtkiog 
an  inquiry  relative  thereto. 

"  The  matter  was  aftenrinU 
brought  before  Lord  CcOenkM, 
when  Lord  Commissioner,  vbo 
concurred  in  opinion  with  Lord 
Lyndhurst,  that,  notwithstanding 
the  practice  of  considerably 
more  than  a  century,  there  w» 
no  binding  decision  of  the  Court; 
and  he  therefore  referred  it  to 
the  Master  to  inqture  what  was 
the  proper  domicil  of  the  testa- 
tor; and,  upon  the  suggestion 

by  the  Appellant's  counsel  ^ 

the 
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applied  to  the  performance  of  this  my  will ;  and  what 
shall  remain,  be  it  little  or  much,  it  shall  be  put  into 
stock  into  the  chamber  of  Zealand^  whose  dividends  and 
those  of  London^  viiiYi  the  interest  of  1200Z.  in  that  of 

the 


18S8. 


BXRNAL 
BSBNAL. 


the  testator  was    domiciled  in 
HoUand,  and  that  it  might  pro- 
bably be  the  case  that  the  pecu- 
liar hiws  of  the  Jews  were  re- 
cognised in  that  country,  and 
by  content  of  the  Respondents, 
it  was  further  referred  to  the 
Master,  in  case  he  should  find 
that  the  testator  was  domiciled 
in  Holland^  to  inquire  what  was 
the  law  of  that  country,  having 
regard  to  the  circumstance  of 
the  testator  being  a  Jew.     On 
the  matter  being  discussed  be- 
fore the  Master,  he  (the  Master) 
required  to  see  the  probate  of 
the  will.    It  then  appeared  that 
the  will  had  been  pro?ed  in  HoU 
landy    and     that    probate    was 
granted  in  this  country  upon  a 
translated  copy  only.    Upon  in- 
spection of  that  copy,  it  ap- 
peared   to    differ   considerably 
firom  the  statement  of  the  will, 
as  set  out  in  all  the  previous 
proceedings.   And,  in  particular, 
in  the  first  clause,  in  which  pro- 
vision was  made  for  the  descend- 
ants of  the  testator's  nephews 
and  nieces,  the  descendants  of 
the  nephews  were  mentioned  by 
the    name  of  **  nude  children," 
The  Master  being  of  opinion, 
upon  the  production  of  the  pro- 
bate (and  with  no  further  evi- 
dence), that  the  testator's  domi- 
cil  was  in  Holland,  the  opinion 
of  a  Dutch  counsel  was  taken 

pp 


upon  the  construction  of  the 
will,  who,  upon  the  ground  of 
the  term  ^  male  children  "  being 
used  in  the  above   clause,  al- 
though not  elsewhere  repeated, 
was  of  opinion  that  the  other 
passages  of  the  will,  bearing  upon 
the  subject,  must  be  controlled 
in  their  construction  by  the  ex- 
pression in  question ;  and,  there- 
fore, although  male  and  female 
descendants    of  .  the   testator's 
nieces  might  be  allowed  to  take 
benefits  as  objects  of  the  charity, 
yet  that  the  male  descendants 
only  of  the  nephews  were  en- 
titled.   This  opinion  he  founded 
merely  upon  general  reasoning, 
and  not  upon  the  ground  of  any 
particular  law  bearing  upon  the 
subject.   But  the  advocate  stated 
that  there  was  no  difference  in 
the  law  of  Holland  between  Jews 
and    others.       Upon    this    the 
Master  made  his  report  in  favour 
of  the  Dutch  domicil,  and  stated 
the  law  of  Holland  to  be  as  the 
advocate  had  stated  it. 

*'  On  the  matter  coming  on 
again  before  the  Court  for  fur- 
ther directions.  Lord  Collenham, 
then  Chancellor,  was  of  opinion 
that  the  Master  should  have  re- 
ceived further  evidence;  and  it 
was  referred  to  the  Master  to 
review  his  report  for  that  pur- 
pose. Accordingly,  further  evi- 
4  dence 
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the  African  at  Ijondon  shall  be  applied  to  keep  the 
capital  entire ;  except  that  it  should  happen  to  appear  to 
my  executors  that  any  of  the  relations  hereinafter  named 
should  be  reduced  to  want;  in  which  case  all  thedin- 
dends  or  interest  shall  be  applied  to  those  in  necessity, 

whidi 


dence  was  produced  before  the 
Master,  the  effect  of  which  was 
to  shew  from  the  books  of  the 
Jewish  congregations  in  London 
and  Amtterdamy  that  the  testator 
had  become  a  member  of  the 
Jewish  synagogue  at  Amsterdam, 
and  had  greatly  diminished  his 
contributions  to  the  synagogue 
in  London  ;  and  upon  these  and 
other  grounds,  the  Master  again 
made  his  report  in  favour  of  the 
Dutch  domicil. 

*^  During  these  proceedings,  an 
apparently  very  ancient  copy  of 
the  will,  in  the  original  Spanish, 
with  a  translation  annexed,  dif- 
fering from  the  translation  in  the 
probate,  was  produced,  having 
been  always  in  the  custody  of 
the  solicitors  whose  house  had 
had  the  management  of  the 
cause  for  at  least  half  a  century. 
By  this  translation  the  word 
translated  ^'  male  children"  in 
the  copy  admitted  to  probate, 
was  translated  ^*  children ;"  and 
the  original  in  the  Spanish  copy 
was  the  word  "  hijos,^^  a  word 
meaning  children  in  general,  and 
so  translated  in  other  parts  of 
the  probate  copy.  Inquiry  also 
was  made  as  to  the  original  will, 
which,  according  to  the  custom 
of  Amsterdam,  had  been  left  in 
the  possession  of  the  notary  con- 


cerned in  its  proof;  bat  it 
found,  that  a  very  few  yean  ago 
the  house  containing  all  the 
original  notarial  acts  of  that  no- 
tary, and  including,  therefore, 
the  original  will,  had  been  bant. 

'^  Under  these  circunutancei, 
it  was  contended,  on  the  part  of 
the  Appellant,  by  Mr.  Wak^ 
and  Mr.  Cooper^  ist,  that  tlie 
copy  in  the  possession  of  the 
solicitors  could  not  be  receited 
in  evidence,  and  that  the  Court 
was  bound  to  consider  the  caff 
admitted  to  probate  as  the  only 
authentic  copy ;  sdly,  that  the 
testator  was  domiciled  in  Bd' 
land,  because  it  appeared  froos 
the  will  that  the  testator  carried 
on  business  in  Holland,  and  that 
his  trustees  and  executonwere 
residents  in  that  country;  and 
that  the  l^cies  were  given  in 
Dutch  coin ;  and  also  that  the 
testator  died  in  HolUmd,  and  bis 
will  was  proved  in  that  coontrji 
and  that  it  was  clear,  from  the 
circumstances  of  the  testator  be- 
coming  a  member  of  the  XW** 
synagogue,  and  diminishing  htf 
payments  to  the  London  ^•" 
gogue,  that  he  had  become  do- 
miciled in  Holland;  and,  tbirdlfi 
that  such  being  the  case,  the 
opinion  of  the  Dutch  advocate 

was  conclusive. 
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hich  are  Jacob  Levi  Ganezj  Abraham  and  Jacob  de 

JTsaac  Bemal^  Isaac  de  Jacob  Bemalj  Benjamin  Bemal, 

and  also  Rachel  Louzado^  Leah  de  Castro^  and  Esther 

JFrancOj  if  they  or  their  children  shall  come  to  want, 

and  in  like  manner  the  male  children  of  the  above  named 

men^  also  included  in  this  clause;  Leah^  Rachel^ and  Esther 

of  Jacob  Bemal  my  brother,  and  their  children,  whom 

God  prosper,  they  may  not  come  to  want  this.   And  it  is 

also  my  will  that  when  it  shall  happen  that  any  female 

orphan  of  my  generation  be  Jews,  are  to  be  married, 

there  shall  be  given  to  them  1 000  guilders  dowry  out  of 

the 


1838. 


*'  On  the  other  hand,  it  was 
contended  by  Sir  W.  Homevmd 
Mr.  Stdebciionif  on  the  part  of 
the     Respondents,    first,    that, 
under   the    circumstances,   the 
Spanith  and  Engiith  copies  in 
the  possession  of  the  solicitors 
ought  to  be  considered  as  evi- 
dence of  the  contents  of  the 
will ;  secondly,  that  the  testator 
i^as  domiciled  in  England^  be- 
cause it  clearly  appeared  from 
bis  will  that  he  resided  and  ear- 
ned on  business  in  London,  and 
liad  a  house  there,  and  that  he 
resided  in  London  with  his  wife 
and  mother,  both  of  whom  were 
Imried  in  London  ;  that  his  will 
spoke  of  his  furniture,  plate,  and 
papers  in  his  house  in  London, 
and  that  the  will  had  been  made 
at  diflferent  times,  and  that  the 
last  date  of  it  was  in  the  year  of 
bis  death :  so  that,  to  that  very 
^ear,  it  appeared  that  he  had 
maintained  his  Engiith  domicil 
and  establishment ;  and  that,  as 
it  was  quite  clear  upon  the  face 
of  the  will  that  he  had  acquired 


an  English  domicil,  and  as  it 
could  not  be  proved  that  he  had 
altered  that  domicil,  and  taken 
another,  he  must  be  considered 
as  domiciled  in  England  at  the 
time  of  his  death ;  SomerviUe  v. 
Somervilie,  5  Vet.  750.^  and^ 
thirdly,  that  the  Dutch  opinion 
was  only  matter  of  general  rea- 
soning, and  could,  not  be  looked 
upon  as  a  statement  of  Dutch 
law  on  the  subject. 

**  7%tfL0aDCHANCELL0R,h0W- 

ever,  was  of  opinion  that  the 
probate  copy  must  be  conclu- 
sively considered  as  the  docu- 
ment upon  which  the  Court  was 
to  act,  and  that  the  opinion  of 
the  DtUch  counsel  was  to  be 
considered  as  conclusive  evi- 
dence of  the  law;  but  took  time 
to  consider  the  question  of  do- 
micil; and  afterwards,  during 
the  Vacation,  stated  his  opinion 
to  coincide  with  that  of  the 
Master  on  the  subject  of  do- 
micil." 
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the  said  interest  by  the  votes  of  the  executors  of  my  will, 
and  the  grandsons  and  the  great  grandsons  of  the  race 
of  my  father  who  is  in  glory,  that  shall  be  found  living 
in  Judaism;  which  my  executors  shall  perform,  and 
when  any  die  shall  name  others  in  their  place.     Item,  I 
Dame  for  my  executors  of  my  testament  and  this  my 
will,  Jacob  Levi  Ganez  and  Abraham  Bemal^  my  nephews; 
with  power  at  the  end  of  their  days  to  name  others  in 
their  place,  to  execute  and  administer  of  what  shall  be 
left  of  my  estate  and  effects,  in  the  manner  that  shall  ap- 
pear to  them  to  be  most  for  the  security  and  benefit :  for 
that  my  meaning  is,  that  as  much  stock  as  may  be  shall  be 
preserved,  that  their  produce  may  answer  and  be  applied 
to  the  necessities  of  those  of  the  race  of  my  father  (whom 
God  hath),  at  the  discretion  of  my  executors,  and  those 
they  shall  name  in  their  places ;  and  I  charge  the  one 
and  the  other  to  choose  out  of  our  heirs  and  near  kin- 
dred persons  capable;  to  the  end  that  in  this  manner 
the  money  hereof  may  be  preserved  for  the  comfort  and 
succour  of  our  family,  and  that  they  may  be  provided  for ; 
and  I  hope  other  relations  will  augment  this  stock,  to  the 
end  that  they  may  have  greater  assistance  in  the  adversi^ 
that  may  fall  them  (from  which  God  deliver  us),  the 
descendants  or  near  kindred,  who  for  sins  may  suffer 
these  or  the  like  misfortunes   (from  which  God  deliver 
them),  that  they  may  succour  the  others.    I  say  my  will 
is,  that  Isaac  dc  Jacob  Bemal,  and  Benjamin  Bemaly 
my  nephews,  be  also  my  executors,  that  they  may  re- 
ceive of  my  goods  and  effects  be  it  only  by  Jacob  Levi 
Ganez^  or  who  else  shall  have  a  power  from  him  and 
the  rest,  for  that  they  may  help  him  in  fulfilling  my 
will,  and  have  voices  in  the  things  and  succours  that 
are  to  be  given  more  than  what  is  herein  expressed  in 
this  my  last  will ;  and  likewise  my  will  is,  that  in  those 
causes  Leah  de  Castro  and  Esther  Franco^  my  nieces,  shall 
meet  and  have  votes,  by  reason  they  have  more  know- 
ledge 
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£i.iid  obligations.     And  I  charge  every  body  that  they  ^^^^^^^^^^ 

^ive  to  the  children  of  Benjamin  Bernaly  and  prefer  t?. 

tliem  to  others  if  they  should  want,  or  be  to  be  married : "  Bebwal. 

That  the  testator  died  at  Amsterdam  in  the  year  1696, 
and  that  his  will  was  shortly  afterwards  duly  prov^ 
there  by  his  executors : 

That  on  or  about  the  29th  of  January  1722  (all  the 
testator's  executors  being  then  deceased),  the  Defendant 
Joseph  Bemal,  the  eldest  son  of  the  before-mentioned 
Benjamin  Bemalj  procured  letters  of  administration, 
with  a  translation  of  the  will  annexed,  to  be  granted 
to  him  by  the  Prerogative  Court  of  Canterbury : 

That  by  the  decree  made  in  these  causes  on  the  9th 
o{  December  1728,  it  was  referred  to  the  Master  to  take 
an  account  of  the  testator's  personal  estate,  and  the  pro- 
duce thereof,  from  the  several  persons  who  had  received 
the  same;  and  that  it  was  ordered  that  the  parties  should 
lay  a  scheme  before  the  Master  for  the  distribution  o. 
the  mterest  and  income  of  the  stock  and  funds  therein 
mentioned : 

That  the  Master  made  his  report,  dated  the  26th  of 
January  1729,  in  pursuance  of  the  decree,  and  certified 
that,  at  that  time,  fourteen  persons  therein  named,  and 
no  more,  were  in  want,  and  proper  objects  of  the 
charity,  and  that  he  had  approved  of  the  scheme  that 
had  been  laid  before  him,  as  a  good  rule  for  distributing 
and  disposing  of  the  dividends  of  the  stock : 

That  as  the  persons  mentioned  in  the  report  died, 
others  were,  from  time  to  time,  admitted  partakers  of 
the  dividends  and  interest  of  the  fund  in  Court,  by 
divers  orders  of  the  Court ;  and  that,  by  an  order  dated 

the 
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the  10th  of  February  1768,  it  was  ordered  that  the 
interest  and  dividends  of  the  fund  in  Court,  should  be 
paid  to  the  several  persons  therein  named,  in  manner 
therein  mentioned ;  and  that,  by  an  order  made  on  the 
22d  of  June  1768,  it  was  ordered  that  the  dividends 
arising  from  the  old  SotUh  Sea  annuities,  then  in  Court, 
should  be  divided  amongst  the  several  persons  therein 
named : 


That  many  persons  continued,  from  time  to  time^  to 
be  admitted  partakers  thereof,  by  various  orders,  and, 
that  by  an  order  dated  the  22d  of  January  1806,  it  was 
ordered  (amongst  other  things)  that  the  interest  there- 
after to  accrue  due  on  the  8162/.  05.  Sd.,  old  South  Sea 
annuities,  then  in  Court,  until  further  order,  should  be 
divided  into  thirty-two  equal  shares  amongst  the  several 
persons  therein  named : 

That,  by  an  order  of  the  25th  of  March  1888,  it 
was  ordered  that  the  interest  and  dividends  of  the 
8162/.  Os.GcLy  South  Sea  annuities,  being  the  then  fund  in 
Court,  should  be  divided  and  paid  to  and  amongst  the 
nineteen  persons  therein  named,  that  is  to  say,  the  peti- 
tioners, Jacob  Bernal  and  Abraham  Bernal,  and  also 
Deborah  SanguinettCi  Hannah  Sariguifieite^  John  Sangm- 
nette,  Elias  Sanguinette  the  younger,  Joseph  Sangtandttf 
Isaac  RodrigueSf  Sarahy  the  wife  of  John  TuUodh 
Esther,  the  wife  of  Joseph  Banks,  Marian,  the  wifc^ 
and  afterwards  the  widow  of  Charles  Upton,  Ddforah 
Rodrigues,  Esther  Genese,  Isaac  Genese,  Sarah  Genesti 
Abraham  Genese,  Sampson  Genese,  Hannah  Genese,  and 
Samuel  Genese,  by  half  yearly  payments,  until  the 
further  order  of  the  Court : 


That  the  several  nineteen  persons,  named  in  the  last 
mentioned  order,  continued  to  receive  the  dividends  of 

the 
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le  said  annuities,  under  such  order,  until  the  year 
834,  when  the  payment  thereof  ceased  or  was  sus- 
ended,  by  reason  or  in  consequence  of  the  proceedings 
fler  mentioned : 


18S8. 


That  on  or  about  the  18th  of  June  1834*,  the  peti- 
:oner,  Jacob  Bernalj  preferred  his  petition  in  these 
auses  to  the  Master  of  the  Rolls,  praying  such  declar- 
tion  as  to  the  proper  persons  entitled  to  or  to  parti- 
ipate  in  the  dividends  of  the  funds  in  Court,  as  should 
ppear  to  be  just,  and  to  give  such  directions,  for  the 
;uidance  of  the  Master  or  otherwise,  as  should  appear 
xpedient,  or  to  make  and  give  such  other  declarations, 
>rder,  and  directions,  touching  the  matters  aforesaid, 
s  the  case  might  require,  and  to  his  Honor  might  seem 
aeet: 


That,  by  an  order  of  the  Master  of  the  Rolls,  made 
in  the  hearing  of  the  petition,  bearing  date  the  25th  of 
June  1834,  it  was,  amongst  other  things,  ordered  that 
he  Master  should  proceed  in  the  reference  directed  by 
I  former  order  of  the  20th  of  January  1834;  and,  in 
o  doing,  he  was  to  have  regard  to  the  course  which  had 
)een  thitherto  adopted  as  to  the  construction  of  the 
vill :  And  that  it  was  ordered,  that  so  much  of  the  said 
n62/.  05.  6^.,  old  South  Sea  annuities,  standing  in  the 
lameof  the  Accountant-general,  in  trust  in  these  causes, 
18  would  be  sufficient  to  raise  the  amount  of  certain 
XMts  in  the  petition  mentioned,  should  be  sold ;  and 
liat,  out  of  the  money  to  arise  by  the  sale,  the  costs 
should  be  paid : 

,  That  the  petitioner,  JaccA  BemaU  on  the  31st  of 
October  1834,  preferred  his  petition  of  appeal  to  the 
then  Lord  Chancellor,  stating  the  several  matters  afore- 
said, and  otherwise  as  therein  mentioned,  and  appealing 

against 
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1838.  against  so  much  of  the  order  of  the  Master  of  the 
Rolls  of  the  25th  of  June  18349  ^  directed  him  to 
proceed  in  the  reference  directed  by  the  order  of  20th 
of  January  1834,  and,  in  so  doing,  to  have  regard  to 
the  course  which  had  been  thitherto  adopted  as  to  the 
construction  of  the  will ;  and  that  the  petitioner  submitted 
the  several  matters  in  his  petition  mentioned  to  the 
consideration  and  judgment  of  the  Court,  and  prayed 
a  reversal  of  so  much  of  that  order  as  was  complained 
of,  and  such  declaration  and  order  as  prayed  by  the 
petition,  touching  the  matters  therein  mentioned  : 

That  the  last  mentioned  petition  came  on  to  be 
heard  before  Lord  Lyndhurst^  then  Lord  Chancellor, 
who  directed  it  to  stand  over  for  his  judgment ;  and  that 
his  Lordship  afterwards  directed  the  petition  to  stand  in 
his  paper  for  judgment,  when  his  Lordship  raised  the 
question  of  the  testator's  domicile,  and  directed  a 
further  argument  of  that  question : 

That  before  any  further  argument  of  that  question 
took  place.  Lord  Lyndhurst  ceased  to  be  Lord  Chan- 
cellor, and  that  the  petition  afterwards  came  on  to  be 
heard  before  the  Lords  Commissioners,  who  made  an 
order  thereon,  bearing  date  the  31st  of  Jtdy  1835, 
whereby  it  was  referred  to  the  Master  to  enquire  and 
state  what  was  the  domicile  of  the  testator  at  the  re- 
spective times  of  making  his  will,  and  of  his  death ; 
and  in  case  the  Master  should  find  that  the  testator 
was  domiciled  in  Holland^  then  it  was  ordered  that  the 
Master  should  inquire  and  state  what  was  the  true  con- 
struction of  the  testator's  will,  in  regard  to  the  property 
the  subject  of  this  suit,  according  to  the  law  of  Holland^ 
at  the  respective  times  of  the  dates  of  the  said  testator's 
will  and  of  his  death,  as  regarding  the  wills  or  testa- 
ments of  persons  professing  Judaism  domiciled  in  Hoi^ 

land. 
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Idznds  and  if  there  were  any  difference  in  respect  of  such 
law  at  the  respective  dates  of  such  will,  and  of  the 
death  of  the  testator ;  with  liberty  to  state  special  cir- 
oumstances ;  and  that  further  directions  and  costs  were 
reserved : 


That  the  Master,  by  his  report,  dated  the  18th  of 
June  1836,  found  that  the  domicile  of  the  testator  was 
at  Anisterdamj  and  certified,  that  being  of  that  opinion, 
he  caused  a  copy  of  the  will,  annexed  to  the  letters  of 
administration,  to  be  translated  into  Dutch  ;  and  that  he 
also  caused  a  case  to  be  prepared  for  the  opinion  of 
6.  Delprat,  an  advocate  practising  at  the  Hague,  the 
said  G.  Delprat  having  been  approved  of  by  the  soli- 
citors for  all  parties  interested,  as  a  proper  person  before 
whom  the  said  case  should  be  laid ;  and  that  the  case 
having  been  also  approved  of  by  the  solicitors,  and  having 
been  also  translated  into  Dutch,  the  same  was,  with  the 
copy  of  the  will,  laid  before  Mr.  Delprat  for  his  opinion  : 
And  that  the  Master  stated  the  case,  which,  amongst 
other  things,  stated  that  the  property,  the  subject  of 
the  suit,  was   derived   under  and  had   immediate  re- 
ference to  the  two  clauses  or  items  in  the  will,  which 
Were  marked  in  the  margin  of  the  copy  of  the  will 
sent  therewith,  and  an  opinion  was  requested  on  the 
following  question :  ^^  What  was  the  true  construction 
of  the  will  of  the  testator,  in  regard  to  the  property, 
the  subject  of  the  marked  clauses,  according  to  the  law 
of  Holland  at  the  respective  times  of  the  dates  of  the 
testator^s  will  and  of  his  death,  as  regarding  the  wills  or 
testaments  of  persons  professing  Judaism  domiciled  in 
Holland;  and  was  there  any  difference  in  respect  of 
such  law  at  the  respective  dates  of  the  will  and  of  the 
death  of  the  testator  ?"   And  that  the  Master  found  that 
Af r.  Delprafs  opinion,  as  translated,  was  as  follows, 
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^'The  conclusion  of  the  case  in  the  cause  of  the 
Master  in  the  Court  of  Chancery,  Bemal  v.  Bemalj  is ' 
as  follows :  *  What  was  the  true  construction  of  the 
will  of  the  said  testator  in  regard  to  the  property,  the 
subject  of  the  said  marked  clauses,  according  to  the 
law  of  Holland  at  the  respective  times  of  the  dates  of 
the  said  testator's  will  and  of  his  death,  as  regarding 
the  wills  or  testaments  of  persons  professing  Judaism 
in  Holland  ;  and  was  there  any  difference  in  respect  of 
such  law  at  the  respective  dates  of  the  said  will  and  of 
the  death  of  the  said  testator?'  Upon  this  query,  I 
am  of  opinion  the  following  ought  to  be  the  answer. 
According  to  the  will  of  Joseph  Bemalj  alias  Gaspar 
Francisco  Bemal,  alias  Do7i  Luis  de  Andradcj  alias 
Juan  Bueno  de  Paz,  he  has  not  expressly  disposed  of  the 
property  of  the  funds,  out  of  which  revenues  the  dis- 
tressed relatives  ought  to  be  assisted.  Often,  in  a  will, 
the  property  of  a  capital,  which  is  separated  from  a  fixed 
intention  or  an  institution,  is  not  disposed  of.  Such  in- 
tention may  lapse  in  the  course  of  time,  and  beoome 
infeasible ;  and  then  the  question  arises,  to  whom  must 
the  property  belong  or  go  to  ?  According  to  the  law  in 
force  in  the  years  ]  693  and  1 695,  the  will  was  then 
interpreted  that  the  property  belonged  to  the  hei 
instituted  by  the  will ;  and  should  no  universal  heirs  o; 
legatees  have  been  appointed,  to  the  heirs  ab  intestat 
That  law  existed  ex  analogia  of  the  law  with  respect 
legacies.  See  Hugo  Grotius,  Introduction  to  the  Duto^ 
Jurispj-udence,  1 1  book,  24  vol.  ss.  37  and  38.     Also,  0:= 


such  legacies,  the  property  is  considered  to  belong  to  th 
instituted  heirs  or  to  the  heirs  ab  iniestato,  just  so  as 
meant  by  the  Casus  Positim  :  See  Van  Leeteooen  Censui — 
Forensis,  Lib.  3.,  c.  4*.,  s.  42.  Voet,  adPand.  Tit,  Deh.M 
qua  ut  indignis  aiiferuntur.  Lib.  34.  Tit  9.  s.  5.  and 
ticularly  Bj/tikerskoek,  Qiuestiones  Jurisp.  Lib.  3.  c  9. 
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the  question  "  quibus  cedant  qu€e  rum  capientibus  re* 
Unquntur/*  Therefore  in  respect  to  this  question  such 
right  existed  as  emanated  from  the  jurisprudence  in 
Holland,  At  the  time  of  making  the  will,  tlie  4th 
October  1693,  and  2d  December  1695,  and  at  the  time 
of  the  death  of  the  testator,  according  to  the  state- 
ment of  the  case,  about  August  1696,  the  same  was  in 
force  with  regard  to  capitals  of  which  the  property 
had  not  been  disposed,  and  the  property  belonged  to 
the  appointed  heirs ;  and,  by  default  of  them,  to  the 
heirs  ab  intestato.  Now,  in  regard  to  persons  professing 
Judaism  in  Holland^  the  law  was  the  same  between 
Christians  and  Jews :  there  existed  in  that  respect  no 
difference.  According  to  the  resolution  of  the  States  of 
Holland  of  the  30th  of  September  1656,  the  Jews  were 
obliged  to  conform  themselves  according  to  the  political 
decrees  of  this  country.  This  resolution  was  confirmed 
by  the  government;  and  by  the  resolution  of  the  17th  of 
August  1665,  it  was  granted  to  the  Jews  to  marry  and 
to  make  wills :  their  wills  were  interpreted  according  to 
the  common  law,  and,  in  cases  like  the  present  subject, 
there  existed  with  regard  to  them  no  special  law. 
Herewith  I  am  of  opinion  to  have  answered  the  query 
propounded  in  the  case,  what  was  the  law  of  Holland 
in  1693,  1695,  and  1696,  with  regard  to  Jews,  re* 
specting  the  construction  of  the  will  of  Bemaly  and 
particularly  respecting  the  property  mentioned  in  the 
marked  clauses. 
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*^  It  is  further  mentioned  in  the  case  that,  in  regard  to 
the  marked  clauses  or  items  in  the  said  copy  will,  a 
doubt  or  question  arises  whether,  according  to  the  true 
construction  of  the  terms  there  made  use  of  by  the  tes- 
tator,— which  are  "the  race  of  my  father,"  "  our  heirs 
and  near  kindred,"  "  our  family,"  "  descendants  or  near- 
kindred,"  and  "  our  relations  " — both  males  and  female& 
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are  to  participate  in  the  benefit  of  the  fund,  or  whether 
males  only .  are  entitled,  to  the  exclusion  of  females. 
The  constructions  of  the  marked  periods  appear  to  me 
to  be  these.  It  was  the  testator's  will  that  the  monies, 
remaining  after  the  execution  of  his  will,  should  be 
converted  into  a  capital,  the  dividends  and  interest 
to  be  employed  in  holding  up  and  increasing  tbe 
capital :  however  the  dividends  and  interest  shall  be 
applied  for  the  support  of  the  blood  relations  wh(v 
in  the  twenty-fourth  marked  clause,  are  named,  when 
they  should  be  reduced  to  want,  viz.,  Jacch  Led 
GaneZf  Abraham  and  Jacob  de  Isaac  Bemaly  Isaac  ie 
Jacob  Bemalj  Benjamin  Benialj  Rachel  LousadOy  LtA 
de  Castro^  Esther  Franco^  and  the  children  of  these  three 
women.  In  regard  to  the  children  of  these  womeD, 
the  testator  makes  no  difference,  whether  the  cluldmi 
are  of  the  male  or  of  the  female  race.  But  in  regard 
to  the  four  above  named  men,  the  testator  limits  the 
support  to  their  male  children  only.  Further,  the  tes- 
tator names  also,  as  being  able  to  make  a  claim  oa 
the  support,  Leah^  Rachel^  and  Esther^  of  Jacob  Berndi 
and  their  children,  —  again,  without  difference  whether 
these  children  are  of  the  male  or  of  the  female  race. 
The  testator  fixes  also  that  should  female  Jewish  orphans, 
children  of  his  generation,  get  married,  1000  guilders  is 
to  be  paid  to  them  oat  of  the  said  interest,  which  bto 
be  decided  by  the  votes  of  the  executors,  and  of  the 
grandsons  and  great  grandsons  of  the  race  of  the  testa- 
tor's father,  and  who  are  Jews.  In  the  clause  twen^- 
nine,  the  testator  nominates  his  executors,  and  also 
particularly  with  regard  to  the  just  mentioned  disposi- 
tion ;  namely,  Jacob  Levi  Ganez  and  Abraham  Benud: 
to  these  he  gives  the  power  to  appoint  at  their  decease 
others  in  their  place  to  be  executors  and  administrators 
of  the  capital.     The  testator  charges  his  executors  to 

choose  for  their  successors  able  persons  out  of  thar 

heirs 


CASES  IN  CHANCERY. 


573 


bms  and  nearest  blood  relations.    The  executors  are  to 
judge  who  they  shall  deem  the  roost  fit  to  be  their  suc- 
cessors, from  the  heirs  and  nearest  blood  relations.    This 
choice,  according  to  my  opinion,  cannot  be  attached  as 
long  as  it  only  takes  place  from  the  heirs  and  nearest 
blood  relations  of  the  testator,  or  of  Jacob  Leoi  Ganez  and. 
Abraham  BemaL    The  testator  also  makes  no  difierence 
whether  these  administrators  who  succeed  the  executors 
are  men  or  women.    The  stipulation  there  appearing  that 
the  proceeds  are  to  be  applied  for  the  necessities  of  those 
of  '*  the  race  of  my  father,"  whom  the  executors  or 
their  successors  shall  consider  entitled  to  the  assistance, 
can,  in  my  opinion,  not  derogate  frbm  that  which  the 
testator  in  No.  25  more  particularly  and  strictly  has  sti- 
pulated with  regard  to  that  support.    These  stipulations 
stand  in  the  foregi'ound,  and  must  be  observed ;  they 
shew  in  what  sense  the  words,  '^  the  race  of  my  father  " 
ought  to   be  taken.     In  the  twenty-ninth   clause,  the 
testator  treats  more  particularly  about  the  executors; 
but  the  persons  who  can  make  a  claim  on  the  support 
are  mentioned  in  No.  25.     That  which  is  mentioned  at 
the  end  of  No.  29,  in  regard  to  the  children  of  Benjamin 
JBemalj  must  therefore  be  again  considered  as  in  con- 
nection with  No.  25,  where  only  the  male  children  of 
Benjamin  Bemal  are  declared  to  be  entitled  to  the  be- 
nefit of  the  fund.     That  which  appears  in  No.  29,  that 
they  are  to  have  greater  assistance   in  the  adversity 
which  the  descendants  or  relations  should  or  might  sus- 
tain, must  be  considered  in  connection  with  that  which 
immediately  precedes.    The  testator  hopes,  namely,  that 
other  relations  will  increase  that  stock.     Those  who  do 
so  can  in  that  case  also  settle  who  of  the  descendants 
or  relations  ought  to  be  assisted,  whether  the  women 
are  to  be  excluded,  or  whether  they  are  included  in  the 
denomination  of  descendants.    But  in  regard  to  the  fund 
established  by  the  testator,  he  makes  in  No.  24  very 

Q  q  2  strict 
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sitrict  stipulations  respecting  the  persons  who  ought  to 
participate  in  the  benefit.  Therefore,  it  also  appears  to 
me,  that  the  words  "  our  heirs,"  and  "  nearest  blood 
relations,**  in  No.  29,  cannot  cause  or  create  any  doubt; 
for  that  expression  concerns  alone  the  choice  of  the  suc- 
cessors (and  this  choice  is  entrusted  to  the  executoTs)i 
and  by  no  means  the  persons  who  participate  in  the  bene- 
fit.  Herewith,  I  presume  to  have  answered  the  meaD- 
ing  of  the  case :  ** 

That  the  Master  certified  that,  on  consideration  of 
the  opinion,  he  found  that  the  true  construcUon  of  tbe 
will  of  the  testator,  in  regard  to  the  property,  the  sub- 
ject of  this  suit,  according  to  the  law  of  Holland^  at  the 
respective  times  of  the  dates  of  the  testator's  will  and 
of  his  death,  as  regarding  the  wills  and  testaments  of 
persons  professing  Judaism  domiciled  in  HoUani^  was 
such  as  was  stated  in  Mr.  Delprafs  opinion :  And  that 
he  found  that  there  was  no  difference  with  respect  to 
such  law  at  the  respective  dates  of  the  will  and  of  the 
death  of  the  testator : 


That,  by  an  order  made  in  these  causes  on  the  5th 
of  August  18S6,  on  the  petition  of  the  present  petitioDer, 
Jacob  BeiTial^  it  was  referred  back  to  the  Master  to 
review  his  report  of  the  18th  of  June  1836,  as  to  the 
domicile  of  the  testator,  and  to  state  upon  what  evidence 
or  ground  he  found  that  the  testator  was  domiciled  in 
Holland  at  the  times  of  making  his  will  and  of  his 
death,  with  liberty  to  receive  further  evidence  thereon: 

That  the  Master,  by  his  report  of  the  7th  of  Jio^ 
18379  made  in  pursuance  of  the  last-mentioned  order, 
certified,  upon  the  evidence  therein  stated,  that  he 
remained  of  opinion  that  the  testator  was,  at  the  times 
of  making  his  will   and  of  his  death,  domiciled  in 
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That,  by  an  Order  made  by  the  Lord  Chancellor  on 
the  petition  of  the  present  petitioner,  Jacob  Bemal^  on 
the  15th  o{  August  ISST^it  was  ordered  that  the  reports 
of  the  18th  of  June  1836  and  the  7th  of  June  18S7 
should  be  conjQrmed  :  and  that  it  was  declared  that  the 
Inale  descendants  oi  Jacob  Levi  GaneZy  Abraham  Bemalp 
Jacob  BerruUj  Isacu:  Bemalj  and  Benjamin  Befmaly  re- 
spectively, the  testator's  five  nephews  named  in  his 
will,  and  also  the  male  and  female  descendants  of  Rachel 
I/nszadOf  Leah  de  Castro^  and  Esther  Franco^  respectively, 
the  testatrix's  three  nieces  also  named  in  his  will,  or 
such  of  them  as  were  or  might  be  reduced  to  want  oc 
necessity,  and  professing  Judaism,  were  entitled  to  par- 
ticipate in  the  dividends  or  interest  of  the  fund  in 
.Court;  but  subject  to  the  male  descendants  o^ Benjamin 
Bemalj  the  testator's  favoured  nephew,  or  such  of  them 
as  were  or  might  be  in  want  or  necessitous  circum- 
stances, being  preferred  therein  to  others :  and  that  it 
was  referred  back  to  the  Master  to  inquire  and  stata 
who*  were  the  persons  entitled,  according  to  such  dir 
rection,  with  liberty  to  state  special  circumstances : 


1836. 


That  the  Master,  by  his  report  of  the  31st  o(  January 
1838,  found  that  the  testator  had  no  issue;  but  had 
three  brothers  and  a  sister,  named  Anthony  Bemal^ 
Jacob  Bemalf  Isaac  Bemalj  and  Abigail  Bemalj  who 
married  Joseph  Levi  Ganez:  that  ^  the  said  Anthony 
Bemal  left  issue  one  son  only,  viz.  Benjamin  Bemal ; 
and  that  the  said  Benjamin  Bemal  was  the  testator's 
favoured  nephew ;  and  that  Benjamin  Bemal^  the 
testator's  favoured  nephew,  died  in  or  about  the  year 
1717j  leaving  three  sons  only,  named  Joseph  Bemalj 
Isaac  Bemalj  and  Solomon  Bemal;  and  also  four 
daughters,  named  Judith^  Esther,  Rebecca^  and  Leah ; 
and  that  of  the  seven  children  of  Benjamin  Bemal,  the 
&vonred  nephew,  six  of  them  died  without  issue  male, 
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and  that  Isaac,  the  seventh,  only  had  issue,  two  sons, 
named  Benjamin  Bemal  and  Abraham  Bemal ;  that  the 
last  named  Benjamin  Bemal  (the  son  of  Isaac),  had  issue 
four  sons  and  a  daughter  only,  and  that  the  sons  were 
named  Joseph,  Jacob,  Isaac,  and  Abraham  Bemal,  [of 
whom  Jacob  and  Abraham  were  the  present  petitioners3 
and  that  the  last  named  Joseph  and  Isaac  were  both 
dead,  without  having  had  any  male  issue ;  and  that  the 
petitioners,  Jacob  Bemal  and  Abraham  Bemal,  were  now 
living,  and  were  male  descendants  oi  Benjamin  Bemal  the 
favoured  nephew  of  the  testator,  and  that  they  were  such 
descendants  through  the  male  line  only ;  they  being  the 
sons  of  Benjamin  Bemal  the  younger,  who  was  the  son 
oi  Isaac  Bemal,  who  was  the  son  of  the  testator's  favoured 
nephew  :  and  that  as  such  male  descendants,  they  were, 
according  to  the  declaration  in  the  said  order  contained, 
entitled  to  participate  in  the  dividends  and  interest  of  the 
fund  in  Court ;  and  that  Isaac  Genese,  Abraham  Genese, 
Sampson  Genese,  Samuel  Genese,  John  SangtUneite,  Elias 
Sanguineite  the  younger,  and  Joseph  Sanguinette,  were 
respectively  male  descendants  of  Benjamin  Bemal,  the 
favoured  nephew  of  the  testator ;  and  that  they  were 
such  descendants  through  the  female  line  only,  being 
respectively  the  children  of  Esther  Genese  and  Deborah 
Sanguinette,  who  were  the  daughters  of  Abraham  Bemal, 
who  was  the  grandson  of  Benjamin  Bemal,  the  favoured 
nephew  of  the  testator :  and  that  the  Master  found  that 
the  said  several  claimants  professed  Judaism,  and  were 
in  necessitous  circumstances ;  and  that,  under  the  cir- 
cumstances, the  Master  submitted  to  the  judgment  of  the 
Court  whether  the  last-named  claimants  were  or  were 
not  entitled  to  participate  in  the  dividends  and  interest 
of  the  fund  in  Court,  according  to  the  declaration  con- 
tained in  the  order :  and  that  he  found  that  no  claims 
had  been  brought  in  before  him  except  those  of  thc^ 
petitioners,  and  of  Isaac  Genese,  Abraham  Genese,  Samp^^ 

son 
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son  Genese^  Samtid  GenesCf  John  Sanguinette^  Elias  San^       1838. 
ffdnetU  the  younger,  and  Joseph  Sangidnette:  vT^^^^^ 

o. 
That  the  fund  in  Court  now  consisted  of  7300/.  4*.  5A,      Bb»hal. 

old  South  Sea  annuities,  and  the  sum  of  8722^  45.  9d* 
cash. 

The  petition  prayed  that  the  order  of  the  25th  March 
1833  might  be  discharged,  or  be  no  longer  acted  upon : 
and  that  the  Master's  report  of  the  31st  of  January 
1838  might  be  confirmed,  so  far  as  it  related  to  the 
claim  of  the  petitioners,  and  the  finding  of  the  Master 
in  their  favour:  and  that  the  petitioners  might  be 
declared  to  be  the  only  male  descendants  of  the  testator's 
&voured  nephew,  Benjamin  Bemal,  who  were  •  entitled 
according  to  the  declaration  contained  in  the  order  of 
the  15th  of  August  1837  :  and  that,  in  such  case,  after 
payment  of  certain  costs,  the  sum  of  8722.  45.  9c7.,  cash, 
might  be  paid  to  the  petitioners  in  equal  moieties :  and 
that  the  dividends  to  arise  on  the  73002.  4^.  5d^  old 
South  Sea  annuities,  might  be  from  time  to  time  paid 
to  the  petitioners  in  equal  moieties,  during  their  lives, 
or  until  the  further  order  of  the  Court ;  with  liberty, 
on  the  decease  of  either  of  them,  for  the  survivor  or 
any  other  person  or  persons,  claiming  to  be  interested, 
to  apply. 

This  petition  now  came  on  to  be  heard. 

Mr.  Wakefield  and  Mr.  Coopery  for  the  petitioners, 

cited  the  decision  of  Lord  Eldon  (a)  in  the  year  1821,  in 

Oddie  V.  Woodford^  a  branch  of  the  great  cause  of  Thel- 

lusson  V.    Wbod/brdf   and    afterwards  affirmed  in   the 

House  of  Lords. 

Sir 

(a)  See  tfj^rd,  p.  584. 
Qq  4 


576 


CASES  IN  CHANCERY. 


18S8. 


Sir  }V.  Home  and  Mr.  Sidebottom,  for  claimants,  who 
were  males,  and  were  also  descendants  of  the  favoured 
nephew,  but  derived  their  descent  in  part  through  fe- 
males. 


The  question  now  is  whether  our  clients  are  not  in- 
eluded  in  the  term  ^^  male  descendants,''  an  expression 
which  must  be  taken  in  its  most  comprehensive  import, 
inasmuch  as  it  is  not  accompanied  by  any  words  limiting 
its  meaning;  and  in  this  view,  surely,  a  male  person  may 
be  described  as  a  male  descendant  of  his  ancestor, 
although  he  may  trace  his  descent  through  females  as 
well  as  through  males ;  and,  vice  vers&y  a  female  person 
may  be  described  as  a  female  descendant  of  a  particular 
ancestor,  although  she  may  trace  her  descent  through 
males  as  well  as  through  females.  Thus,  her  present 
Majesty  would  be  described  as  a  female  descendant  of 
King  Henry  the  Seventh,  although  there  are  only  four 
females  in  the  long  pedigree  by  which  she  proves  her 
descent  from  that  monarch ;  and,  on  the  same  principle} 
his  late  Majesty  would  be  described  as  a  male  descen- 
dant of  the  same  king,  although  he  derived  his  descent 
partly  through  the  same  four  females. 


In  the  Duke  of  MarliojougVs  act  (5  Anru  c.  8.)>  which 
was  drawn  with  the  utmost  professional  precision  and 
accuracy,  and  occupied,  at  the  time,  the  attention  of  the 
whole  nation,  it  was  enacted  that,  in  default  of  heirs  male 
of  the  Duke,  the  honours  should  go  to  the  four  daugh- 
ters, in  succession,  and  it  limited  estates  in  tail  male  to 
the  daughters,  and  estates  in  tail  male  to  their  respective 
daughters  iti  succession,  and  it  then  proceeded  in  these 
terms :  '^  and  for  default  of  such  issue,  to  all  and  every 
other  the  issue,  male  and  female,  lineally  descending  of 
or  from  the  said  Duke  of  Marlhorougli^  in  such  manner, 
and  for  such  estate  as  the  same  are  before  limited  to  the 

before- 
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before-meDtioned  issue  of  the  said  Duke;"  so  that  it  18S8. 
is  admitted,  that  after  the  entire  male  line  of  the  Duke 
and.  his  daughters  shall  have  been  exhausted,  there 
may  be  lineal  issue  male  as  well  as  female  descending 
from  him ;  and  this  shews  that  the  term  '^  issue  male  " 
of  the  Duke,  is  applicable  to  an  individual  claiming 
through  the  male  and  female  line,  and  not  through  the 
male  line  exclusively. 

In  the  case  of  Oddie  v.  Woodford^  cited  on  the  other 
side,  the  decision  turned,  in  a  great  degree,  upon  the 
particular  intention  of  the  testator  to  be  collected  from 
different  parts  of  his  will,  but  principally  upon  the  word 
^^  lined,''  the  expression  being  '^  eldest  male  lineal  de- 
scendant/' The  Judges  in  that  case  grounded  the 
opinion  which  they  delivered  in  the  House  of  Lords 
expressly  upon  the  force  of  the  word  ^Mineal;"  and 
Lord  Eldon  admitted  that  the  word  '^  descendants"  must 
mean  posterity  of  all  kinds ;  and  that  is  the  definition 
that  JohnsorCs  dictionary  gives.  Butler  v.  Stratton  {a\ 
Pierzon  v.  Garnet  (6),  and  Crosley  v.  Clare  (c). 

In  the  present  case,  the  respondents  answer  both  the 
description  of  **  descendants^^  and  the  description  of 
'<  male^*  and  are  therefore  entitled  to  share,  equally 
with  the  petitioners,  the  benefits  given  by  the  will.  It  is 
to  be  observed  also  that  the  provision  in  question  was 
not  made  by  the  testator,  for  the  purpose  of  keeping  up 
the  honour  and  dignity  of  his  family,  but  for  the  pur- 
pose of  providing  comfort  and  succour  for  such  members 
of  it  as  might  be  in  indigent  circumstances;  and,  of  course, 
that  comfort  and  succour  may  be  needed  by  descendants 
claiming  wholly  or  partially  through  females  as  much 
as  by  descendants  claiming  exclusively  through  the  males. 

Mr. 

.  (a)  3  Bra,  C,  C\  567.  (c)  3  SwamL  320.  n.      See 

•     (6)  2  B.  C.  C.  3S,  322.  n. 
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1688.  Mr.  Wakefield^  in  reply. 


-Ftf*.  18.  ^^  Lord  Chancellor. 

It  occurred  to  me,  upon  the  argument  of  this  casei 
tbat|  regard  being  had  to  the  domicile  of  the  testaU»r|  end 
to  the  order  of  reference  of  the  Slst  oijidy  1835,  it  m^ 
be  material  to  inquire  whether  some  assistance  might  not 
be  obtained,  in  putting  a  construction  upon  the  profiiioQ 
in  question,  by  referring  to  the  law  of  HoUcmd;  boHf 
after  fully  considering  the  parts  of  the  will  upon  wbidi 
the  question  arises,  and  the  opinion  upon  the  law  of 
Holland  which  has  been  already  obtained,  I  am  satisfied 
that  the  question  must  be  decided  by  putting  a  con- 
struction upon  the  words  used,  and  that  no  reference  to 
the  law  of  Holland  could  afford  any  assistance  in  so 
doing.  Mr.  Delprafs  opinion  contains  some  able  ob- 
servations upon  the  construction  of  the  will,  but  which 
are  as  applicable  to  an  exposition  of  the  meaning  in  this 
country  as  in  Holland ;  and  it  has  not  been  suggestedi 
that  there  are  any  technical  rules  of  construction  in 
Holland  applicable  to  the  words  in  question.  Indeed^ 
from  the  terms  used,  it  is  scarcely  possible  that  there 
should  be. 

The  question,  therefore,  to  be  considered,  is,  whe- 
ther the  testator  intended  that  the  qualification  of 
persons  to  enjoy  his  bounty  should  be  males  descend- 
ing through  males,  or  males  descended  through  femaleSi 
Both  sets  of  claimants  are  descended  from  Benjta^ 
Bemal ;  but  while  the  petitioners  derive  their  descent 
through  males,  ^the  other  claimants  derive  tfaroogb 
females.  The  testator  names  certain  men  and  certain 
women  of  his  family,  and  the  children  of  the  women,  ^ 
in  like  manner  the  male  children  of  the  above  namid*9Uih 

who 
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who  were  his  nephews.     He  afterwards  directs  the  pron       1838. 

ceeds  of  the  fund  to  be  applied  to  those  of  the  race  of 

his  father,  and  that  the  fand  should  be  preserved  for 

the  comfort  and  succour  of  his  family.     He  afterwards 

speaks  of  the  descendants  or  near  kindred  as  the  parties 

to  be  relieved,  and  declares  that  the  children  of  Benjamin 

Bemal  shall  be  preferred  to  others.     The  order  of  the 

15th  of  Jugust  1837  declares,  that  the  male  descendants 

of  the  men  are  entitled,  it  appearing  that  the  law  of 

Holland  permitted  the  species  of  provision  intended  by 

the  testator.     The  latter  expressions,  coupled  with  the 

first  gift  for  the, benefit  of  the  males  named  and  their 

male  children,  and  the  general  scheme  of  this  part  of  the 

will,  prove  that  the  testator's  object  was  to  establish  a 

permanent  provision  for  those  whom  he  designated  as 

the  objects  of  his  bounty;  to  efiect  which,  the  word 

*' children''  must  be  read   ^descendants:"    but  the 

qualification  of  being  males  applies  to  all. 

The  gift,  therefore,  is  (taking  the  particular  case  which 
has  occurred)  to  his  nephew,  Benjamin  Bemaly  and  his 
male  descendants;  and  such  the  order  of  the  15th  of 
August  1837  declares  to  be  the  construction  ;  the  law  of 
Holland  permitting  this  species  of  provision  for  families. 
It  must  be  considered,  for  the  purpose  of  ascertaining 
who  are  to  take,  in  the  nature  of  an  inheritance ;  the 
qualification  to  take  being  derived  from  the  parties' 
descent;  and  that  qualification  is  being  male  descefidanis. 
Hie  general  class  is,  descendants ;  the  qualification  of 
the  class  is,  being  male.  To  entitle  any  one  to  claim, 
he  must  shew  that  he  is  one  of  the  favoured  class ;  that 
is,  one  of  the  class  of  male  descendants.  A  male, 
descended  from  a  female  of  the  family,  would  undoubt- 
edly answer  the  description,  as  he  would  be  a  descendant 
and  a  male ;  but  he  would  not  be  one  of  the  class  of 
'  male  descendants. 

Such 
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Such  would  be  the  ordinary  acceptation  of  the  terms. 
In  speaking  of  a  man  and  his  male  descendants,  as  a 
class,  no  one  would  conceive  the  son  of  a  female  de- 
scendant as   included;   and  such   is   the  construcdon 
which  our  law  has  put  upon   the  words;   as  ^^ issue 
male,"  which  is,  in  fact,  the  same  thing  as  male  de- 
scendants. 


The  case  of  Oddie  v.  Woodford  appears  to  me  to  be 
a  strong  authority  for  the  same  purpose;  for  althoagii 
the  word  ^*  lineal"  was  much  relied  upon,  the  (broeof 
that  word  was  to  mark  the  class  to  which  the  par^  wis 
to  belong,  in  contradistinction  to  the  particular  descrqn 
tion  of  the  individual.  In  no  other  sense  coold  the 
term  ^*  lineal"  be  of  any  importance,  as  the  party  must 
have  been  lineally  descended,  whether  descended  thioogh 
a  male  or  a  female ;  but,  considering  the  word  ^  lineal'* 
as  indicating  the  class,  and  therefore  as  meaning  a 
descendant  of  the  male  line  rather  than  a  male  d^ 
scendant,  the  House  of  Lords  held  the  grandson  of  the 
testator's  second  son  (a)  not  to  be  entitled.  In  this  case, 
it  is  clear  that  the  testator  is  speaking  of  and  describing 
a  class ;  which  brings  it  directly  within  the  principle  of 
Oddie  V.  Woodford^ 

The  Duke  of  MarIborough*s  act  (5  Ann.  c.  S.)  does 
hot  appear  to  me  to  assist  the  consideration  of  tbi^ 
question ;  because  the  words  used  were  not  only  n^^ 
intended  to  mark  any  distinction  between  males  ao^ 
females,  but  were  intended  to  include  all  descendant 
not  before  described,  whetlier  male  or  female. 

It  appears  to  me,  therefore,  that  the  testator  intended 

to  designate  the  male  line,  as  the  class  out  of  which  tb^ 

parties 

(«)  Being  the  son  of  a  daughter  of  the  testator's  second  sod* 
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parties  to  be  benefited  were  to  be  taken,  and  that  such 
is  the  natural  meaning  of  the  terms  used5  explained  by 
the  other  parts  of  the  will :  and  such  an  intention  ap- 
pears to  coincide  with  the  views  and  natural  object  of 
the  testator.     If,  instead  of  providing  for  the  male  line 
of  the  family,  he  had  intended  to  provide  for  all  the 
descendants  of  the  persons  named,  why  should  he  have 
selected  sons  of  females  as  objects  of  his  bounty,  and 
have  excluded  the  mothers  of  such  sons  and  all  other 
females?    It  would  have  been  more  natural  to  have 
provided  for  the  unmarried  females  of  the  family  of 
Bemalj  than  for  the  sons  of  those  females  who  might 
marry,  and  who  would,  therefore,  properly  belong  to 
the  families  into  which  their  mothers  might  have  mar- 
ried. 


1898. 


My  opinion,  however,  is  not  formed  upon  any  specu- 
lation of  what  might  have  been  the  intention  of  the 
testator,  beyond  what  he  has  expressed  in  his  will.  I 
think  there  is  enough  upon  the  face  of  the  will  to  lead 
to  the  conclusion,  that  the  parties  to  claim  were  to  be 
descendants  in  the  male  line,  and  consequently,  that 
the  petitioners  are  solely  entitled,  according  to  the  find-* 
ing  in  the  Master's  report 
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BETWEEN 

1881.        HENRY  HOYLE  ODDIE  the  younger,  an  Iniut, 

^'^Ap^"'^'       by  HENRY  HOYLE  ODDIE  the  elder,  his  Fttlw 

18SS.  and  next  Friend  ...    I^aintiff; 

Noo.  9, 10. 

1885.  **"* 

June^.      Sir    RALPH   JAMES  WOODFORD,   Bart;  & 

CHARLES  WILLIAM  FLINT,  Knt.;  JOHN 
GEORGE  WOODFORD,  Esq.;  CHARLES 
THELLUSSON;  WILLIAM  THELLUSSONj 
FREDERICK  THELLUSSON ;  ARTHUB 
THELLUSSON  an  Infant,  by  SAMUEL  H£T- 
WOOD,  Esq.,  Seijeant  at  Law,  his  Guardian;  the 
said  SAMUEL  HEYWOQD ;  WILLIAM  MAN- 
NING, Esq. ;  HENRY,  Lord  BUhop  of  NOR- 
WICH :  JOHN  Lord  RENDLESHAM ;  and  Sr 
ROBERT  GIFFORD,  Knt.,  his  Majesty's  At- 
torney-General, ...  Defendiiili- 

ThedKigna-      -wyETER  THELLUSSON,  at  the  time  of  imkiiig 

tion  of  "eldest      #-^ 

male  lineal       -^      his  will  hereafter  stated,  had  issue  three  toosy 

heW^'jf  b^^ "  P^^  Isaac,  George  Woodford,  and  Charles^  and  three 
inapplicable  daughters.  Peter  Isaac,  the  eldest,  had  then  issue  tbree 
person  claim-  ^^^^  ^"^  ^^^  daughters.  George  Woodford^  who  had  been 
'"8  in  part  married  about  seven  years,  had  then  issue  two  daughters, 
female.  Charles  had  not  then  any  issue.     Peter  Thellusson  made 

his  will  on  the  2d  of  April  1796,  and,  after  several  other 
devbes  and  bequests,  gave  and  bequeathed  all  his  ma- 
nors, messuages,  lands,  tenements,  and  hereditamentf  t^ 
Brodsworth,  and  certain  other  places  in  the  county  of 
Yorky  and  the  advowson  of  the  church  of  Marr  in  that 
county,  and  all  the  lands  and  hereditaments  for  the 
purchase  whereof  he  had  entered  into  anj  contracts  in 

writing,  with  the  benefit  of  such  contracts  and  all  other 

his 
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bis  real  estates,  unto  and  to  the  use  of  Matthew  JVood^ 
Jbrd^  James  Stanley^  and  Emperor  John  Alexander  Wood- 
Jbrdy  their  heirs  and  assigns,  upon  the  trusts  therein- 
after declared.  And  as  to  the  residue  of  his  personal 
estate,  he  gave  the  same  to  the  same  trustees,  upon 
trust  that  they  should,  as  soon  as  conveniently  might 
be  after  his  decease,  invest  the  same  in  the  purchase 
of  real  estate  of  inheritance,  upon  the  trusts  therein- 
after mentioned.  He  then  declared  the  trusts  as  fol- 
lows :  —  *^  And  I  declare  and  direct  that  the  said 
Matthew  Woodford,  James  Statdey,  and  Emperor  John 
Alexander  Woodford,  their  heirs  and  assigns,  shall  stand 
and  be  seised  of  my  said  manors  or  lordships,  mes- 
suages, lands,  tenements,  and  hereditaments,  and  real 
estate  hereinbefore  to  them  devised,  and  of  and  in  the 
said  freehold  and  copyhold  estates  hereinbefore  by  me 
directed  to  be  purchased  as  aforesaid,  upon  the  trusts, 
and  to  and  for  the  intents  and  .purposes  hereinafter 
mentioned,  expressed,  and  declared  of  and  concemiilg 
the  same ;  that  is  to  say,  upon  trust  that  they,  the  said 
Matthew  Wood/brd,  James  Stanley,  and  Emperor  John 
Alexander  Woodford,  and  the  survivors  and  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  do  and 
shall,  from  time  to  time,  during  the  natural  lives  of  my 
sons,  Peter  Isaac  TheUusson,  George  Woodford  Thellus- 
jofi,  and  Charles  TheUusson,  and  of  my  grandson  John 
JTieUusson,  son  of  my  said  son  Peter  Isaac  TheUusson, 
and  of  such  other  sons  as  my  said  son  Peter  Isaac  TheU 
baton  now  has  or  may  have,  and  of  such  issue  as  my 
said  grandson  John  TheUusson  may  have,  and  of  such 
issue  as  any  other  sons  of  my  said  son  Peter  Isaac 
TheUusson  may  have,  and  of  such  sons  as  my  said  sons 
George  Woodford  TheUusson  and  Charles  TheUusson  may 
have,  and  of  such  issue  as  such  sons  may  have,  as  shall 
be  living  at  the  time  of  my  decease,  or  bom  in  due 
time  afterwards,  and  during  the  natural  lives  and  life 


1821. 


Oddie 

V. 

Woodford. 
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Oddie 

V. 

Woodford. 


of  the  survivors  and  survivor  of  the  several  persons 
aforesaid,   collect    and   receive   the  .rents   and  profits 
of  the  manors  or  lordships,   messuages,   lands,  tene- 
ments, and  hereditaments  hereinbefore  by  me  devised, 
and  so  to  be  purchased  as  aforesaid ;  and  do  and  shall, 
from  time  to  time,  lay  out  and  invest  the  money  to  arise 
from  such  rents   and  profits  in  such  purchases  as  I 
have  hereinbefore  directed  to   be   made  with  my  said 
personal  estate ;  and  so,  from  time  to  time,  do  and  shall 
collect  and  receive  and  lay  out  and  invest  the  rents  and 
profits  of  the  manors  or  lordships,  messuages,  lands, 
tenements,  and  hereditaments  hereinbefore  by  me  de- 
vised, and  to  be  purchased  as  last  aforesaid,  in  the  man- 
ner hereinbefore  directed  with  respect  to  the  rents  and 
profits  of  the'  manors  or  lordships,  messuages,  lands^ 
tenements,  and  hereditaments  hereinbefore  by  roe  (fe- 
vised,  and  to  be  originally  purchased  as  aforesaid."  The 
will  then  empowered  the  trustees  to  cut  down  tiobff 
and  grant  leases,  and  otherwise  act  in  the  management 
of  the   estates  as  their  own  property ;  and  then  pro- 
ceeded as  follows :  —  "  And  I  do  hereby  direct,  that  after 
the  decease  of  the  survivor  of  the  said  several  persons 
during  whose  lives  the  rents  and  profits  of  the  manors 
or  lordships,  messuages,  lands,  tenements,   and  here- 
ditaments hereinbefore  by  me  devised,  and  so  to  be 
purchased  as  aforesaid,  are  hereby  directed  to  aocnmu- 
late  as  aforesaid,  an  equal  partition  shall  be  made  by 
my  said  trustees,  or  the  survivors  or  survivor  of  them, 
and  the  trustees  to  be  appointed  as  hereinafter  men- 
tioned, of  the  manors  or  lordships,  messuages,  lands, 
tenements,  and  hereditaments  hereinbefore  devised,  and 
so  to  be  purchased  from  time  to  time  as  aforesaid,  and 
the   whole  thereof  divided   into   three   lots  of  equal 
value,  or  as  near  thereto  as  possible,  and  that  the  pre- 
mises contained  in  one  of  such  allotments  shall  be  con- 
veyed to  -the  use  of  the  eldest  male  lineal  descendant 
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then  living  (and  who  shall  be  entitled  to  the  first  choice 
of  such  allotments)  of  my  said  son  Peter  Isaac  TheUtisson 
in  tail  male,  with  remainder  to  the  second,  third,  fourth, 
and  all  and  every  other  male  lineal  descendant  or  de- 
scendants then  living,  (who  shall  be  incapable  of  taking 
as  heir  in  tail  male  of  any  of  the  persons  to  whom  a 
prior  estate  is  hereby  directed  to  be  limited,)  of  my  said 
son  Peter  Isaac  TheUtisson^  successively  in  tail  male ;  with 
remainder  in  equal  moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or  descendants  then  living 
of  my  said  sons,  George  Woodford  Thellusson  and  Charles 
Thellussojiy  as  tenants  in  common  in  tail  male,  in  the  same 
manner  as  hereinbefore  directed  with  respect  to  the 
eldest  and  every  other  male  lineal  descendant  and  de- 
scendants of  my  said  son  Peter  Isaac  TheUtisson,  with 
cross  remainders  between  or  among  such  male  lineal 
descendants  as  aforesaid,  of  my  said  sons,  George  Wood" 
ford  TheUtisson  and  Charles  TheUtisson,  in  tail  male;  or 
in  case  there  shall  be  but  one  such  male  lineal  descendant, 
then  to  such  one  in  tail  male,  with  remainder  to  the 
use  of  the  said  Matthew  Woodford,  James  Stanley,  and 
Emperor  John  Alexander  Woodford,  their  heirs  and  as- 
signs for  ever;  upon  the  trusts,  and  to  and  for  the 
intents  and  purposes  hereinafter  mentioned,  expressed, 
and  declared  of  and  concerning  the  same :  and  that 
the  premises  included  in  one  other  of  such  allotments, 
and  which  shall  compose  the  same,  shall  be  conveyed  to 
the  use  of  the  eldest  male  lineal  descendant  then  living 
(who  shall  likewise  be  entitled  to  the  second  choice 
of  such  allotments)  of  my  said  son  George  Woodford 
Thellusson,  in  tail  male ;  with  remainder  to  the  second, 
third,  fourth,  and  all  and  every  other  male  lineal  de* 
scendant  or  descendants  then  living  (who  shall  be  in- 
capable of  taking  as  heir  in  tail  male  of  any  of  the  per- 
sons to  whom  a  prior  estate  is  hereby  directed  to  be 
limited),  of  my  said  son  George  Woodford  Thellusson  suc- 
VoL.  III.  R  r  cessively. 
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1821.       cessively,  in  tail  male;  with  remainders  in  equal  moieties 
to  the  eldest  and  every  other  male  lineal  descendant  or  de- 
V.  scendants  then  living  of  my  said  sons,  Peter  Isaac  Thd' 

Woodford.  i^ggQf^  q^^  Charles  Thellusson^  as  tenants  in  common  in 
tail  male,  in  the  same  manner  as  is  hereinbefore  directed 
with  respect  to  the  eldest  and  every  other  male  lineal 
descendant  or  descendants  of  my  said  son  George  Wood- 
ford Thelltisson ;  with  cross  remainders  between  or 
among  such  male  lineal  descendants  as  aforesaid,  of  my 
said  sons,  Peter  Isaac  Thclliisson  and  Charles  Thetlusson^ 
in  tail  male ;  or  in  case  there  shall  be  but  one  such  male 
lineal  descendant,  then  to  such  one,  in  tail  male,  with 
remainder  to  the  use  of  the  said  Matthew  IVoodJbrd, 
James  Stanley^  and  Emperor  John  Alexander  fVoodJbri, 
their  heirs  and  assigns  for  ever,  upon  the  trusts,  and  to 
and  for  the  intents  and  purposes  hereinafter  mentioned, 
expressed,  and  declared  of  and  concerning  the  same.** 

Then  followed  a  similar  clause  for  the  remaining  allot- 
ment, lo  be  conveyed  to  the  use  of  the  eldest  male  lineal 
descendant  then  living  of  his  son  Charles  ThcllussorifhtA 
male,  with  remainders  over.  He  then  proceeded, — "And 
I  declare  and  direct  that  the  said  Matthew  Woodforii 
James  Stanley^  and  Emperor  John  Alexander  fVoodfirdi 
their  heirs  and  assigns,  shall  stand  and  be  seised  of  the 
manors  or  lordships,  advowson,  right  of  patronage  and 
presentation,  messuages,  lands,  tenements,  and  heredita- 
ments, and  real  estate  hereinbefore  by  me  devised,  w 
so  to  be  purchased  as  aforesaid,  upon  failure  of  ©al^ 
lineal  descendants  of  my  said  sons,  Peter  Isaac  TXrfttf" 
son^  George  Woodford  Thellusson^  and  Charles  Thellussofh 
as  aforesaid,  in  trust  to  make  sale  and  dispose  of  all  the 
said  manors  or  lordships,  advowson,  right  of  patronage 
and  presentation,  messuages,  lands,  tenements,  and  here- 
ditaments, and  real  estate,  either  together  or  in  parcels, 
unto  any  person  or  persons  whomsoever,  for  the  best 
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price  or  prices  in  money  that  can  be  reasonably  had  or 
gotten  for  the  same/'  The  testator  then  declared  that 
the  trustees'  receipts  should  be  good  discharges,  and 
proceeded ;  —  "  And  I  declare  and  direct  that  the  said 
Matthew  Woodford^  James  Stanley^  and  Emperor  John 
Alexander  Woodford^  their  heirs,  executors,  adminis- 
trators, and  assigns,  do  and  shall  pay  the  money  to 
arise  and  be  produced  from  the  sale  or  sales  of  my 
said  manors  or  lordships,  advowson,  right  of  patron- 
age and  presentation,  messuages,  lands,  tenements,  and 
hereditaments,  and  real  estate  hereinbefore  devised, 
and  so  to  be  purchased  as  aforesaid,  unto  his  Majesty, 
his  heirs  and  successors,  Kings  and  Queens  of  Eng- 
land,  to  be  applied  to  the  iise  of  the  Sinking  Fund,  in 
such  manner  as  shall  be  directed  by  act  of  parliament. 
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**  And  I  declare  and  direct  that  in  the  mean  time,  from 
and  after  such  failure  of  male  lineal  descendants  of  my 
said  sons,  Peter  Isaac  TheUusson^  George  Woodford  TheU 
lusson,  and  Charles  TheUussoUy  as  aforesaid,  and  until  the 
sale  or  sales  hereinbefore  directed  to  be  made  of  my 
said  manors  or  lordships,  advowson,  right  of  patronage 
and  presentation,  messuages,  lands,  tenements,  rents, 
hereditaments,  and  Veal  estates  hereinbefore  devised,  and 
so  to  be  purchased  as  aforesaid,  shall  have  been  made 
and  executed,  the  rents  and  annual  profits  thereof  shall 
be  applied  and  disposed  of  in  the  same  manner  and  for 
the  same  purposes  as  the  interest  of  the  money  to  arise 
and  be  produced  by  such  sale  or  sales  would,  after  such 
sales,  be  payable  or  applicable  to,  by  virtue  of  the  trusts 
and  directions  of  this  my  will,  in  case  such  sale  or  sales 
were  actually  made  and  executed." 


And  after  empowering  his  trustees  to  continue  and 
to  lay  out  the  trust  monies,  on  securities,  for  the  pur- 
pose of  accumulation,  until  proper  purchases  of  land 
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could  be  made,  and  authorising  them  to  reimburse  diem- 
selves  the  amount  of  their  expences,  and  to  appoint  new 
trustees,  the  will  proceeded  as  follows :  — 

"  And  with  respect  to  the  said  advowson,  and  any 
other  advowson,  right  of  patronage  and  presentation 
belonging  to  any  other  estate  that  may  hereafter  be 
purchased  by  my  said  trustees,   or   the   survivors  or 
survivor  of  them,  or  any  future  trustees  or  trustee  to  be 
appointed  as  hereinbefore  mentioned,  I  order  and  di- 
rect that  my  said  trustees  do  and  shall,  when  and  as 
the  same  shall  respectively  be  or  become  void  or  fa- 
cant,  priesent  a  fit  and  proper  person  thereto,  who  shall 
for  that  purpose  be  nominated  by  one  of  my  said  sons 
in  rotation,  the  eldest  having  the  first  nomination,  and 
the  like  nomination  to  be  made   by  the  eldest  male 
lineal   descendant  of  my   three  sons  respectively,  in 
the  order  and  rotation  aforesaid,  if  he  be  capable  by 
law  of  making  such  nomination,  when  the  church  be- 
comes vacant,  or  in  due  time  afterwards  ;  otherwise  tbe 
eldest  male  lineal  descendant  of  the  next  brother  is  to 
present  to  such  living.     And  in  case  it  shall  so  happen 
that,  when  siich  living  or  livings  shall  respectively  be- 
come void,  or  in  due  time  afterwards,  no  male  lineal 
descendant  of  any  of  my  said  sons  shall  be  capable  of 
presenting  thereto,  I  direct   my  said   trustees  or  the 
survivors  or  survivor  of  them,  or  such  future  trustees 
or  trustee  for  the  time  being,  to  present  to  such  living 
or  livings  respectively." 

*'  I  order  and  direct,  that  from  tlie  respective  tinje 
or  times  any  person  or  persons  shall  become  entitled 
either  to  any  part,  share,  or  proportion  of  the  aforesaid 
estates  and  premises,  as  well  those  hereby  devised 
as  what  may  hereafter  be  purchased  in  manner  afor^* 
said,  or  to  the  whole  thereof,  he  and  they,  and  all 
claiming  under  him  and  them  respectively,  shall  froiQ 
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thenceforth  thereafter  at  all  times  severally  and  re- 
spectively use  the  surname  of  Thellusson  only:  and 
in  default  thereof,  I  order  and  direct  that  the  said 
several  manors  or  lordships,  advowson,  messuages, 
lands,  tenements,  hereditaments,  and  real  estate,  here- 
inbefore devised  and  to  be  purchased  as  aforesaid,  shall 
be  thereupon  sold  and  disposed  of  by  the  said  Matthew 
Woodfordj  James  Stanlej/y  and  Emperor  John  Alexander 
Woodford^  and  the  survivors  and  survivor  of  them,  and 
the  said  trustees  hereafter  to  be  appointed  as  aforesaid, 
and  that  the  money  to  arise  and  be  produced  from  the 
sale  or  sales  thereof  be  paid  unto  his  Majesty,  his  heirs 
and  successors.  Kings  or  Queens  of  England^  to  the 
use  of  the  Sinking  Fund,  in  such  manner  as  shall  be 
directed  by  act  of  parliament." 


591 


1821. 


OOOIE 
V. 

WOODFOBD. 


Then  followed  a  clause  in  the  words  following ;  — . 

*^  As  I  have  earned  the  fortune  which  I  now  possess 
with  industry  and  honesty,  I  trust  and  hope  that  the 
legislature  will  not  in  any  manner  alter  my  will,  or  the 
limitations  thereby  created,  but  permit  my  property  to 
go  in  the  manner  whicli  I  hereby  dispose  of  it."  And 
he  appointed  the  said  trustees  and  his  wife  executors  of 
his  will. 


.  On  the  27th  oi  July  1797,  the  testator  died.  Peter 
Isaac  the  testator's  eldest  son  (afterwards  Lord  Rendle- 
sham)  was  then  alive,  and  had  living  three  sons,  John^ 
Georgey  and  Henry;  and  his  wife,  being  then  pregnant, 
shortly  afterwards  gave  birth  to  twin  sons,  named  fVil' 
Ham  and  Frederick.  He  had  also  two  daughters,  Frances 
and  Caroline,  living  at  the  testator's  decease,  and  he  had 
two  other  sons,  Edmund  and  Arthur,  afterwards  born, 
and  consequently  not  included  among  the  lives  during 
which  the  accumulation  was  to  subsist.  Before  the  insti- 
tution of  the  present  suit  Peter  Isaac  Lord  Rcndlesham 
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The  testator's  second  son,  George  Woodford,  was  liv- 
ing at  his  father's  decease,  and  had  issue  two  daughters, 
named  Marianne  and  Georgiana.  He  died  in  the  year 
1811,  without  having  had  any  other  issue.  Marianne,  his 
eldest  daughter,  was  unmarried  at  the  time  of  the  insti- 
tution of  this  suit  Georgiana,  his  younger  daughter, 
married,  in  February  1813,  Henry  Hoyle  Oddie,  and  hid 
issue  a  son,  named  Henry  Hoyle  Oddie  (the  Flamtiff)) 
born  on  the  Slst  of  January  1815,  and  another  sod, 
named  George,  and  several  daughters. 

Charles,  the  testator's  third  son,  died  in  the  year  1815. 
He  left  one  son,  the  Defendant  Charles  JTieUusson,  who 
was  bom  shortly  before  the  testator's  death,  and  also  t 
daughter  and  two  sons,  Alexander  Robarts  and  TJumh 
born  since,  and  not  included  among  the  lives  daring 
which  the  accumulation  was  to  continue.  The  De- 
fendant, Charles  Thellusson,  married  in  the  year  182Q» 
but  at  the  time  of  the  institution  of  this  suit  bad  do 
issue. 

Some  time  after  the  testator's  decease,  two  suits  were 
instituted  in  the  Court  of  Chancery  respecting  his  will  I 
one  of  them  was  a  suit  by  his  widow  and  children  agaiost 
the  acting  trustees  and  executors  of  his  will^  and  agaiost 
the  two  sons  oi  Peter  Isaac  Thellusson  (afterwards  Lord 
Rendlesham)  born  after  the  testator's  decease,  and  also 
against  the  Attorney-General,  praying  to  have  the  trusts 
of  the  will  declared  void,  and  the  real  estate  conveyed 
to  Peter  Isaac  Thellusson,  as  heir  at  law  of  the  testator? 
and  the  personal,  estate  divided  among  the  Plaintit^ 
according  to  the  statute  of  distributions.    The  other  suit 
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was  instituted  by  the  acting  trustees  and  executors  of 
the  will  of  Peter  TheUusson  against  all  the  other  persons 
who  were  parties  to  the  first  suit,  praying  that  the  trusts 
of  the  will  might  be  established  and  carried  into  execu- 
tion, and  that  the  necessary  directions  might  be  given  for 
that  purpose,  (a)  Both  causes  came  on  before  Lord 
JLoughboroughj  on  the  5th  of  December  1798,  and  were 
heard  by  his  Lordship  on  that  day  and  several  sub- 
sequent days.  On  the  19th  of  Febrtiary  1800  his 
Lordship  pronounced  his  decree  in  both  causes,  and 
thereby  dismissed  the  bill  in  the  first-mentioned  cause, 
so  far  as  it  prayed  that  the  limitations  and  dispositions 
contained  in  the  will  of  Peter  TheUusson,  of  and  con- 
cerning his  real  estates,  the  general  residue  of  his 
personal  estate,  and  the  rents,  issues,  and  profits  of 
such  estates,  and  the  trusts  thereof,  might  be  declared 
void:  and  in  the  second  cause  it  was  declared  that 
the  will  ought  to  be  established,  and  the  trusts  of  it 
performed  and  carried  into  execution ;  and  that  the  de- 
vises and  limitations  of  the  estates  contained  in  the  will 
were  good  and  valid  in  law ;  and  the  decree  gave 
directions  accordingly.  This  decree  was  afterwards 
affirmed  on  appeal  to  the  House  of  Lords.  (J)) 
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On  the  births  of-  such  of  the  sons  of  Peter  Isaac 
Lord  Rendlesham  and  Charles  TheUusson^  as  were  born 
after  the  decree,  bills  were  filed  by  the  trustees  making 
them  parties  to  the  suits  and  proceedings ;  and  a  bill 
was  also  filed  after  the  birth  of  the  Plaintiff  in  the 
present  cause,  for  the  purpose  of  making  him  a  party. 


Various  proceedings  were  had  in  the  suits,  and  several 
new  trustees  were  appointed  and  were  made  parties  by 

sup- 


{d)  See  TheUusson  v.   Wood- 
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supplemental  suits,  and  many  purchases  were  made,  in* 
eluding  some  advowsons. 

At  the  time  of  the  institution  of  the  present  suit,  the 
testator  had  been  dead  upwards  of  twenty-four  years. 
There  were  four  cestui  que  vies  living,  on  the  death  of 
the  survivor  of  whom  the  period  of  accumulation  would 
cease.  Of  these  the  eldest  was  about  thirty-five  years 
of  age ;  and  of  the  three  others,  one  was  twenty-four, 
and  two  were  twenty-three. 

Five  livings,  the  advowsons  of  which  belonged  to  the 
testator  at  the  time  of  making  his  will,  and  at  the  time 
of  his  death,  or  were  purchased  by  his  trustees  after  bis 
death,  had  become  vacant.  Peter  Isaac  laord  Rendleskm 
nominated,  on  the  first  vacancy ;  the  testator's  son  George 
Woodford  Thellusson  nominated  on  the  second ;  the  testa- 
tor's son  Charles  Thellusson  nominated  on  the  third;  and 
the  present  Lord  Sendleshanij  as  eldest  male  lineal  de- 
scendant of  his  father,  the  testator's  eldest  son,  who  was 
then  dead,  nominated  on  the  fourth ;  and  the  clerks  so 
nominated  were  presented  by  the  trustees,  and  duly  in- 
stituted and  inducted  to  the  livings.  The  right  of  no- 
mination on  the  fifth  vacancy  was  the  subject  of  particular 
question  in  this  cause,  which  involved  the  general  question 
of  the  right  of  nomination.  This  fifth  vacancy  happened 
on  the  resignation,  in  the  month  oi  January  1820,  of  the 
Rev.  Harrison  Prichard,  clerk,  the  incumbent  of  the  per- 
petual curacy  oi  Butleyy  in  the  county  of  Sf^lk,  thead- 
vowson  of  which  had  been  purchased  by  the  trustees  of 
the  testator's  will.  The  Plaintiff  claimed  to  be  entitled, 
as  eldest  mal6  lineal  descendant  of  the  testator's  second 
son  George  Woodford  Thellusson^  to  nominate  a  clerk  to 
be  presented  by  the  trustees  to  the  curacy ;  and  the  safflc 
right  being  also  claimed  by  the  Defendant  Charles  Tkd' 
lusson^  as  eldest  mule  lineal  descendant  of  the  testator*s 
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third  son  Charles  TheUussoriy  the  PlaintifF  filed  the  pre- 
sent bill  against  the  above  named  Defendants,  (not  in- 
cluding Alexander  Robarts  and  Thomas^  the  two  after- 
bom  sons  of  the  testator's  son  Charles  Thellusson^  who 
were  both  in  India^)  praying  that  the  Plain tifi^,  as  the 
eldest  male  lineal  descendant  of  George  Woodford  TheU 
lussofif  might  be  declared  to  be  entitled,  according  to  the 
rotation  and  course  of  nomination  established  by  the 
testator's  will,  to  nominate  clerks  to  be  presented  to  the 
livings  or  benefices,  the  advowsons  or  rights  of  patron- 
age of  which  were  parts  of  the  testator's  estates  devised 
by  his  will,  or  had  been  purchased  pursuant  to  the 
trusts  of  such  will;  and  particularly  to  nominate  a 
clerk  to  be  presented,  or  admitted,  or  licensed,  for  the 
present  turn,  to  the  perpetual  curacy  of  Butley ;  and  that 
the  Defendants  Sir  Ralph  James  Woodford^  Sir  Charles 
William  Flinty  and  John  George  Woodford,  as  the  present 
trustees  of  the  testator's  will,  might  be  decreed  from 
time  to  time  to  present  or  nominate  to  the  said  benefices 
•or  livings  accordingly,  and  particularly,  for  the  present 
turn,  to  present  or  nominate  to  the  Defendant,  the 
Bishop  of  Norwich,  such  fit  and  proper  clerk  as  the 
Plaintiff  should  nominate,  to  be  admitted  and  instituted 
or  licensed  to  the  perpetual  curacy ;  and  that,  in  the 
mean  time,  the  Defendants  Sir  R.  J.  Woodford,  Sir 
C  W*  Flint  and  J.  G.  Woodford  might  be  restrained 
from  presenting  or  nominating,  for  the  present  turn,  to 
the  perpetual  curacy  any  clerk  other  than  such  clerk  as 
should  be  nominated  by  the  Plaintiff;  and  that  the 
Defendant,  the  Bishop  of  Norwich,  might  be  restrained 
from  admitting,  instituting,  or  collating,  or  nominating, 
for  the  present  turn,  to  the  perpetual  curacy,  any  clerk 
other  than  such  clerk  as  should  be  nominated  by  the 
Plaintiff,  and  from  taking  advantage  of  any  lapse  of  the 
present  t^irn  of  the  perpetual  curacy,  or  any  future  turn 
which  might  occur  during  the  pendency  of  the  suit 

The 
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The  cause  was  heard  before  the  Lord  Chancellor 
(Lord  Eldon)^  on  the  8th  of  February  1821,  aiid  several 
subsequent  days. 


The  Lord  Chancellor  (Eldon),  after  stating  those 
parts  of  the  will  which  have  been  already  quoted,  pro- 
ceeded as  follows  (a) :  — 

Foreseeing  that,  perhaps,  all  the  world  would  diifik 
this  was  a  will  that  should  have  been  put  into  the  fire^if 
the  law  would  allow  it  to  be  so,  the  testator  goes  od  to 
say,  "  As  I  have  earned  the  fortune  which  I  now  posses 
with  industry  and  honesty,  I  trust  and  hope  that  the 
legislature  will  not  in  any  manner  alter  my  wiU,  or  the 
limitations  thereby  created,  but  permit  my  proper^togo 
in  the  manner  which  I  hereby  dispose  of  it."  Thishop^ 
which  is  so  expressed,  parliament  certainly  has  attended 
to ;  but  they  have  taken  care  that  no  other  man  shtU 
ever  make  such  a  will  as  this. 


There  being,  however,  an  extremely  strong  indin- 
ation  to  get  rid  of  this  disposition  altogether,  a  suit  was 
instituted  in  this  Court,  in  which  it  was  contended,  oo 
the  one  hand,  that  the  trusts  of  the  wUl  should  be 
carried  into  execution ;  and,  on  the  other,  that  the 
disposition  which  the  testator  had  made  of  the  greet 
bulk  of  his  property  was  much  too  remote.  It  ^ 
also  contended  that  the  will  ought,  as  to  the  dis- 
position he  intended  to  make  of  the  great  bulk  of  ^ 
property,  to  be  considered  as  void  for  uncertainty* 
The  case  came  before  this  Court,  I  think,  when  my 

Lord  JLoughhorough  was  Chancellor,  assisted  by  Mr* 

Jostioe 

(a)  The  reporters  are  indebted  means  of  giving  Lord  <S^' 
to  the  kindness  of  their  friend  judgments  from  copies  of  S^' 
Mr.  Henry  litid  Nicholl  for  the      Gumey*8  short>band  notes. 
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Justice  IjOWf'encey  my  Lord  Alvanley^  and  Mr.  Justice        1821. 

BuUer ;  and  with  respect  to  the  point  of  uncertainty,     ^"^T*^^*^^ 

Mr.  Justice  Lawrence^  as  I  collect  from  the  report  (and  «. 

indeed  as  I  remember),  was  of  opinion  that  it  was  not    Woodpobd. 

necessary  to  say  any  thing  upon  that  subject,  because 

that  question  would  be  more  properly  disposed  of,  as  he 

thought,  at  a  future  period.     I  am  not  quite  sure  that 

he  was  right,  but  I  am  bound  to  take  it  so.     Mr.  Justice 

BuUer  stated  the  question  with  respect  to  uncertainty,  as 

a  case  of  no  difficulty  at  all,  —  he  expressed  very  little 

difficulty  about  it.     How  his  opinion  as  to  that  is  to  be 

appreciated,  depends,  however,  a  great  deal  more  upon 

the  validity  of  the  reasons  he  gives  in  support  of  that 

opinion,  than  upon  any  opinions  of  a  lawyer  even  of  such 

eminence  as  he  was.    Mr.  Justice  Bullery  I  think,  seems 

clearly  to  intimate  his  opinion,  that  only  male  descendants 

claiming  through  males  could  take.    My  Lord  Alvanley^ 

— of  whom  I  think  those  who  remember  him  will  say 

that  he  was  a  very  considerable  lawyer,  and  by  those  who 

bereafter  may  read  his  judgments  I  am  disposed  to  think 

that  he  will  be  spoken  of  at  least  with  as  much  respect 

IS  by  those  who  heard  his  judgments;  for  the  matter      * 

df  the  judgments  was  sometimes,  if  I  may  so  say  of 

my  respected  deceased  friend,  a  little  prejudiced  by  the 

manner  in  which  they  were  given ;  but  he  undoubtedly 

was  a  very  considerable  common  lawyer  and  equity 

Judge;  —  by  his  judgment  he  certainly  intimates  the 

x>ncurrence  of  his  opinion  with  that  of  Mr.  Justice 

BuUer;  but  he  gives  no  reason.     Lord  Lougkborotigh 

intimates  a  like  opinion,  but  he  gives  no  reason. 

There  was  an  appeal  to  the  House  of  Lords,  and 
upon  that  appeal  it  was  found  that  this  was  not  too 
remote.  I  do  not  recollect  whether  the  point  about 
uncertainty  was  there  discussed,  but  certainly  no  judg- 
ment was  given  upon  it.  If,  therefore,  I  am  called 
upon,  in  determining  who  is  to  present  to  thb  living,  to 

enter 
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enter  into  considerations  which  can  affect  the  question 
who  will  be  entitled  to  take  this  property,  the  male 
descendants  claiming  through  males,  or  male  descend- 
ants claiming  through  females, — if  I  am  now  called  upon 
to  give  an  opinion  upon  that,  —  I  am  perfectly  ready 
to  say  (and  I  request  it  may  be  recollected  that  I  do 
say  it)  that,  although  I  think   myself  bound  by  tbt 
judgment  to  say  that  there  is  no  uncertainty  in  this  will 
with   respect  to   that   question,    I   have   not  the  leait 
difficulty  in  saying  that  any  thing  I  do  in  the  execntkn 
of  my  judicial   duty  with   respect  to   that  questioii  ii 
done  under  the  conviction  that  I  must  give  my  opioioo; 
but  that  no  man  living  will  be  more  uncertain  than  I 
shall  be,  whether  that  opinion  is  right  or  wrong ;  and  I 
think  it  right  to  say  that ;  because,  if  this  point,  here 
decided,  can  in  any  degree   affect  the  great  qnesdon 
which  is  hereafter  to  arise,  it  ought  at  least  to  be  under* 
stood  what  value  the  person  who  gives  the  opinion  sets 
upon  his  own  judgment,  when  he  is  called  upon  to  decide 
upon  a  matter  of  such  interest  and  importance  as  thisy 
not  in  the  present  case  alone,  but  with  respect  to  fatore 
cases ;  and,  therefore,  I  cannot  help  saying  (and  I S17 
it  with  great  sincerity)  that,  as  it  appears  to  me,  this  is 
a  case  which  should  go  to  the  House  of  Lords.    I  desire 
it  may  go  there,  with  a  conviction  on  the  mind  of  enry 
one  that  the  opinion  that  I  shall  give  upon  this  case  b 
an  opinion  upon  which  no  one  can  set  less  value  than  I 
shall  set,  if,  in  the  execution  of  my  duty,  I  give  that 
opinion.     I  am  very  sorry  it  falls  to  my  lot  to  give  it; 
and  I  have  a  strong  inclination  to  think  that  more  mi^t 
nave  been  made  of  the  argument  of  uncertainty  than 
has  been  antecedently  made  of  it.    In  this  way  of  putting 
it,  it  will  appear  that  it  strikes  my  mind,  notwithstand- 
ing all  I  have  heard  respecting  the  disposition  of  this 
living,  that  I  cannot  get  out  of  the  necessity  of  applying 
to  the  construction  of  that  clause  what  appears  to  me 

to 
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o  be  the  construction  of  the  rest  of  the  will;  and  having 
aid  thus  much,  I  have  only  further  to  say  to-day,  that 
f  the  question  ilpon  the  clause  with  respect  to  the  dis- 
>osition  of  this  living  is  the  same  as  the  question  with 
'espect  to  who^  is  ultimately  to  take  the  property,  the 
rreat  and  important  question  in  this  cause  is,  whether 
he  persons  to  take  are  to  be  males  claiming  through 
nales,  or  whether  they  are  to  be  males,  whether  they 
^laim  through  males  or  through  females :  that  is  the  state 
3f  the  question ;  having,  nevertheless,  regard  to  the  pecu- 
liarities of  expression  that  are  contained  in  that  clause 
which  relates  to  the  disposition  of  the  presentations, 
when  they  shall  happen  to  fall.  Unless  in  that  clause, 
there  are  words  which  authorise  you  to  distinguish  the 
effect  of  that  clause  from  the  effect  of  the  other  clauses 
in  the  will,  the  question  would,  I  apprehend,  be  exactly 
the  same  as  if  I  were  now  informed,  before  this  living  fell 
vacant,  that  all  the  lives  during  which  the  accumulation 
was  to  be  continued  had  ceased  to  exist.  What  would 
be  the  determination  then  (unless  that  clause  gives  rise 
to  a  different  construction  in  the  interim),  must  be  the 
determination  now. 


1821. 


Oddie 

V, 

Woodford. 


I  have  thus  far  probed  the  subject  to-day,  because  I 

am  very  well  aware  that  I  cannot  go  through  all  which 

has  occurred  to  me  upon  this  case,  without  employing  a 

very  considerable  portion  of  time,  and  I  have  thought 

it,  therefore,  better,  as  it  is  uncertain  whether  I  shall  be 

able  to  be  here  on  Tuesday^  to  go  thus  far  to-day,  with 

a  view  to  relieving  the  case,  that  I  may  be  able  to  apply 

myself  directly  to  it  when  I  come  into  Court  on  Thursday 

morning,  (a) 

The 

(a)  The  reporters  arc  in-  Lordship's  judgment  was  post- 
formed  that,  in  consequence  of  poned  for  some  time,  upon  the 
what  fell  from  Lord  Eldon  upon  application  of  Lord  Rendiesham, 
the  question  of  uncertainty,  his     in   order  that   that  nobleman 

might 
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Tlie  Lord  Chancellor  (after  stating  the  terms  of 
the  devise  of  the  real  estate,  and  the  bequest  of  thepe^ 
sonal  estate,  and  the  direction  for  accumuIatioD,  pro- 
ceeded as  follows) :  — 

This  clause  of  the  will  describes  the  period  during 
which  the  accumulation  is  to  take  place;  and  one  ques- 
tion upon  this  clause  will  be  whether  the  expresnoi 
*^  such  issue,"  which  occurs  repeatedly  in  it,  meiiB 
issue  male,  or  means  both  issue  male  and  female ;  thit 
is,  whether  the  period  of  accumulation  is  to  be  aS  loog 
as  those  sons,  or  the  male  descendants  of  those  souj 
were  living,  or  whether  the  period  of  accumulation  is  to 
be,  not  only  whilst  the  male  descendants  of  the  sooi 
are  living,  but  whilst  female  descendants  of  the  lOOS 
are  living  also ;  and  I  observe  again,  repeating  it  m  t 
word,  that  where  the  testator  talks  of  the  issue  of  theioos 
there  are  no  words  used  to  qualify  that  word  ^  issuer* 
so  as  to  confine  it  to  either  issue  male  or  female,  orsotf 
to  let  it  be  applicable  to  both.  It  is  material  to  poiDt 
that  out  to  attention,  because,  if  the  accumulation  is  to 
be  during  the  lives  of  female  issue,  it  will  be  obfioos^ 
I  think,  when  you  come  to  reflect  upon  the  subject,  tbit 
it  is  a  very  possible  thing  that  all  male  descendints 
might  have  failed  absolutely — absolutely  have  failed,— 
that  there  should  have  been  an  utter  impossibilityof  there 
being  a  male  descendant  at  the  close  of  the  period  of 
accumulation ;  and  yet  that  the  period  of  accumulatioo, 

trader 


might  have  an  opportunity  of 
presenting  a  petition  to  the 
House  of  Lords,  praying  that 
the  order  by  which  the  decree 
of  the  Court  of  Chancery  in  the 
former  causes  had  been  affirmed 
might  be  so  far  altered  as  to 


leave  the  question  of  uncertiiBty 
of  limitation  open;  but  that  fucb 
a  petition,  although  prepared, 
was  not  presented,  and  thoefoce 
Lord  EldoH  proceeded,  on  the 
9th  of  November  1891,  to  give 
his  judgment  in  this  cause. 
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nder  the  general  effect  of  the  word  ^^issue,"  qualified  by        1 821. 
[le  words  "  male"  or  "  female,"  should  go  on  during  the     ^^"^^""^^ 
ves  of  females,  after  the  possibility  had  ceased  to  exist  v, 

bat  there  should  be  any  male  descendant  in  a  direct  male  Woodpobd. 
ine ;  and  the  circumstance  that  such  might  be  the  case 
I  a  circumstance,  as  appears  to  me,  that  must  be  attended 
o  in  considering  the  meaning  of  that  clause,  which,  in  a 
iiture  part  of  the  will,  goes  on,  after  the  period  of  accu- 
nulation  had  been  fixed  and  determined  by  this  clause, 
o  state  who  are  the  persons  who  are  to  take  at  the  end 
)f  that  period  of  accumulation. 

Ilie  words  are  not  the  ^*  eldest  male  descendant,"  but 
he  '*  eldest  male  lineal  descendant;"  and  I  do  not  find, 
Ji  any  subsequent  part  of  this  will,  that  the  person  is 
lescribed  by  the  terms  ^^  eldest  male  descendant,"  but 
n  every  case  in  which  that  descendant  is  spoken  of — let 
t  be  whom  it  might  is  intended  —  the  words  are  the 
^<  eldest  male  lineal  descendant  then  living  (and  who 
>hall  be  entitled  to  the  first  choice  of  such  allotments) 
3f  my  said  son  Peter  Isaac  Thellmsorij  in  tail  male."  It 
is  clear,  therefore,  that  when  the  person  is  ascertained 
i^ho  is  to  take  the  estate,  he  will  take  it,  by  the  express 
terms  of  the  will,  in  tail  male;  so  that,  with  respect  to  his 
descendants  after  he  has  taken  by  purchase,  no  female 
descendant  of  his  could  take,  and  no  male  descendant  of 
his  claiming  through  a  female  could  take. 

Having  described  the  person  who  is  first  to  take,  by  the 
words  *^  eldest  male  lineal  descendant,"  he  proceeds  to 
describe  those  who  are  to  take  after  the  first  and  eldest 
male  lineal  descendant,  by  creating  a  succession,  not  by 
words  descriptive  of  person,  in  the  same  manner  as  the 
words  *^  eldest  male  lineal  descendant "  are  descriptive 
of  person,  but  by  creating  a  numerical  succession  :  for, 
having  mentioned  the  first  person  that  is  to  take,  by  the 

description 
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1821.        description  of  ^^tfae  eldest  male  lineal  descendant  th  ^^ 
^"^P^^*^*^     living,"  he   proceeds  thus  —  "with  remainder  to 


V.  second,  third,  fourth,  and  all  and  every  other 

WooDFOBO.    lJng^[  descendant  or  descendants  then  living  who  sk^ 
be  " —  Here  are  words  likewise  of  description  —  "  wlio 
shall  be  incapable  of  taking  as  heir  in  tail  male  of  anj 
of  the  persons  to  whom  a  prior  estate  is  hereby  directec/ 
to  be  limited,  of  my  said  son  Peter  Isaac  TheUussm^ 
successively  in  tail  male;  with  remainder  in  equal  moieties 
to  the  eldest  and  every  other  male  lineal  descendant  or 
descendants  then  living  of  my  said  sons  George  Wood* 
ford   TJielhisson  and    Charles  TJiellusson^  as  tenants  in 
common,  in  tail  male."    So  that  here  you  see,  when  the 
first  estate  was  created  in  the  person,  whoever  he  might 
be,  that  answers  that  description  of  "  eldest  male  lineal 
descendant,"  at  the  same  time  a  remainder  was  to  be 
created  to    George    Woodford   TkeUusson  and   ChaAn 
ThellussoHy  as  tenants  in  common,  in  tail  male ;  so  that 
if  there  had  been,  —  during  tlie  existence  of  the  first 
estate  in  tail  male,  which  was  given  to  the  person  that 
answered  the  description  of  the  eldest  male  lineal  de- 
scendant of  Peter  Isaac  Thellussoriy  —  female  descendants 
of  George  and  Charles^  those  female  descendants  having 
male  issue  or  female  issue,  would  not  have  taken  under 
that  remainder,    "  with  cross   remainders  between  or 
among  such  male  lineal  descendants,  as  aforesaid,  of  my 
said  sons  George  Woodford  TAellusson  and  Charles  W* 
lussofiy  in  tail  male  ;  or  in  case  there  shall  be  but  one 
such  male  lineal  descendant,  then  to  such  one  in  tail 
male,  with  remainder  to  the  use  of  [the  trustees],  their 
heirs  and  assigns  for  ever,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes  hereinafter  mentioned,  ex- 
pressed, and  declared,  of  and  concerning  the  same." 

The  next  lot  is  to  be  conveyed  to  the  use  of  the 
eldest  male  lineal  descendant  then  living  of  his  son 

George 
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George  Woodford  Tkellusson,  in  tail  male,  with  remainder 
to  (he  second,  third,  fourth,  and  so  on,  sons ;  and  the 
words  are  precisely  (as  I  read  them)  as  they  are  in  the 
clause  with  respect  to  the  lot  to  be  conveyed  to  the 
eldest  male  lineal  descendant  then  living  of  Peter  Isaac 
TAeUt4Sson.     And  then  there  follows  the  same  creation 
of  remainders  between  Peter  Isaac  Thellusson  and  Charles 
ITtellussotiy  on  failure  of  the  issue  male  of  George  Wood- 
ford    Thcllussotiy  whose   representative,   whatever   cha- 
racter he  might  answer,  was  to  take  an  estate  in  tail 
male,  not  descendible,  therefore,  to  females,  or  to  males 
descending   through    females.     However,   it  does   not 
follow  that,  because  the  estate  was  not  to  descend  to 
females  or  males  claiming  through  females,  therefore  the 
first  estate  was  not  to  be  limited  to  a  male  claiming 
through  a  female  :  that  consequence  does  not  follow  — 
it  is  a  question  upon  the  whole  intent  and. meaning. 
The  third  lot  Charles  is  to  take;  and  both  the  clauses  as 
to  George  Woodford  and  Charles,  justify  me  in  the  ob- 
servation that,  in  no  part  of  the  three  clauses,  or  in  any 
one  part  of  the  will,  do  the  words,  **  eldest  male  de- 
scendant "  alone,  occur,  but  it  is  always  ^'  eldest  male 
lineal  descendant." 


1821. 


OODIfi 

Woodford. 


It  was  possible,  however,  that  nobody  might  take 
under  any  of  these  limitations ;  and  then  the  testator 
proceeds  to  direct  that  the  trustees  shall  stand  seised  of 
the  hereditaments  ^^  devised  and  so  to  be  purchased,  as 
aforesaid,  upon  failure  of  male  lineal  descendants  of  my 
said  sons,  Peter  Isaac  TheUusson,  George  Woodford 
HieUusson,  and  Charles  TheUusson,  as  aforesaid,  in  trust 
to  make  sale."  Now  here,  if  the  words  had  been,  ^'  so 
to  be  purchased,  as  aforesaid,  upon  failure  of  male  lineal 
descendants  of  my  said  sons,  Peter  Isaac  Thellusson^ 
George  Woodford  Thellusson,  and  Charles  Thellusson,* 
I  think    I  should  have  been  justified  in  holding,  as 

Vol.  hi.  S  s  strongly 
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strongly  as  I  before  iDtimated  I  did  hold  upon  this^ 
clause,  that  this  clause  went  a  long   way  to  decide^ 
clearly,  that  the  persons  who  were  to  take  under  th^& 
words  **  eldest  male  lineal  descendant,"  would  only  b^ 
males  claiming  through  males ;  but  I  correct  that,  b^ 
saying  that  I  do  not  think  this  clause  alters  the  case  a^ 
all,  because,  when  I  find  the  two  words  here  *^  as  afore- 
said," I  must  then  construe  this  clause  with  reference  to 
the  other  clauses,  and  in  conjunction  with  the  other 
clauses,  so  as  to  determine  what  this  clause    means^ 
when  it  speaks  of  a  failure  of  issue  as  aforesaid ;  there- 
fore we  get  back  again  to  the  former  clauses. 


[His  Lordship  then  proceeded  to  state  the  remainder 
of  the  power  of  sale,  and  the  direction  as  to  the  dis- 
position of  the  produce  of  the  sale,  and  then  the  pro- 
vision in 'the  will  with  respect  to  the  advowsons.] 


Upon  the  argument  of  this  case  before  me,  it  has 
been   insisted   that,  supposing  Mr.   Oddie,  the  young 
gentleman,  the  infant,  to  answer  the  description  of  the 
eldest  male  lineal  descendant  of  the  sons  now  living, 
still  he  is  incapable  of  nominating  upon  the  present* 
ation   that   is   now  to  be  made:  and,  undoubtedly,  I 
cannot  deny  that  I  have  a  very  anxious  wish,  if  possible, 
to  find  that  that  argument  is  well  founded ;  and  I  have 
no   diflSculty  in  avowing  the   reason  for  that,   which 
is   this,   that    if  the    question    upon   this   nomination 
could  have  been  decided  upon  that  point,  it  would  have 
been   left   to   others   (much   more  capable)   to   decide 
what  is  the  meaning  of  the  word    "  male  lineal  de- 
scendant," long  after  1  shall  be  in  my  grave ;  and  be- 
cause the  extreme  importance  of  the  present  question 
is  this,  that  unless  the  right  to  nominate  to  this  pre- 
sentation can  be  decided  upon  some  special  ground 
which   belongs   to  that  particular  right,  the  principle 
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which  decides  to-day  who  is  to  present  to  this  living, 
will  decide  for  that  distant  day  who  is  to  take  all  this 
immense  property ;  and  I  should  be  extremely  thankful 
to  free  myself  from  the  necessity,  founded  on  a  sense  of 
duty,  to  determine  such  a  fact  as  this.  I  mention  that 
now  again,  because  I  protest  I  shall  enjoy  no  comfort  if 
this  case  is  not  carried  to  another  tribunal,  where  we 
may  have  the  opinion  of  the  Judges :  I  do  not  mean 
upon  the  direct  question  —  because  the  question  could 
not  be  put  upon  the  equitable  estate  —  but  a  great 
number  of  questions  might  be  put  to  them  by  the 
House  of  Lords,  which  would  elucidate  the  point. 
The  great  question  is,  whether  the  eldest  male  lineal 
descendant  is  to  be  a  male  descending  only  through 
males,  or  whether  he  may  be  a  male  descending  through 
females.  Taking  it  for  granted  that  he  may  be  a 
male  descending  through  females,  was  it  the  intention 
of  this  testator,  that  a  person  answering  that  description 
in  infancy  should  have  a  power  of  appointing  ?  I 
observe,  in  a  passage  which  I  shall  have  occasion  to  cite 
presently,  that  Mr.  Justice  Btdler  seems  to  have  thought 
that  the  person  who  settled  this  will  did  not  know  how 
to  limit  to  an  heir  male  by  way  of  purchase,  (a)  The  po- 
pular notion  is,  that  a  gentleman,  now  no  more,  but  whom 
we  know  to  have  been  very  respectable,  Mr.  Atherton^ 
settled  this  will.  I  think  it  possible  he  might  be  asked 
several  questions  by  those  who  drew  the  will,  to  what 
extent  the  limitation  might  go  on,  and  the  best  words 
of  limitation ;  but  it  strikes  me,  from  these  words,  thai 
it  is  hardly  possible  that  Mr.  Atherton  could  have  settled 
such  a  clause  as  this. 


1821. 


Oddie 

V. 
WOODFOBD. 


Then  follows  another  clause,  which  is  likewise  a  clause 
on  which  a  great  deal  of  argument  has  been  addressed 

to 
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Oddie 
wooofobd. 


to  the  Court  ^'  I  order  and  direct  that  from  the  re- 
spective time  or  times  any  person  or  persons  shall  be- 
come entitled  either  to  any  part,  share,  or  proportion 
of  the  aforesaid  estates  and  premises,  as  well  those 
hereby  devised,  as  what  may  hereafter  be  purchased  in 
manner  aforesaid,  or  to  the  whole  thereof,  he  and  they, 
and  all  claiming  under  him  and  them  respectively,  shall 
from  thenceforth  thereafter  at  all  times  severally  and 
respectively  use,"  not  take  and  use  —  but  use  '^  the  sur- 
name of  TheUusson  only ;  and  in  default  thereof  I  order 
and  direct  that  the  said  several  manors  "  and  so  od, 
^^  shall  be  sold  and  disposed  of  by  the  trustees  and  tbe 
survivors  and  survivor  of  them,  and  the  said  trustees 
hereafter  to  be  appointed  as  aforesaid ;  and  that  the 
money  to  arise  and  be  produced  from  the  sale  or  sales 
thereof,  be  paid  unto  his  Majesty,  his  heirs  and  suc- 
cessors. Kings  or  Queens  of  England^  to  the  use  of 
the  Sinking  Fund,  in  such  manner  as  shall  bedirected 
by  Act  of  Parliament." 


The  testator  then  expresses  his  hope  that  the  Legb- 
lature  would  not  interfere  to  destroy  this  will  —  a  hope 
that  it  was  not  unnatural  for  him  to  express;  for  I  believe 
they  would  have  altered  the  will  if  they  had  not  found 
that  the  will  was  a  legal  disposition  of  the  property. 


With  respect  to  the  question,  whether  Mr.  Oddie  is  a 
male  lineal  descendant  within  the  meaning  of  the  clause 
relative  to  the  presentation,  whether  the  clause,  or  the 
words  contained  in  it,  will  prevent  his  nominating  to  the 
living  on  account  of  his  infancy ;  I  think  it  pretty  clear 
that  this  testator,  or  those  who  drew  his  will,  had  some 
notion  of  that  kind  —  that  the  infancy  would  incapacitate 
him  from  presenting :  but  I  do  not  find  in  this  clause 
(at  least  to  my  satisfaction)  words  that  will  work  that 
incapacity,  if  an  infant  could  be  capable  of  nominating, 
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supposing  the  words,  which  have  been  relied  on  as 
creating  an  incapacity,  did  not  form  part  of  the  clause ; 
because,  if  it  was  his  intention  to  take  away  from  the 
infant  the  capacity  of  nominating  to  the  living — and  that 
might  be  his  intention  —  it  does  not  appear  to  me  that 
he  has  gone  the  length  of  introducing  words  to  have 
that  effect. 


1821. 


OOOIE 
V. 

Woodford. 


Cases  have  been  put  in  which  an  infant  might  not  be 
capable  by  law,  and  afterwards  become  so ;  and  upon  that 
question  I  have  always  considered  that  that  case  which 
is  to  be  found  in  the  Secotid  Equity  Cases  Abridged  (a), 
under  the  title  ^^Infant^^  is  a  direct  authority  on  the  sub- 
ject.  There  Mr.  Cyril  Arthingtouy  the  Plaintiff's  father, 
conveyed  the  advowson  of  the  church  of  Addle,  in  the 
county  of  York,  to  the  Defendants,  in  trust  to  present, 
upon  the  first  vacancy,  such  son  of  Mr.  Jackson  as  should 
be  then  qualified  to  take  the  same;  and  in  case  he  should 
have  two  or  more  sons  qualified,  then  such  one  as  the 
grantor,  his  heirs  or  assigns,  should,  by  writing  under 
his  or  their  hands  and  seals,  nominate  and  appoint:  and 
in  case  Mr.  Jackson  should  not  have  any  son  of  an  age 
capable  of  being  presented,  then  upon  trust  to  present 
such  person  as  the  grantor,  his  heirs  or  assigns,  should, 
by  like  writing   under  his  or   their  hands   and  seals 
nominate  and  appoint,  so  that  such  nominee  should  be- 
come bound  in  a  sum  to  be  approved  by  the  trustees, 
for  his  resignation  when  Mr.  Jackson  should  have  a  son 
capable  of  presentation ;  and  in  default  of  such  nomin- 
ation by  the  grantor  and  his  assigns,  that  the  trustees 
should  present  a  person  of  their  own  choosing,  under  such 
restrictions  as  aforesaid.     The  grantor  died,  leaving  the 
Plaintiff  his  son  and  heir,  an  infant  of  six  months  old  :  — 
then  the  living  became  vacant,  and  the  eldest  son  of 

Mr. 
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1821.        Mr.  Jackson  being  but  fourteen  years  of  age,  the  guar- 

V^^^^^     dian  of  the  Plaintiff  took  him  in  his  arms  and  c^uided 
Oddie  ^  °    ^ 

V.  his   pen   in    making  his  mark  and  sealing  a  writing, 

ooDFORD.    ^||gj.gby  Q^g  Hitch  was  nominated  and  appointed  to  the 

trustees,  in   order  to  be  presented  by  them  into  the 
living :  and  the  question  was,  whether  this  nomination 
by  the  infant  was  a  good  nomination  ?     It  was  argued 
much  at  large  ;  and  luovUKing  decided  it.     It  was  not 
that  the  infant  was  to  present,  but  to  nominate,  as  it  is 
here ;  and   the  trustees   to   present  as  they  are  here. 
"  An  infant  of  one  or  two  years  old  may  present  at  law; 
then,  why  may  they  not  nominate  ?    Does  the  putting  a 
mark  and  seal  to  a  nomination  require  more  decision  than 
to  a  presentation  ?     The  guardian  is  supposed  to  find  a 
fit  person,  and  the  bishop  is  to  confirm  his  choice,''  and 
to  determine  that  he  is  a  fit  person ;  ^'  and  if  this  is  per* 
mitted  at  law,  why  should  a  court  of  equity  act  other- 
wise in  equitable  estates?    Accordingly  it  was  held  that 
that  was  a  good  nomination." 

The  question  therefore  here  will  be,  not  merely  whe- 
ther, if  the  nomination  was  made  by  an  infant,  it  would 
be  good,  but  whether,  under  the  effect  of  this  clause,  it 
would  be  good.     I  think  the  clause  has  not  gone  far 
enough  to  create  a  new  law  in  this  particular  case.     I 
am  bound,  therefore,  to  sav  that  I  cannot  find  mv  way 
out  of  the  case,  without  being  under  the  necessity  of 
looking  a  little  further.     It  became  necessary  to  have 
the  opinion  of  this  Court,  and  afterwards  of  the  House 
of  Lords,  upon  the  validity  of  this  will ;  and  it  is  not 
immaterial,  I  think,  to  point  out  some  passages,  both  in 
the  arguments  of  counsel,  and  likewise  in  what  was  stated 
by  the  Court,  when  my  Lord  Loughborough  heard  the 
cause,    with   the  assistance   of  Mr.  Justice  ZjO'screncfy 
Mr.  Justice  Btdlevy  and  the  then  Master  of  the  Rolls, 
who  I  take  to  have  been  Sir  Bichard  Pepper  Ardeii^ 

after- 


CASES  IN  CHANCERY.  609 

afterwards  hord  j^vanlet/  ;  because,  upon  this  question,        1821. 

what  the  words  "  eldest  male  lineal  descendant "  mean.     '^^T'^'^*^ 
,  Oddie 

there  appears  to  have  been  at  the  bar,  naturally  enough,  v. 

some  discussion,  and  from  the  bench  some  declaration  of    Woodfobd. 
opinion,  though  I  cannot  help  thinkingmyself  the  judg- 
ment  of  Mr.  Justice  Lawrence^   with   respect  to   this 
point,  was  the  most  strictly  and  purely  judicial  of  any 
opinion  that  has  been  given. 

[His  Lordship  read  extracts  from  the  judgments  of 
Mr.  Justice  Lawrence  and  Mr.  Justice  Duller,  and  Lord 
Alvardey  and  Lord  Ijoughborcugh  upon  the  question  of 
uncertainty,  and  then  proceeded  :] 

You  all  recollect  that  the  will  was  established,  and, 
being  established,  no  question  has  arisen  upon  the  con- 
struction of  it  till  this  matter  happens  of  the  vacancy  of 
this  presentation.  Now,  if  Mr.  Justice  BvUer  was  of 
opinion,  that  there  was  no  difficulty  in  this  construction ; 
if  Lord  Alvanley  was  of  opinion  there  was  no  difficulty ; 
if  Lord  Lotdghborough  was  of  opinion  there  was  no  diffi- 
culty, in  every  way  in  which  he  could  put  the  case  to 
himself,  I  certainly  have  the  more  to  lament,  that  it  falls 
to  my  lot  to  decide;  because,  though  I  have  formed  an 
opinion  upon  it,  and  must  act  on  my  opinion,  I  cannot 
say  this  is  not  a  case  of  considerable  difficulty.  I  think 
it  is  a  case  of  considerable  difficul^. 

The  first  question  that  arises  in  the  determination  of 
it  is,  during  what  period  is  the  accumulation  to  go  on  ? 
and  having  given  my  opinion  upon  that  part  of  the 
case  which  relates  to  the  infancy  of  Mr.  Oddie ;  and 
being  about  now,  in  a  few  words,  to  give  my  opinion 
upon  the  question,  during  what  period  the  accumulation 
is  to  go  on — which  is  a  question,  an  opinion  upon  which 
I  think  must  be  formed  before  you  are  to  ask,  who  are 
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V. 

WOODFOED. 


the  persons  to  take, — I  shall,  upon  this  case,  stop  there, 
going  on  with  the  remaining  question,  who  are  to  take, 
to-morrow  morning ;  because  I  am  quite  sure  I  cannot 
go  through  that  part  of  the  case  with  the  extreme  ac- 
curacy and  precision  which  I  think  belongs  to  the  due 
discussion  of  it. 


What  is  to  be  the  extent  of  the  period  of  accumula- 
tion, as  bearing  upon  the  second  question,  depends  en- 
tirely, I  apprehend,  upon  the  meaning  of  the  word  **  issue,'' 
in  the  clause  which  relates  to  the  accumulation ;  and  I 
know  of  no  rule  whatever,  which  would  prevent  my 
holding  that  the  word  ^^  issue"  does  mean  issue  male,  and 
does  mean  issue  male  only;  — if  the  context  of  this  will,  if 
all  that  occurs,  as  Lord  Kenyan  used  to  express  it,  within 
the  four  corners  of  the  will,  would  authorise  me  to  say 
it  must  have  been  the  intent  of  the  testator  by  that 
word  to  exclude  female  issue,  and  to  include  only  male 
issue, — and  I  am  ready  to  go  the  length  of  saying,  I  can- 
not well  represent  to  myself  how  it  happened,  that  this 
testator  should  take  the  fancy  of  not  mentioning  his  own 
daughters  as  his  female  issue,  and  yet  should  mean  to 
include  in  the  period  of  accumulation,  the  lives  of  the 
females  whose  lives  must  be  included,  if  that  word  ^Mssue" 
includes  both  male  and  female ;  but  at  the  same  time  I 
must  say  I  cannot  find  enough  in  the  whole  context  of 
this  will,  to  say  that  the  word  ^^  issue"  in  that  clause  means 
only  male  issue ;  and  my  opinion  upon  that  clause  is,  that 
the  accumulation  is  to  go  on  as  long  as  there  are  female 
issue  of  the  persons  there  described,  as  well  as  male  issue 
of  the  persons  there  described ;  and  that  leads  me  to 
acknowledge  one  dii&culty,  as  arising  in  a  case  which 
was  thought  a  case  of  no  difficulty,  out  of  this  consider- 
ation, that  it  is  extremely  possible,  —  and  I  doubt, 
from  my  own  memory  of  the  case,  (and  I  ought  to  recol- 
lect it  well,  both  at  the  bar  and  in  the  House  of  Lords 
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but  I  do  not  recollect,  speaking  from  my  own  memory,) 
that  the  circumstance  which  has  been  alluded  to  at  the 
bar,  and  which  I  am  about  to  allude  to,  was  much 
pressed,  if  mentioned  in  the  consideration,  certainly  not 
much  pressed  —  that  it  might  happen  that  all  the  three 
sons  might  have  died,  without  any  male  issue,  in  ten 
years  after  the  death  of  this  testator,  and  yet  that  there 
might  be  females  —  if  this  be  the  true  construction  of 
the  word  ^Mssue"  to  include  both  males  and  females  — 
who  might  live  fol:  sixty  or  seventy  years  after  no 
male  descendant  could  possibly  exist,  unless  it  was  a 
male  descendant  claiming  through  a  female;  and  yet, 
according  to  the  frame  of  this  will,  the  accumulation  is 
directed  then  to  go  on  for  (upon  that  hypothesis)  sixty 
or  seventy  years  after  it  has  become  impossible  that 
there  could  be  a  male  descendant  claiming  entirely 
through  a  male ;  and  when,  upon  that!  hypothesis,  at 
the  end  of  the  period  of  accumulation,  there  could  be 
nobody  to  take  under  that  exposition  and  construction  of 
the  words,  *^  eldest  male  lineal  descendant."  Whether 
that  difficulty  is  a  difficulty  that  can  or  cannot  be  got 
over  —  what  is  the  meaning  of  the  words  "  eldest  male 
lineal  descendant?"  Proceeding  upon  a  question  of 
such  importance,  and  requiring  such  nicety  of  expres- 
sion, I  shall  not  proceed  further  upon  that  point  of  the 
question,  but  deliver  the  opinion  I  have  formed  upon 
that  when  I  come  into  court  to-morrow  morning. 


1821. 


Oddie 

V. 
WOODI^ORD. 


Hie  Lord  Chancellor. 

In  stating  yesterday  what  had  occurred  in  the  course 
of  the  argument  in  former  stages  of  this  cause,  with 
reference  to  the  question,  —  whether  a  male,  descended 
through  a  female,  was  to  take  under  this  description ; 
or  whether  a  male  descendeil  through  males  (that  is, 

through 
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through  a  male  line  entirely),  is  the  only  person  to  take  ? 
the  object  of  the  argument  upon  these  questions,  so  iar 
as  it  was  addressed  both  to  the  Court  here  and  to  the 
House  of  Lords,  was  to  prove  that  the  meaning  of  the 
description  was  too  uncertain  to  give  any  body  a  title, 
and  that  therefore  the  will  ought  to  be  considered  as  a 
will  that  was  void  for  legal  uncertainty.  It  is  hardly 
necessary  for  me  to  observe  that,  if  it  could  be  made 
out  that  there  is  too  much  legal  uncertainty,  whether  a 
male  deriving  under  a  female  can  take,  or  whether  a 
male  deriving  through  males  is  to  take,  that  way  of 
considering  the  case  would  put  an  end  to  the  present 
claim;  because  the  present  claim  can  only  be  made 
upon  the  notion  that  the  will  affords  sufficient  of  legal 
certainty  to  entitle  the  person  who  claims  to  take: 
therefore,  giving  the  opinion  which  I  am  about  to  give, 
I  do  it  certainly  without  prejudice  to  any  question  which 
may  hereafter  arise  elsewhere,  whether  there  is  or  is  not 
sufficient  legal  certainty  to  entitle  the  one  or  other 
species  of  descendants  to  take;  but,  for  the  present 
purpose,  I  assume  there  is  sufficient  certainty  m  the 
description  of  somebody  to  take. 


It  is  not  unnecessary  to  intimate  so  much  as  that, 
because  it  perhaps  might  be  contended,  with  consider- 
able effect,  that  there  is  more  of  uncertainty  with  respect 
to  this  clause,  as  to  the  presentation,  than  there  is  with 
respect  to  those  who  are  to  take  the  property  when  the 
period  of  accumulation  shall  cease.  But  it  is  impossible 
to  deny  that  there  is  at  least  as  much  of  uncertainty 
in  respect  to  the  question,  who  is  to  have  the  present- 
ation, as  there  is  with  respect  to  the  question,  who  is 
to  take  the  property  when  the  accumulation  is  to  cease. 
I  mean  who  of  those  species  of  descendants  is  to  take 
the  property ;  not  forgetting  it  has  been  stated,  over  and 
over  again,  by  those  who  should  speak  only  the  language 
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of  judgment,  that,  at  any  rate,  the  CroMrn  would  take. 
The  view  that  I  take  of  it  at  present  iS|  that  the  same 
person  will  be  now  entitled  to  the  presentation,  who 
would  be  entitled  to  take  the  first  estate  in  tail  male, 
if  at  this  moment  the  accumulation  had  ceased. 


1821. 


OODIE 

V. 

WOOOPOBD. 


Having  said  thus  much  about  uncertainty,  the  next 
question  is, — how  far  cases  bear  on  this  subject :  and  I 
have  looked  into  every  case  I  could  think  of  that  ap- 
peared to  me  to  be  a  case  that  ought  to  be  attended  to ; 
but  I  cannot  bring  myself  to  think  any  cases  to  which 
either  I  have  been  referred  in  argument,  or  to  which 
I  have  been  referred  by  what  I  have  read  on  the  sub- 
ject, are  cases  that  bear  so  strongly  upon  this  will  as  to 
induce  tne  to  say  that  I  can,  upon  any  authority  that 
they  furnish,  alter  the  opinion  which  I  have  formed 
from  the  nature  of  the  will.  The  provisions  of  the  will, 
and  the  context  of  the  will,  being  all  taken  together,  — 
and  indeed  it  may  be  very  tnily  said,  that  where  there 
is  so  extraordinary  a  will  as  this,  tiie  case  issui  generis-^ 
it  is  next  to  impossible  to  find  any  authority  for  the 
construction  of  them,  always  remembering  you  are  to 
be  guided  by  those  great  principles  and  rules  and 
canons  of  construction  which  are  to  be  applied  to  the 
construction  of  all  such  instruments. 


The  accumulation  is  to  go  on  as  long  as  the  testator's 
sons,  or  any  sons  of  the  testator's  sons,  living  at  his 
death,  or  any  issue  of  such  sons  of  the  testator's  sons 
living  at  his  death,  should  continue;  and  I  mentioned 
yesterday  that  though  it  might  be,  and  likely  enough 
was,  the  intention  of  this  testator,  by  the  word  **  issue," 
to  mean  only  male  issue,  I  cannot,  attending  to  those 
principles  and  rules  and  canons  of  construction,  say  it 
means  only  issue  male,  without  prejudice  to  what  may 
be  the  effect  of  future  consideration  here  or  elsewhere. 
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1821.       I  say  that  I  take  the  case  at  present  as  a  case  in  which 

^■^^V*^^    the  accumulation  is  to  be  made  as  long  as  the  testator's 
Oddie  ,  ,.  .  , . 

V.  sons,  or  any  sons  ot  the  testator  s  sons,  living  at  nis 

Woodford,  jga^h^  q^  ^^y  issue  male  or  female  of  the  testator's  sons 
should  continue.  I  should  mention  here,  as  a  fact  in 
the  case,  that  the  testator  himself  had  daughters ;  and 
that,  as  far  as  I  understand  his  will,  he  makes  no  provi- 
sion in  the  succession  to  these  estates  for  any  issue  of 
those  daughters,  either  male  or  female ;  so  that  his  own 
issue  female,  I  mean  his  immediate  issue  female,  and  the 
issue]  female  of  the  immediate  issue  female  of  himself, 
were  to  have  no  benefit  whatever  by  the  will ;  and  that 
is,  in  my  judgment,  a  strong  circumstance. 

The  conveyance  to  be  made  is  directed  to  be  made 
in  these  words ;  and  here  I  take  notice  again,  in  order 
that  it  may  be  seen  whether  I  am  accurate  or  not,  that 
after  the  testator  has  once  mentioned  the  words  **  eldest 
male  lineal  descendant,"  in  no  part  of  his  will,  either 
before  or  after,  does  he  ever  use  the  words  **  eldest  male 
descendant"  only ;  but  in  every  part  of  his  will  he  inserts 
the  word  "  lineal  "  between    "  male  "  and  **  descend- 

I  

ant."  Now  I  take  it  to  be  one  rule  in  the  construc- 
tion of  a  will,  that  you  are  not  to  impute  to  a  testator, 
unless  the  context  requires  it,  that  he  uses  additional 
words  except  for  some  additional  purpose;  that  you 
are  not  to  suppose  he  uses  additional  words  for  no 
purpose.  I  mention  this,  the  rather  because  I  see  in 
one  of  the  opinions  which  have  been  given  upon  this 
case,  that  an  opinion  is  given  on  the  effect  of  the 
words  "  eldest  male  descendant"  without  the  words 
**  eldest  male  lineal  descendant ; "  and  the  difference  may 
be  important,  if  the  word  "  lineal "  is  to  have  any 
meaning  ascribed  to  it ;  because  it  is  clear,  *«  eldest 
male  descendant"  would  be  quite  sufficient  to  include 
all  that   is  contended  for  on   the  part  of  those  who 

insist 
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insist  t]|at  males  claiming  through  females  are  to  take,        1821. 
whether  the  word  "  lineal"  was  there  or  not ;  and  there-    ^^^^^ 
fore  the  question  is,  whether  the  word  'Mineal"  was  not  v, 

inserted  for  some  purpose:  the  words  are  these,  **  shall  ^^^^^^^' 
be  conveyed  to  the  use  of  the  eldest  male  lineal  de- 
scendant then  living  (and  who  shall  be  entitled  to  the 
first  choice  of  such  allotments)  of  my  said  son  Peter 
Isaac  TheUussorij  in  tail  male,  with  remainder."  Now 
the  person  first  described,  is  described  by  a  circum- 
stance which,  jnrim&  facie,  I  admit,  denotes  age  — eldest. 
With  respect  to  those  who  are  to  take  after  him,  a  nu- 
merical succession  is  provided,  as  it  seems  to  me,  with- 
out one  single  necessarily  important  ingredient  of  age 
as  a  qualification :  it  is  *^  to  the  second,  third,  fourth, 
and  all  and  every  other  male  lineal  descendant  or  de- 
scendants then  living."  Then  follow  these  words, 
**  who  shall  be  incapable  of  taking  as  heir  in  tail  male 
of  any  of  the  persons  to  whom  a  prior  estate  is  hereby 
directed  to  be  limited,  of  my  said  son  Peter  Isaac  TheU . 
lussorij  successively,  in  tail  male." 

The  three  important  expressions  therefore  in  this 
clause  of  the  will  are,  ^^  the  eldest  male  lineal  descend- 
ant Uien  living;"  the  next  is,  "the  second,  third,  fourth, 
and  all  and  every  other  male  lineal  descendant  or  de- 
scendants then  living;"  the  third  is,  "who  shall  be 
incapable  of  taking  as  heir  in  tail  male  of  any  of  the 
persons  to  whom  a  prior  estate  is  hereby  directed  to  be 
limited,  of  my  said  son  Peter  Isaac  Thelltissony  succes- 
sively, in  tail  male." 

The  first  question  therefore  here  will  be,  whether  this 
word  "  eldest "  —  having  regard  to  the  whole  will,  and 
to  the  nature  of  the  provisions  of  it — means  eldest  in 
age  at  the  time  the  conveyance  is  to  be  made.  It  is  to 
be  observed  that  by  the  subsequent  description,  those 

who 
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who  are  to  take  after  him  who  is  called  the  el^st,  are 
the  ^^  second,  third,  fourth,  and  every  other  male  lineal 
descendant  or  descendants  oi  Peter  Isaac  Tkellusson  then 
living ;"  a  clause  which  in  no  word  of  it  appears  to  me  to 
have  any  reference  whatever  to  relation,  unless  you  are  to 
imply  that  it  means  the  second  eldest,  the  third  eldest, 
the  fourth  eldest,  and  so  on.  This  seems  to  me  to  shew 
an  intent  to  institute  a  succession  in  numerical  order, 
independent  of  the  age  of  particular  individuals  at  the 
time ;  and  I  have  not  been  able  to  satisfy  myself,  upon 
any  reflection  which  I  have  cast  upon  tliis  case,  that  the 
word  ^*  second  "  would  mean  the  second  eldest  male  in  the 
ordinary  sense  of  the  word  eldest  male,  or  that  the  third 
couI4  mean  the  third  eldest  male  in  the  sense  connected 
with  the  word  age,  or  that  the  fourth  could  mean  the 
fourth  eldest  male ;  and  the  words,  '^  every  other  male 
lineal  descendant  or  descendants,"  as  it  seems  to  me, 
cannot  have  any  sense  appropriated  to  them  derived 
from  the  present  age  of  individuals  so  described. 


The  question  therefore  will  be,  as  I  apprehend,  whe- 
ther, to  give  consistency  to  the  whole  of  this  description 
—  that  is,  not  merely  to  look  at  the  general  description 
of  the  first  person  who  is  to  take,  but  to  look  at  all 
the  descriptions  of  all  the  persons  who  are  to  take  — 
the  word  ^^  eldest"  is  or  not  to  be  taken  as  synonymous 
with  the  word  "  first,"  when  you  have  the  words  "  first 
male  lineal  descendant"  Still  there  arises  the  question, 
-—who  answers  the  description  of  person,  as  well  as 
who  answers  the  description  of  eldest?  The  person  to 
whom  the  next  is  second  must  be  the  person ;  and  if 
the  next  is  second  to  the  eldest,  the  eldest  must  be  the 
first:  the  third,  that  which  is  next  to  the  second;  the 
fourth,  that  which  is  next  to  the  third  in  the  character 
of  male  lineal  descendant :  and,  as  it  seems  to  me,  no 
consistent  sense   can   be  given  to  the  words    ^^  every 

other," 
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other/'  unless  this  sense  is  adopted;  and  because  the        1821. 

second,  third,  and  every  other  were  not  to  take  as        q^^^^ 

tenants  in  common  in  tail  male,  but  successively,  and    _     v. 

being  to  take  successively,  it  appears  to  me,  the  words 

«  every  other"  must  mean  the  same  as  if  the  words  had 

been  the  fifth,  sixth,  seventh,   eighth,   ninth,   and   so 

on,  according  (as  a  conveyancer  would  express  it) — to 

seniority  of  age  and  priority  of  birth.     But  then  comes 

the  question, — to  whom  is  that  ratio,  that  numerical 

succession,  to  be  applied  ?  and  that  brings  it  back  again 

to  the  question,  what  is  meant  by  the  words  ^^  eldest" 

or  "first"    "male  lineal  descendant."     If  I  were  to 

limit  an  estate  to  a  man's  eldest  son,  with  remainder 

to  his  second,   third,  fourth,  and  every  other  son,  it 

would  be  the  same  as  if  it  was  to  his  first  and  every 

other  son. 

I  mentioned  yesterday,  that  after  the  estates  were 
formed,  it  is  clear  there  could  be  no  descent  to  a  male 
deriving  through  a  female.  I  am  ready  to  agree  that 
that  by  no  means  affords  a  necessary  inference,  who  is 
to  take  the  first  estate  in  the  formation  of  those  estates, 
which,  when  formed,  cannot  go  to  a  male  deriving 
through  a  female ;  but  I  cannot  regard  ic  as  altogether 
a  circumstance  not  to  be  attended  to  in  construing  such 
a  will  as  this. 

Before  I  proceed  further,  I  readily  adipit  what  Mr. 
Butler  proved  firom  authority,  and  what,  without  au- 
thority, cannot  but  be  admitted,  viz.  that  descendants 
must  mean  posterity  of  all  kinds,  "  in  the  same  manner 
as  is  hereinbefore  directed,  with  respect  to  the  eldest  and 
every  other  male  lineal  descendant  and  descendants  of 
my  said  son  Peter  Isaac  Thellussorii  with  cross  re- 
mainders among  them;  or  in  case  there  shall  be  but  one 
such  male  lineal  descendant,  then  to  such  one  in  tail 

male;" 
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1821.        male;"  that  is,  if  either  George  or  Charles  should  have 

^"^^V^*^     no  such  male  lineal  descendant, — I  use  the  word  '^male 
Oddie 
«.  lineal  descendant"  in  the  strict  sense  of  the  word, — but  if 

WoooFoao.    ^jjg  other  should  have  a  male  lineal  descendant,  the  only 
male  lineal  descendant  of  that  one  would  take  the  whole 
in  tail  male,  after  you  have  once  decided  who  that  was ; 
but  if  there  were  two  male  lineal  descendants  of  the 
other,  the  testator  did  not  mean  a  tenancy  in  commoa 
between  the  two,  but  he  meant  that  the  whole  should  go 
to  one  of  the  two ;  to  which  of  the  two  is  still  a  question 
that  again  occurs,  and  the  question  will  be  whether  it 
was  to  go  to  the  "  eldest "  or  the  *'  first  "  according  to 
the  just  {if  that  be  the  just)  interpretation  of  the  word 
*'  eldest,"  the  first,  and  then  collecting  who  is  the  first  ac- 
cording to  the  prior  disposition.    It  seems  to  nie,  there- 
fore, that  this  testator  meant,  if  you  read  no  further,  and 
it  appears  much  stronger  if  you  read  further,  and  go 
through  the  limitations,  though  they  are  in  the  same 
words  to  George  and  Charles^  with  remainders  created 
by  those  clauses,  that  the  testator  meant  a  succession  of 
estates  in  tail  male,  to  be  limited  to  certain  persons  de- 
scribed, in  a  certain  order  of  succession.    That  order  of 
succession  is  described  again  by   the  words  *^  eldest, 
second,  third,  fourth,  and  every  other;"  those  words 
**  every  other  "  I  think  (to  repeat  what  I  have  before 
said,  in  a  word)  mean  the  same  as  fifth,  sixth,  seventh, &c. 
If  "  eldest "  means  "  first,"  the  case  is  clear  and  con- 
sistent as  far  as  marriage  and  numerical  succession  go; 
and  then  the  question  is,  whether  ^'  first "  does  or  does 
not  mean  first  in  ordinary  succession  in  the  male  line ; 
whether  the  second  does  not  mean  second  in  ordinary 
succession  in  the  male  line. 

Now,  upon  the  best  consideration  that  I  can  give  this 
case,  it  does  appear  to  me  that  "male  lineal  decendant" 
must  mean  a  male  descendant  in  the  male  line;  "  lineal  ^ 

is 
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is  otherwise  altogether  surplusage^  and  it  is  not  only  sur- 
plusage introduced  into  the  clause,  but  in  every  word  of 
this  will  where  the  male  descendant  is  mentioned.  If 
the  person  meant  was  a  male  descendant,  whether  of  the 
male  or  female  line,  that  intent  would  have  been  quite 
sufficiently  expressed  by  the  words  "  male  descendant " 
only,  without  the  word  "lineal,"  and  yet  that  word  is,  as 
I  have  said,  used  in  every  clause  of  the  will ;  and  I  do  not 
think  myself  at  liberty  to  hold  that  that  word  was  not  in- 
tended to  have  some  additional  meaning :  if  it  is  to  have 
an  additional  meaning,  it  must  be  a  distinct  additional 
meaning,  and  the  testator  must  have  used  it  in  order  to 
express  what  the  words  "  male  descendant "  alone  would 
not  have  expressed.  It  is  not  sufficient  to  say  here,  that 
*'  male  lineal  descendant  "  may  mean  nothing  more  than 
what  "  male  descendant "  would  express,  because  the 
question  is  whether  a  testator  who  uses  both  words  is 
not  (if  the  context  and  provisions,  and  nature  of  the  will 
require  you  .to  suppose  he  did)  to  be  taken  to  mean 
something  more  than  by  the  other  words. 


1821. 
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Then  follows  the  third  important  expression  which  I 
have  mentioned,  namely,  the  words  ^^  incapable  of  taking 
as  heir  in  tail  male ; "  and  I  have  no  difficulty  in  saying 
those  words  have  been  argued  upon  very  powerfully  in 
favour  of  the  descendant  through  a  female ;  but  yet  I 
cannot  draw  the  conclusion  from  those  words  which 
has  been  stated  in  the  part  of  the  argument  to  which  I 
am  alluding.  I  think  those  words  may  be  so  looked  at 
as  to  import  the  direct  contrary.  "Whether  I  shall 
make  myself  understood  or  not  I  do  not  know;  but 
what  I  have  to  say  upon  this  is  in  writing;  and  I 
shall  have  no  objection  to  hand  this  paper  down  to 
any.  body  who  thinks  it  worth  attending  to.  The 
words  are,  "  who  shall  be  incapable  of  taking  as  heir 
in  tail  male  of  any  of  the  persons  to  whom  a  prior 

Vol.  III.  T  t  estate 
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estate  is  hereby  directed  to  be  limited;^  and  these 
words  clearly  shew  this,  that  the  testator  meant  that 
when  an  estate  was  limited  to  A.  B.  in  tail  male,  the 
descendants  of  that  A.  B.^  his  sons,  grandsons,  great 
grandsons,  &c.,  should  not  have  an  estate  limited  to 
them  by  way  of  purchase,  but  they  were  to  take  by 
descent  from  him.  The  next  estate  that  was  to  be 
limited  by  purchase  was  an  estate  that  must  be  limited 
to  somebody,  who,  according  to  the  provisions  of  the 
will,  \^as  second  to  him.  These  words,  I  say,  must  have 
been  intended  to  express  that  the  ^testator  bad  this 
intent,  that  the  son  or  grandson,  or  person  to  whom  an 
estate  tail  was  directed  to  be  limited,  should  not  take  as 
heir  in  tail  male  by  purchase,  but  should  only  take  by 
descent — that  is,  that  there  should  not  be  a  tenant  in 
tail  male  by  purchase — leaving  his  ancestors,  from  whom 
he  would  take  an  estate  in  tail  male  by  descent.  But  if 
these  words  had  not  been  included  in  that  clause,  there 
would  have  arisen  the  question,  whether  he  was  not  to 
have  an  estate  tail  limited  to  him  by  purchase;  and 
perhaps  the  strict  sense  of  the  words,  taken  alone,  would 
have  shewn  that  he  was  to  have  an  estate  tail  limited  to 
him  by  purchase.  Then,  cannot  this  be  taken  to  import 
that  the  testator  considered  the  son  of  a  person  to  whom 
an  estate  in  tail  male  was  directed  to  be  limited,  as  the 
next  relative  to  whom  the  words  ^*  male  lineal  descend- 
ant "  would  apply  ?  which  seems  to  shew  what  was  meant 
by  the  words  second,  third,  &c. ;  and  it  seems  to  imply 
that  he  meant  a  descendant  in  tlie  direct  male  line,  and 
not  a  male  claiming  through  a  female ;  for  such  a  male 
would  not  take  an  estate  in  tail  male  under  a  will  by 
descent. 


I  have  before  taken  notice  of  the  clause  with  respect 
to  the  accumulation  as  bearing  or  not  bearing  very  es- 
sentially and  importantly  upon  the  clause  with  respect 
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to   the  description   of  persons  to  take,  and   I   do  not       1621. 
repeat  it;  but  it  is  impossible  not  to  see  the  extreme    ^^^^'"^'^ 
improbability  that  the  testator  had  any  other  meaning  «. 

than  I  impute.     He  excludes  from  the  succession  his    Wo<M>ro»o- 
daughters  and  their  issue ;  he  excludes  all  females  de- 
scended from  his  sons:  whenever  the  succession  is  to 
commence,  after  the  estates  are  conveyed,  all  females 
and  their  issue  male  are  excluded.     Now,  to  be  sure,  it 
is  not  impossible  that  a  man  who,  before  the  estates  were 
all  formed,  had  excluded  his  own  female  issue  and  all 
the  female  issue  of  his  sons  during  the  period  of  accu- 
mulation, might  not  mean  to  exclude,  from  ultimately 
taking,  the  daughters  of  his  sons,  although  his  own  daugh- 
ters he  has  totally  esicluded  in  both  ways ;  but  that  is  a 
most  extremely  improbable  case.     Well,  but  it  is  said, 
and  certainly  a  great  difficulty  arises  from  that,  it  is  said 
that  the  accumulation  is  to  go  on,  not  only  whilst  there 
are  male  issue  descending  through  males,  but  it  may 
go  on  while  there  is  any  female  issue  of  his  sons ;  and 
can  yovL  suppose  he  meant  the  accumulation  to  go  on 
after  it  was  impossible  that  any  body  should  take  during 
whose  lives  that  accumulation  was  to  go  on  ?  and  can 
you  suppose  that  he  meant  that  the  male  issue  of  the 
daughters  of  sons  should  not  take,  if  the  accumulation 
was  to  go  on  during  the  period  of  the  lives  of  their  pa- 
rents, and  they  should  happen  to  be  living  after  there  had 
been  a  complete  cesser  of  the  possibility  of  having  male 
issue  of  the  sons  ?  I  admit  it  to  be  extremely  improbable, 
and  it  creates  a  great  difficulty  in  this  case;  but  when  I 
see  here  a  testator  excluding  the  sons  of  his  own  daugh- 
ters, and  when  I  see  here  a  testator  who  is  acting  on  the 
supposition  that  no  such  case  shall  take  place,  it  appears 
to  me  you  are  to  take  the  case  on  the  other  side,  and 
ask  yourself  what  sort  of  conveyance  is  to  be  made  if  that 
be  the  construction  which  includes  males  of  all  sorts 

T  t  2  according 
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according  to  their  ages.    It  is  not  going  a  great  way  to 
say,  certainly,  that  it  is  possible  that  Mr.  TheUitssonxxA^i 
take  into  his  head  what  I  think  never  entered  the  head 
of  any  man  before, — because,  having  made  such  a  will,  I 
must  admit  that  he  did  take  into  his  head  what  never 
entered  the  head  of  any  man  before ;  but  if  you  come  to 
consider  what  kind  of  conveyance  would  be  to  be  made 
on  that  construction,  I  must  own  I  cannot  help  sayiogi 
that  the  conclusion  of  that  part  to  which  I  have  before 
alluded  goes  a  long  way  to  make. me  hold  up  my  haodS) 
and  say.  Could  it  be  possible  he  meant  this  ?     It  is  troe^ 
there  might  be  a  failure  of  males  through  males  before 
these  accumulations  were  over;  but  let  it  be  remem- 
bered what  a  number  of  other  possibilities  there  are; 
there  might  be  ten  male  descendants  of  females  who 
happened  to  be  born  before  ten  males  of  the  three  sons, 
the  great  objects  of  this  testator's  bounty  and  attention; 
and  would  you  then  create  ten  estates  tail  successively 
in  these  ten  descendants  of  females,  before  you  made 
a  limitation  to  one  male  descendant  of  hb  sons  daimiog 
through  males  ?    That  is  the  highest  improbability  pos- 
sible, except  another  case,  that,  if  the  ten  males  througii 
females  were  not  all  older  than  the  ten  males  througk 
males,  but  that  No.  1.  of  the  first  class  was  older  tbao 
No.  ]  •  of  the  second  class,  and  No.  2.  of  the  second 
class  was  older  than  No.  2.  of  the  third  class,  and  so 
on,  can  you  believe  —  what  neither  Mr.  Butler^  or  Mr. 
Sugden^  nor  Mr.  Preston,  nor   any  conveyancer  ever 
saw  —  that  you  are  to  convey  to  the  uncle,  then  to  tbc 
nephew,  then  back  to  the  uncle,  then  to  the  nephew, 
and  create  a  state  of  limitations  which  Mr.  Thdbisscii 
might  by  possibility  contemplate  ?  but  if  he  did,  be  is 
the  first  man  in  the  world  who  ever  did  contemplate 
it,  and  I  do  not  believe  any  conveyancer  contemplated 
it  since  his  day. 

There 
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There  are  other  reasons,  which  I  have  no  objec-  1821. 
tion  to  state.  In  the  first  place,  there  is  the  name  of  q^die 
TheUusson.     I  do  not  lay  so  much  stress  on  that,  as  v. 

other  persons  have  done :  not  but  that  it  must  be 
brought  into  the  scale  of  probabilities.  There  were  those, 
now  no  more,  —  for  neither  Mr.  Justice  Lawrenccy  nor 
Mr.  Justice  BuUer^  nor  the  Master  of  the  Rolls,  are 
now  in  thb  world :  there  were  those — ^who  thought  great 
stress  was  to  be  laid  on  that  clause.  As  to  the  name,  I 
do  not  say  that  the  argument  used  on  the  difference 
between  "  take"  and  "  use,*'  is  without  effect;  but  it 
depends  more  on  the  effect  of  the  arguments  on  the 
other  parts  of  the  will,  A  man  cannot  use  the  name, 
unless  he  takes  it. 

It  is  under  the  impressions  I  have  received  from  this 
consideration,  that,  taking  the  whole  together  —  looking 
at  the  descriptions,  not  the  first,  but  all  the  de- 
scriptions—  the  mass  of  descriptions  as  to  all,  -^it  is 
my  opinion  that  the  testator  meant  that  the  first  takers 
were  to  be  persons  who  were  to  take  as  male  descendants 
through  a  male  descendant  in  a  male  line ;  and  I  do  not 
see  the  difficulty  of  accomplishing  that  purpose,  which 
seems  to  have  struck  other  persons.  I  can  think,  with- 
out much  difiiculty,  how  the  conveyance  was  to  be 
moulded  in  every  way  in  which  it  was  to  be  put  If  the 
great  grandson,  for  instance,  was  the  person  who  was  to 
take  under  this  exposition  of  the  meaning  of  the  words : 
I  say  that  he  would  take  an  estate  in  tail  male ;  that  his 
male  descendants  would  take  by  descent  I  say  his 
next  brother  would  be  the  second  in  the  order  of  suc- 
cession, and  so  it  would  go  on  through  that  class  which 
constitutes  his  family;  and  his  family  being  gone,  it 
would  go  to  the  next  son,  and  so  go  through  his  de- 
scendants ;  and  I  think  that  was  the  meaning  of  this 
will. 

T  t  3  When 
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1821.  When  I  state  this,  I  certainly  must  say  that  I  should 

Oddie  have  been  extremely  glad,  if  it  had  been  consistent  with 

9.  my  duty,  to  retire  from  the  duty  which  I  have  now  been 

WooBFOED.  discharging.     This  is,  certainly,  with  respect  to  value  of 

property,  one  of  the  most  important  cases  I  have  ercr 
had  to  consider.  With  respect  to  the  diflSculty  thai 
belongs  to  the  case,  I  cannot  honestly  represent  my 
mind  to  be  in  the  state  in  which  I  think  Mr.  Justice 
Builer^Sf  Lord  Alvanle^s,  and  Lord  IjOughborougVs  were 
at  the  time  they  decided.  I  think  there  is  a  great  deal 
more  difficulty  than  they  apprehended  belonged  to  it; 
but  that  may  be  a  mistake  on  my  part*  I  am,  therefor^ 
very  unwilling,  in  my  view  of  it,  to  take  any  step  which 
will  conclude  this  case ;  and  as  the  question  is  on  ao 
injunction,  I  shall  be  glad  to  consider  in  what  way  to 
preserve  that  injunction,  so  that  you  may  have  the 
opinion  of  the  House  of  Lords  upon  it,  where  questioDS 
may  be  put  to  the  Judges,  which  I  could  not  send  in  the 
shape  of  a  case  to  them  here ;  or  you  may  have  a  re- 
hearing of  this  case. 

It  has  been  said,  an  appeal  to  the  House  of  Lords, 
while  the  Chancellor  is  Speaker,  is  a  mere  form.  It  may 
be  thought  so  by  men  who  have  great  confidence  in  their 
own  opinions,  in  their  great  talents,  and  in  their  great 
experience.  The  person  who  now  addresses  the  bar 
has  certainly  come  to  the  close  of  that  accumulation  of 
years  during  which  his  natural  existence  can  continue; 
and  I  can  only  say  tliat,  throughout  my  judicial  life,  my 
mind  has  been  hampered  (and  I  confess  it),  with  doubts 
upon  many  cases  which  would  not  have  created  doubts 
in  the  stronger  minds  of  other  men.  That  may  hate 
been  attended  with  some  degree  of  mischief;  but  it  is,  at 
least,  a  security  to  those  who  thuik  I  have  fallen  into 
error,  that  if  they  again  submit  any  thing  to  my  con- 
sideration, whether  here  or  elsewhere,  they  will  submit 

it 
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it  to  the  consideration  of  a  person  who  holds  a  regard 
for  consistency  in  error  to  be  a  very  great  disgrace  to 
him,  and  who  wishes  only  to  be  consistent  in  endeavour- 
ing to  be  right,  though  he  cannot  act  up  to  it  without 
admitting  he  is  wrong.  In  whatever  way  you  think 
proper  to  reconsider  this,  if  you  think  I  am  wrong,  it 
will  create  no  difficulty,  as  I  should  look  at  the  question 
as  if  I  had  not  heard  a  single  word  on  this  will. 


62B 


189K 


The  decree  declared  that  the  right  to  present  was  not 
in  the  Plaintiff,  and  dismissed  the  bill,  unless  the  Plain- 
tiff should  appeal  to  the  House  of  Lords  withhi  a  month 
after  the  next  sitting  of  Parliament;  and  it  referred  it  to 
the  Master  to  tax  all  parties  their  costs,  as  between 
solicitor  and  client,  and  ordered  that  such  costs  should 
be  paid  out  of  the  testator's  estate. 


The  Plaintiff  appealed  to  the  House  of  Lords  within 
the  appointed  time,  and  Lord  Rendlesham  presented  a 
cross-appeal,  in  which  he  insisted  on  his  title  as  heir 
at  law,  on  the  ground  of  uncertainty  in  the  devise. 

The  Plaintiff's  appeal  was  supported  by  the  following 
reasons. 


*^  First.  Because,  according  to  the  plain  natural  im- 
port of  the  terms,  (which  are  not  technical  terms,  or 
terms  having  any  peculiar  meaning  in  the  law  distinct 
from  their  ordinary  acceptation,)  the  Appellant  is  the 
eldest  male  lineal  descendant  of  George  Woodford  TheU 
lussofi.  For,  being,  as  is  not  denied,  the  eldest  male  de- 
scendant of  George  Woodford  Thellussorif  in  him  all  the 

T  t  4  terms 
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1821.           When  I  state  this,  I  certainly  XT.  lest  male 

"■^V^    have  been  extremely  glad,  if  it  V  *  ^  The 

V.          my  duty,  to  retire  from  the  dat  y  "  .  ,^  , 

Woo-«>.».    diseharging.     This  is.  certaij  f  V  ^^^^ 
property,  one  of  the  most/  f  •  '                  ^^.     ^f  ^^ 
had   to  consider.     Witt  4  ■.  - 
belongs  to  the  case,  Ji ;  ■"     ; 

mind  to  be  in  the  '»'  /  '  ^  .,  ^  f^M*nA 

,  ;-  /  ot  answers  the  testators 

Bullet^ 8*  Lord  ^oor  ;  ir    j     .i.  **««*. 

/       ,        ,     »  ,  arords  the  greatest  pro- 

!.«.    1^  .  -iT  scheme  of  his  will  will  be 

more  difficulty '  .  .,  _  i 

,       ,  r  ihe  greatest  possible  extent,  aitf^ 

.„.  ^lat  scheme  and  the  circumstances  ot 
very  unwilli^ 

...          ,  males  deriving  their  descent  from  bis 

will  condr  °                             i    ij 

.  .        .  females  as  well  as  through  males  shooul 

*'  to  succeed  to  the  accumulated  proper^, 

presenr 

» _. 

^  I'hirdly.  Because,  according  to  the  directions  of  the 
.  '  ^tor^s  will,  with  respect  to  the  period  of  accumulatioa, 
.  /  the  entire  male  lines  of  all  the  testator's  sons  should 
i&il,  and  the  survivors  of  the  persons  for  whose  lives  the 
accumulation  is  directed  to  continue  should  happen  to 
be  females,  the  accumulation  which  would  necessarily 
be  continued  during  the  lives  of  such  surviving  females 
would  be  wholly  without  otgect,  unless  the  issue  male  of 
those  females,  or  of  other  females  derived  from  his  sons, 
were  to  succeed  to  the  accumulated  property. 

*' Fourthly.  Because  the  name  clause  in  the  will 
appears  to  have  been  principally,  if  not  wholly,  in* 
troduced  to  meet  tlie  case  of  a  male  derived  from  one 
of  the  testator's  sons  through  females  succeeding  to 
the  property. 

"  Fifthly.  Because,  according  to  the  construction  con- 
tended for  by  the  Appellant,  the  whole  scheme  of  the 

will, 
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oxisistent  and  intelligible, 
^ipconsistencies  attend 


cntation  clause  in  the 
ondants  of  the  testator's 
to  nominate  to  livings  are 
seniority  of  age. 


cause  the  testator's  will  being,  with 
^position  of  his  real  and  residuary  per- 
jonstitutive  of  a  series  of  executory  trusts, 
^,  in  fact,  merely  instructions  for  a  settlement, 
..o  receive  a  construction  analogous  to  that  which 
)!gous  expressions  in  an  instrument  creating  execu- 
trusts  or  instructions  for  a  settlement  would  gene- 
receive* 

£ighthly.  Because  the  novelty  or  strangeness  of  the 
osition  is  no  ground  for  departing  from  the  literal 
truction  of  the  will,  in  order  to  produce  a  succession 
e  consistent  with  the  usual  limitations  of  real  pro- 

'<  Lancelot  Shadwell. 
"  JS.  V.  Sidebottom'' 


1821. 


Odoie 
WooDJoaD. 


be  following  opinion  (a)  was  delivered  in  the  House 
ords  by  Lord  Chief  Baron  Alexander^  on  behalf  of 


The  reporters  are  indebted 
r.  Sidelkotlom  for  this  note  of 
ipinion  of  the  Judges,  It 
)e  obvious  that  the  ques- 
put  roust  have  stated  cases 
tog  jn  some  respects  from 


the  precise  circumstances  of  the 
present  case,  but  it  is  conceived 
that  the  applicability  of  the 
Judges'  opinion  to  those  precise 
circumstances  is  sufficiently  evi- 
dent. 

the 
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terms  of  the  description  unite.  He  is  clearly  a  lineal  de- 
scendant, a  male  lineal  descendant,  and  the  eldest  male 
lineal  descendant,  of  George  Woodford  Thelhtsson.  The 
plain  meaning  of  the  words  ought  to  be  abided  bfi 
unless  upon  the  whole  will  there  is  something  amoimtiog 
almost  to  demonstration,  that  the  plain  meaning  of  the 
words  is  not  the  meaning  of  the  testator. 

"  Secondly.  Because  it  best  answers  the  testator's 
manifest  views  and  objects,  affords  the  greatest  pro- 
bability, that  the  peculiar  scheme  of  his  will  will  be 
carried  into  effect  to  the  greatest  possible  extent^  and 
best  accords  with  that  scheme  and  the  circumstaDoes  of 
his  family,  that  males  deriving  their  descent  from  his 
sons  through  females  as  well  as  through  males  should 
be  entitled  to  succeed  to  the  accumulated  property. 

'^  Thirdly.  Because,  according  to  the  directions  of  the 
testator's  will,  with  respect  to  the  period  of  accumulatiooi 
if  the  entire  male  lines  of  all  the  testator's  sons  should 
fail,  and  the  survivors  of  the  persons  for  whose  lives  the 
accumulation  is  directed  to  continue  should  happen  to 
be  females,  the  accumulation  which  would  necessarily 
be  continued  during  the  lives  of  such  surviving  females 
would  be  wholly  without  object,  unless  the  issue  male  of 
those  females,  or  of  other  females  derived  from  his  sods, 
were  to  succeed  to  the  accumulated  property. 

*' Fourthly.  Because  the  name  clause  in  the  will 
appears  to  have  been  principally,  if  not  wholly,  in- 
troduced to  meet  the  case  of  a  male  derived  from  one 
of  the  testator's  sons  through  females  succeeding  to 
the  property. 

"  Fifthly.  Because,  according  to  the  construction  con- 
tended for  by  the  Appellant,  the  whole  scheme  of  the 

wai, 
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Mrill,  however  singular,  is  consistent  and  intelligible,        1821. 
i¥liile  numerous  difficulties  and  inconsistencies  attend     ^^T^^"^ 
any  other  construction.  v. 

WOODJOAD. 

*^  Sixthly.  Because,  from  the  presentation  clause  m  the 
will,  it  appears  that  the  male  descendants  of  the  testator's 
sons  who  are  to  be  entitled  to  nominate  to  livings  are 
to  be  eldest  according  to  seniority  of  age. 

^^  Seventhly.  Because  the  testator's  will  being,  with 
respect  to  the  disposition  of  his  real  and  residuary  per- 
sonal estate,  constitutive  of  a  series  of  executory  trusts, 
and  being,  in  fact,  merely  instructions  for  a  settlement, 
ought  to  receive  a  construction  analogous  to  that  which 
analogous  expressions  in  an  instrument  creating  execu- 
tory trusts  or  instructions  for  a  settlement  would  gene- 
rally receive. 


ti 


Eighthly.  Because  the  novelty  or  strangeness  of  the 
disposition  is  no  ground  for  departing  from  the  literal 
construction  of  the  will,  in  order  to  produce  a  succession 
more  consistent  with  the  usual  limitations  of  real  pro- 
per^. 

<^  Lancelot  Shadwell. 

«  JS.  V.  Sidebottom'' 


The  following  opinion  {a)  was  delivered  in  the  House 
of  Lords  by  Lord  Chief  Baron  Alexander^  on  behalf  of 

(a)  The  reporters  are  indebted  the  precise  circumstances  of  the 

to  Mr.  Sidebotiom  for  this  note  of  present  case,  but  it  is  conceived 

the  opinion  of  the  Judges.    It  that  the    applicability  of  the 

will  be  obvious  that  the  ques-  Judges'  opinion  to  those  precise 

tions  put  must  have  stated  cases  circumstances  is  sufficiently  evi- 

differing  in  some  respects  from  dent. 

the 
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the  Judges,  in  answer  to  certain  questions  which  bad 
been  proposed  to  them  by  the  House. 

(1.)  We  are  of  opinion  that  in  the  case  put  in  the 
first  question,  the  grandson  of  the  testator's  second 
son,  being  a  male  descendant  through  a  male^  would  be 
entitled  to  nominate  or  present  to  the  vacant  liviug. 

We  are  of  this  opinion,  because  we  think  the  words 
*^  eldest  male  lineal  descendant"  of  his  three  sons  re- 
spectively, according  to  the  true  construction  of  the 
testator's  will,  designate  male  persons  descended  from 
such  sons  in  the  male  line  only.  The  other  oonstmo- 
tion  contended  for  is,  that  the  testator  meant  to  confer 
the  power  of  nomination  on  the  eldest  male  who  wua 
descendant  of  his  sons  respectively,  without  regard  to 
his  being  descended  through  males.  If  he  had  intended 
this,  he  would  have  pointed  out  in  terms  the  eldest  male 
descendant  That  is  the  obvious  and  natural  mode  of. 
expressing  such  intention.  The  word  *'  lineal "  would  not 
have  been  introduced.  On  that  construction  it  is  totaOjr 
useless.  It  was  introduced,  as  it  appears  to  us,  in  order 
to  intimate  the  testator's  desire  that  the  person  to  nomi- 
nate should  be  a  male  descendant  of  a  son  in  the  male 
line.  No  sense  or  operation  can,  in  phrase,  be  given  to 
the  word  "  lineal,"  but  by  connecting  it  with  "  male," 
and  giving  it  the  sense  just  stated. 

This  construction  is  strongly  supported  by  the  use 
which  the  testator  has  made  of  the  same  words  in 
another  part  of  his  will,  where  it  appears  to  us  bis 
meaning  cannot  be  mistaken.  It  is  that  clause  in  which 
he  supposes  the  failure  of  the  limitations  to  hb  famOyi 
and  in  that  event  directs  his  trustees  to  sell  the  estates, 
and  pay  the  produce  to  the  use  of  the  Sinking  Fund. 

By 
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By  the  will,  when  the  period  of  accumulation  shall  cease, 
the  estate  being  divided  into  thirds,  one  third  is  to  be 
conveyed  to  some  male,  being  a  descendant  of  each  of 
his  sons ;  and  whatever  controversy  may  have  arisen  as 
to  who  shall  take  as  purchaser,  it  cannot  be  controverted 
that  the  estate  limited  to  every  one  of  them,  without  ex- 
ception, is  an  estate  in  tail  male.  There  is,  in  the  nature 
of  the  estates  limited,  nothing  ambiguous  or  uncertain. 
They  are^  unequivocally,  estates  in  tail  male.  When  the 
testator  contemplates  the  failure  of  these  estates  in  tail 
male  so  limited,  and  engrafts  upon  that  contingency  the 
ultimate  gift  to  the  public,  his  mode  of  expressing  the 
finlnre  of  these  estates  in  tail  male  is  to  use  the  very 
language  now  in  question.  He  says,  **  upon  failure  of 
male  lineal  descendants  of  my  said  three  sons,  I  direct 
my  estates  to  be  sold,"  &c.  The  use  of  this  phrase 
upon  this  occasion  proves  that  the  frame  of  the  will  by 
the  words  **  male  lineal  descendants "  meant  descend- 
ants in  the  male  line ;  for  they  describe  the  failure  of 
an  estate  in  tail  male,  which  is  a  failure  of  descendants 
in  the  male  line.  These  are  convertible  expressions 
and  propositions. 


1821. 


Oddie 

WOODFO&D. 


We  have  here,  therefore,  an  exposition,  by  the  testator 
himself,  of  the  sense  in  which  he  uses  these  words,  and 
satis&ctory  evidence  that  he  annexed  an  important 
meaning  to  the  word  *^  lineal,"  and  that  '^  male  lineal " 
was  intended  to  signify  the  male  line. 


The  clause  respecting  the  surname  does  not  appear 
materially  to  assist  either  of  the.  constructions  contended 
for.  The  argument  from  the  omission  of  the  word 
^^  take,"  affords  but  a  feeble  inference  that  the  testator 
conceived  that  such  only  as  previously  bore  the  surname 
of  Thelliisson  would  take  his  estates,  because  the  word 
"use"   does,   in   effect,   every  thing  which  the  word 

"take" 
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Oddiz 

9. 

Woootobh. 


^^  take  '*  could  have  done,  and  something  more*  Those 
who  had  it  not  could  not  use  it  without  taking  it 

On  the  other  hand,  the  provision  does  not  point  dis- 
tinctly at  the  succession  devolving  upon  persons  pro- 
perly bearing  a  different  family  name.  The  directioD  ii 
that  they  should  use  the  surname  otTheUussan  only.  This 
direction  seems  to  have  originated  in  an  apprehensioD, 
that,  although  naturally  bearing  the  surname,  they  might 
be  induced  by  circumstances  to  unite  it  with  another. 
This  union  he  was  desirous  of  prohibiting.  This  appre- 
hension sufficiently  accounts  for  the  provision  as  it 
stands  in  the  will,  and  prevents  the  inference  sought  to 
be  drawn  from  it  on  the  part  of  the  original  AppeDaot, 
viz.  that  the  testator  had  in  view  descendants  in  the 
female  line. 


(2.)  In  conformity  to  the  opinion  upon  the  first  ques- 
tion, we  are  further  of  opinion  that  the  infant  grandson  of 
the  elder  brother  would  have  a  right  to  nominate  or  pre- 
sent, in  the  case  supposed  in  the  second  question,  to  the 
vacant  living,  and  not  the  adult  grandson  of  the  second 
brother.  Upon  this  hypothesis,  we  think  the  nomioatioQ 
will  necessarily  belong  to  the  infant  grandson  of  the  eider 
line,  as  the  person  unequivocally  pointed  out,  unless  the 
provision  made  by  the  testator  for  carr3ring  the  nomination 
into  the  second  family,  in  case  the  descendant  of  the  first 
son  should  be  incapable  by  law  of  making  the  nomina- 
tion, should,  in  the  circumstances  stated,  have  that  e^ 
The  words  are,  the  nomination  to  be  made  by  the  eldest 
male  lineal  descendant  of  his  said  three  sons  respecdfdy) 
in  the  order  and  rotation  aforesaid,  if  he  be  capable  by 
law  of  making  such  nomination,  when  the  church  be- 
comes vacant,  or  within  due  time  afterwards ;  otherwise 
the  eldest  male  lineal  descendant  of  the  next  brother 

b  to  present  to  such  living. 

The 


Woodford. 
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The  infant  grandson  of  the  eldest  son  is  the  person        1821. 
clearly  pointed  out  to  make  the  first  nomination,  and  we     ^^^'^^ 
think,  notwithstanding  his  infancy,  he  is  by  law  capable  v. 

of  making  such  nomination.  He,  therefore,  fulfils  pre- 
cisely all  the  conditions  annexed  by  the  testator  to  the 
gift  of  this  authority,  and  sustains  precisely  the  descrip- 
tion and  character  of  the  person  to  whom  it  is  given. 

It  has  been  argued  that  the  testator,  in  his  provision 
respecting  legal  incapacity,  pointed  at  infancy,  and  that 
his  provision  is  to  be  understood  as  if  he  had  directed 
that  the  descendant  of  the  second  brother  should  pre- 
sent, if  the  descendant  of  the  eldest  brother  was  an  infant. 
Nothing  in  the  provision  nor  in  the  will  entitles  us  to 
do  such  violence  to  the  testator's  language ;  the  expres- 
sion may  have  been  used  either  from  a  doubt  respecting 
the  state  of  the  law,  as  to  the  presentation  by  an 
infant,  or  to  guard  against  the  effect  of  other  incapacities, 
such  as  lunacy  or  outlawry,  or  others  that  might  be 
stated.  Either  hypothesis  is  sufficient  to  satisfy  the 
provision,  and  to  leave  the  words  creating  and  bestowing 
the  authority  to  their  natural  operation. 


**  Ordered  and  adjudged,  that  the  cross-appeal  be,  aiid  1895. 
the  same  is,  hereby  dismissed  this  House,  but  with 
liberty  for  the  Court  of  Chancery  to  make  any  such  order 
respecting  costs  as  to  that  Court  shall  seem  just.  And 
in  the  original  appeal  it  is  declared,  that  the  Plaintiff 
in  the  Court  below  was  not  entitled  to  any  relief  by  his 
bill.  And  it  is  further  ordered,  that  the  cause*  be  re- 
mitted back  to  the  Court  of  Chancery,  to  proceed  as 
the  justice  of  the  case,  consistently  with  this  declaration, 
may  require,  both  as  to  relief  and  costs." 

Lords'  Journals,  VoLlvii.  p.  1102. 
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1858. 
March  10. 

Upon  a  mo- 
tion for  dis- 
covery and  in- 
specuon  of 
documents, 
grounded  on 
a  defendant's 
answer,  the 
Court  is  not 
at  liberty  to 
disregard  the 
statements  in 
the  answer,  as 
to  parts  of 
the  documents 
which  are  not 
disclosec^ 
however  sus- 
picious those 
statements 
may  be ;  but 
if  they  are 
inconsistent 
with  each 
other,  the 
Court  will 
adopt  the 
statement 
which  is  most 
favourable  to 
the  plaintiff; 
aud  if  such 
parts  of  the 
documents  as 
are  disclosed 
contradict  the 
answer  as  to 
the  other 
parts,' the 
Court  will 
order  an  in- 
spection of 
such  other 
parts. 


BOWES  V.  FERNIE. 

npHE  bill  was  filed  for  an  account  of  certain  pe- 
cuniary  dealings   and   transactions,  in  which  the 
Defendants  had  been  concerned  with  the  late  L)rd 
Glamis.   The  Defendant  Femie  was  an  accountant,  who 
had  acted  for  a  number  of  years   in  the  capacity  of 
receiver  of  Lord  Giantisms  estates,  and  generally  in  the 
management  of  his  affairs.     By  his  answer  he  admitted 
that  he  had  in  his  possession  certain  deeds,  docuoients, 
books,  and  accounts,  which  related  exclusively  to  the* 
matters  in  question  in  the  cause,  and  which  he  particu- 
larized in  a  schedule ;   and  that  he   had  also^  in  his 
possession,  divers  other  boolcs  and  ledgers  (specified  in 
the  same  schedule)   which  contained  some  entries  re- 
lating to  those  matters,  but  which  likewise  contained 
many  entries  relating  to  other  and  distinct  roatters,  and 
to  which  he  had  daily  occasion  to  refer  in  the  course 
of  his  ordinary  business ;  and  he  submitted  that  no  in- 
spection of  such  books  and  ledgers  ought  to  be  given. 

With  respect  to  the  deeds,  documents,  books,  and 
papers,  to  the  inspection  of  which  no  objection  ^ms 
suggested  by  the  answer,  the  Vice- Chancellor,  on  the 
8th  of  June  ISSTy  made  the  common  order  for  their 
production ;  and  he  further  ordered  that  the  Plaintiff's 
Clerk-in-Court,  or  solicitor,  should  be  allowed  to  inspect 
and  take  extracts  from  the  other  books  and  ledgers  at 
the  Defendant's  ofiice,  upon  giving  a  day's  notice  of  his 
intention ;  with  liberty  to  the  Defendant  to  seal  up, 
upon  oath,  all  such  parts  of  them  as  did  not  relate  to 
any  of  the  matters  in  question  in  the  cause. 

Accordingly) 
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Accordingly,  the  PlaintifPs  solicitor,  in  the  months  of  1888. 
August  and  September  IBS?)  inspected  the  lastrmentioned 
books  and  ledgers  in  the  Defendant's  office ;  the  De- 
fendant having  previously  fastened  up  certain  parts  of 
them,  and  made  an  affidavit  that  he  had  fastened  up 
such  parts  only  as  did  not  relate  to  any  matters  in 
question  in  the  cause. 

The  Plaintiff  afterwards  moved  that  a  more  extensive 
inspection  of  those  books  and  ledgers  might  be  granted. 

The  affidavit  of  the  Plaintiff's  solicitor,  filed  in  sup- 
port of  the  motion,  stated,  amongst  other  things,  that  the 
ledgers  which  were  produced  to  the  deponent,  under 
the  order  of  the  8th  otjune  18879  had  certain  parts  of 
tliem  sewed  up  or  fastened  up,  and  that  each  of  them  con- 
tained an  index  to  the  contents,  which  index  was  one  of 
the  parts  so  fastened  up,  so  that  the  deponent  was  un- 
able to  see  by  the  index  what  accounts  relating  to  the 
affiiirs  of  Lord  Glamis  were  entered  in  such  ledger; 
although  the  deponent  believed  that  such  indexes,  if 
open  to  inspection,  would  be  found  to  contain  references 
to  those  accounts.     The  affidavit  further  stated,  that  all 
the  items  in  the  cash  book  marked  £.,  as  well  receipts 
as  disbursements,  appeared,  as  in  the  customary  method 
of  book-keeping,  to  have  been  posted  into  certain  pages 
in  the  Defendant's  ledgers,  the  numbers  of  those  pages 
being  entered  opposite  to  the  items  in  the  cash  book; 
and  that  on  reference  to  the  corresponding  pages  in 
the  ledgers  it  appeared  that  many  of  such  items  were 
so  posted  accordingly;  but  that  others  of  them  appeared 
to  be  posted  into  pages  of  the  ledgers  which  were  fast- 
ened up  and  not  open  to  inspection ;  and  that  several  of 
such  last-mentioned  items  (which  the  affidavit  specified) 
were  entries  relating  to  the  accounts  of  Lord  Glami$. 

The 
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1888.  The  Defendant  Femie^  by  an  affidavit  in  reply,  stated 

that  the  indexes  of  the  ledgers  contained  nothing 
relating  to  any  of  the  matters  in  question  in  the  cause^ 
except  the  numbers  of  the  pages  in  the  ledgers,  and  diat 
those  pages  themselvel^  were  left  open.  He  further  de- 
posed, that  the  entries  in  the  cash  book  marked  R  were 
not  entered  or  posted  in  any  ledgers  or  books  in  Us 
possession,  except  in  a  ledger  marked  K.,  which  had 
been  left  entirely  open  to  the  inspection  of  the  Plaiotif  s 
solicitor,  and  which  was  kept  by  the  deponent  expresslj 
for  the  accounts  between  himself  and  Lord  Glamis;  and 
that  the  deponent  kept  such  part  of  the  accounts  as 
related  to  Lord  Glami^s  estate  at  Bedbum^  and  to 
various  other  receipts  and  payments  made  on  his 
account,  m  another  book,  which  was  taken  awtf  bj 
Lord  Glamis  in  1838,  and  retained.  He  further  deposed 
that  such  entries  in  the  cash  book  E.  as  were  not  to  be 
found  posted  in  ledger  K.,  referred  to  the  book  so 
retained. 

In  a  second  affidavit  the  Defendant  specified  the 
particular  pages  which  he  had  sewed  up  in  his  several 
account  books  and  ledgers.  In  the  ledger  marked  H.» 
he  stated  that  he  had,  among  other  pages,  sewed  up  from 
page  1  to  page  45,  and  in  the  ledger  marked  I.  from 
page  1  to  page  68,  both  inclusive,  and  that  in  none  of 
the  pages  of  the  said  several  books  so  sewed  up  vas 
contained  any  entry  relating  to  the  matters  in  questitw 
in  the  cause.  In  accordance  with  this  affidavit,  the  io- 
dexes,  and  also  several  pages,  which  had  on  former  in- 
spections been  fastened  up  in  the  body  of  the  ledgers, 
were  now  left  open. 

By  a  subsequent  affidavit  of  the  Plaintiff's  solicitor 
it  appeared*^  that  upon  an  inspection  had  by  him  in 

August 
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Aagud  1837,  pages  35,  36,  and  37  of  ledger  H.  and  1838. 
page  48  of  ledger  I.  (which  were  now  fastened  up), 
were  open  on  that  occasion,  and  that  they  then  contained 
entries  relative  to  the  matters  in  question  in  the  cause. 
The  Defendant,  by  an  affidavit  in  answer,  admitted  the 
fiu^t,  but  stated  that  the  pages  specified  had  been  after- 
wards accidentally  closed,  in  consequence  of  the  leaves 
having  been  inadvertently  fastened  up  to  a  wrong  page, 
and  that  immediately  on  discovering  the  mistake  he  had 
proceeded  to  rectify  it. 

Upon  these  affidavits,  the  Vice-Chancellor  made  an 
order,  referring  it  to  the  Master  to  open  and  inspect 
the  several  books  and  ledgers  last  mentioned,  and  re- 
port what  parts  of  them  (if  any)  ought  not  to  be  in- 
spected by  the  Plaintiff,  and  to  seal  up  such  parts  only ; 
and  farther,  that  the  Defendant  should  produce  and 
leave  the  same  books  and  ledgers  in  the  Master's  office 
as  the  Master  should  direct :  but  the  Plaintiff  and  her 
solicitor  were  not  to  inspect  them  without  the  Master's 
permission. 

The  Defendant  Femie  now  moved  that  this  order 
might  be  discharged. 

Mr.  Stntpkimouj  for  the  motion. 

The  Vice-Chancellor  proceeded  upon  the  ground, 
that  the  four  pages  which  are  now  sealed  up  were  open 
in  Augiist  1837,  and  are  sworn  by  the  Plaintiff's  soli- 
citor, and  not  denied  by  the  Defendant,  to  have  then 
contained  entries  relating  to  matters  in  question  in  the 
cause,  a  circumstance  which  raised  such  a  degree  of 
suspicion  as,  in  his  Honor's  opinion,  warranted  the 
reference  to  the  Master.      Suspicion,  however,  is  no 

Vol.  hi.  U  u  sufficient 
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18S8.  sufficient  ground,  in  a  case  of  this  description,  for  in-^ 

^^'^■^^  ducinir  the  Court  to  subiect  the  whole  of  fi  tradesman'^ 

I  OWJLH  ^                                     ... 

V.  books  and  ledgers  to  the  inquisitorial  scrutiny  of  a  Master. 


Ferkik. 


How  is  the  Master  to  carry  the  order  into  effect?  l» 
he  to  undertake  the  labour  of  wading  through  all  the 
entries  and  accounts  contained  in  these  voluminous 
books  and  ledgers  ?  The  affidavit  of  the  party  is  in  this 
stage  quite  conclusive ;  Napier  v.  Staples  (a),  PurceU 
V.  Macnamara  (6),  CampbeU  v.  French  {c).  The  Defend- 
ant's affidavits  are  merely  supplementary  to  his  answer, 
so  that  this  is  in  fact  a  proceeding  upon  the  answer;  as 
to  which  Lord  Eldon  has  held,  and  it  is  perfectly  set- 
tled, that  the  statements  in  the  answer,  though  open  to 
the  strongest  suspicion  of  incorrectness,  or  even  peijury, 
must,  nevertheless,  for  the  purposes  of  a  motion  founded 
t\pon  it,  be  assumed  to  be  true;  Clapham  v.  White (d). 

Sir  W.  Home  and  Mr.  Lotoaty  contrd. 

The  Vice-Chancellor's  order  was  grounded  upon 
this,  that  a  Defendant  shall  not  be  permitted  to  con- 
tradict himself.  If  he  does,  the  Court  refers  it  to  the 
Master  to  inquire  into  and  state  how  the  fact  stands.  If, 
.therefore,  he  falsifies  his  own  answer  or  his  own  affi- 
davit, an  inspection  will  be  directed  to  be  had,  qualified 
in  the  manner  which  has  been  directed  here.  The 
principle  of  the  cases  referred  to  is,  that  you  shall  not 
be  permitted  to  contradict,  by  extrinsic  evidence,  the 
statement  of  the  party  himself:  but  that  principle  does 
not  apply  where,  to  use  the  gentlest  expression,  the  De- 
fendant has  convicted  himself  of  gross  incorrectness  and 
inconsistency. 


The 


(a)  2  Moli,  270.  (c)  1  Atul.  58. 

{b)  Stated  in  Wigram  on  Dis-  (rf)  8  ^es.SS 

covery,  p.  209. 
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The  Lord  Chancellor. 

If  the  practice  of  the  Court,  or  any  precedent,  had 
been  found  to  authorise  such  an  order  as  the  present,  I 
should  feel  no  disinclination  to  support  it,  for  certainly 
the  circumstances  are  most  suspicious,  and  the  De* 
fendant's  statements  any  thing  but  satisfactory.  On  the 
face  of  them,  it  was  clear  that  the  indexes  must  have 
related  to  the  matters  in  question  in  the  cause,  and  that 
fact  is  not  now  denied ;  and  I  should,  therefore,  have 
no  hesitation  in  giving  as  much  discovery  as,  consistently 
with  the  practice,  I  could  give. 

So  far  as  the  Defendant's  affidavits  contain  statements 
at  variance  with  each  other,  or  so  far  as  the  document 
itself  shews  a  discrepancy  in  his  statements,  it  would  be 
quite  consistent  with  the  rules  of  the  Court  to  get  at 
the  truth  by  compelling  the  party  to  give  discovery:  and 
if  there  be  now  any  matters  which  are  open  to  that  ob- 
servation, either  from  contradiction  in  the  affidavits,  or 
from  the  character  of  the  entries  themselves,  I  am  ready 
to  make  the  order  for  inspection  to  that  extent;  but  it 
is  quite  new  to  me,  and  no  authority  has  been  produced 
for  holding,  that  an  order  of  this  sort  may  be  directed 
upon  an  answer.  It  is  not  because  you  suspect  that  a 
defendant  has  stated  facts  incorrectly  or  untruly  in  his 
answer,  that  you  are  at  liberty  to  disregard  those  state- 
ments. If,  with  respect  to  a  particular  matter,  a  de- 
fendant has  made  inconsistent  and  contradictory  state- 
ments, the  plaintiff  may  adopt  and  act  upon  that  which 
is  most  in  his  own  favour.  But  his  answer  may  be 
open  to  every  possible  suspicion,  and  yet,  according  to 
the  practice,  the  Court  cannot  reject  it. 


I  do  not  think  that  the  ordet  can  be  maintained  in  its 
present  shape;  but  as  it  was  open  to  the  Vice-Chan- 
cellor,  upon  the  motion  before  him,  to  order  the  pro> 

U  u  2  duction 
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duction  and  inspection  of  any  books  or  accounts,  s$  ta 
which  the  Defendant  had  made  contradictory  statements, 
or  as  to  which  the  documents  themselves  shewed  a 
discrepancy,  let  any  such  be  pointed  out  to  me  now, 
and  I  will  order  them  to  be  inspected.  It  seems  to  me, 
however,  now  that  access  has  been  given  to  the  indexes 
and  to  the  four  pages  formerly  open  in  ledgers  H.  and 
I.,  the  Plaintiff  has  got  all  she  can  require. 


Marches. 
Nov.  15. 


GRAHAM  V.  COAPE. 


THE  bill  alleged  that  the  FlnintifT,  upon  the  death 


A  bill  filed 

ten^  compel  ^"    °^  '^^^  yfife^  became  entitled,  under  his   marriage 

the  transfer  to  settlement,  to  an  absolute  interest  in  certain  funds  stand- 

of  a  fund  to  i^g  ^^  ^^^  names  of  the  Defendants,  the  trustees  of  the 

which  he  settlement ;  and  it  prayed  a  transfer  of  the  funds,  and 

stated  that  he  .  , 

was  solely  en-  ^n  account  of  the  dividends,  against  the  trustees,  and 

titled,  joined,    ^1,^^    ^hg   Defendants,    He?ny   Coe   Coape   and    Sidney 
certain  per-    '  Jb;i^  his  wife,  and  two  other  Defendants  similarly  cir« 

sons  who  had,  cumstanced,  miirht  pay  the  costs  of  the  suit 
as  the  Plain-  '       t^      f  J 

tiff  alleged, 

rendered  the         The  case  made  against  Mr.  and  Mrs.  Coe  Coape  was, 

S'cS""^  that  in  the  event  of  the  death  of  the  Plaintiff's  ^-ife 

upon  the  unmarried,  Mrs.  Coe  Coape^  as  one  of  her  next  of  kin,  or 

tnistees  to 

transfer  the  in 

fund  to  thcni« 

and  the  bill  therefore  prayed  that  they  might  pay  the  costs  of  the  suit. 

The  Defendants  in  question  put  in  what  they  called  an  answer  and  disclaimer,  in 
which  they  merely  stated,  thut  they  did  not  now  claim,  and  never  had  claimed,  any 
interest  in  the  fund  in  question. 

Upon  exceptions  taken  to  this  answer  and  disclaimer,  which  covered  the  whole 
of  the  interrogating  part  of  the  hill,  the  Vice-Chancellor  held  the  exceptions  good, 
except  as  to  one  interrogatory,  which  he  thought  was  immaterial. 

Held,  upon  appeal,  that  his  Honoris  order  was  riglit. 

Semb/c,  that  the  Plaintiff  was  entitled  to  an  answer  to  all  the  interrogatories  in 
the  bill 
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in  some  other  character,  would  have  been  entitled  to 
a  moiety  or  some  other  proportion  of  those  funds ;  and 
that    they,    therefore,    disputed    the    validity    of  the 
Plaintiff's    marriage,  on   the   ground   of  the    incom- 
petency and  imbecility  of  mind  of  the  lady  :  that  they 
alleged  they  were  entitled  in  such  right  as  aforesaid,  to 
such   proportion  of  the  funds  in  question ;    and  had 
required   the   trustees   to  transfer  the  funds  to  them; 
and    that   the   trustees   had,   in   consequence,   refused 
to    transfer    them    to    the   Plaintiff.      The    bill   then 
contained  a  great  variety  of  allegations  and  charges, 
tending  to  shew  that  Mr.  and  Mrs.  Coe  Coape  claimed 
some  interest,  and  also   that   they  had   admitted  that 
the  Plaintiff's  wife,  at  the  time  when  the  Plaintiff  mar- 
ried her,  was  not  imbecile  or  incompetent  to  contract 
a  marriage,  but  that,  in  order  to  secure  to  themselves  an 
interest  in  the  property  of  which  her  fortune  consisted, 
and  which  afterwards  became  the  subject  of  the  settle- 
ment, they  had  endeavoured  in  various  ways  to  inter- 
pose obstacles  to  the  marriage;   and   that,   since   her 
death,  they  had  set  up  the  case  of  her  incompetency,  for 
the  purpose  of  preventing  the  Plaintiff,  her  husband, 
from  obtaining  a  transfer  of  the  settled  funds. 


Graham 


V. 

Coape. 


The  Defendants  Mr.  and  Mrs.  Coe  Coape  put  in  what 
was  intituled  an  answer  and  disclaimer  to  the  bill,  in  the 
common  form,  stating  merely  that  they  never  had  or 
claimed  to  have,  and  did  not  now  claim,  any  right, 
title,  or  interest  in  the  funds  in  question,  and  that  they 
thereby  disclaimed  all  right,  title,  or  interest  therein. 


To  this  answer  and  disclaimer  the  Plaintiff  having 
taken  a  great  number  of  exceptions,  which  covered  the 
whole  of  the  interrogating  part  of  the  bill,  the  Master, 
upon  the  usual  reference,  reported  that  the  answer  and 

U  u  8  disclaimer 
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disclaimer  were  sufficient,  and  that  the  costs  of  the 
ference  ought  to  be  borne  by  the  Plaintiff. 


The  Plaintiff  excepted  to  the  report  upon  both  points. 
The  Vice-Chanc^lor  allowed  the  exceptions  upon  both 
points,  except  as  to  an  interrogatory  which  his  Honor 
considered  to  be  immaterial,  and  therefore  not  to  require 
any  answer ;  and  he  ordered  the  Defendants  to  pay  the 
costs  of  the  exceptions  and  reference. 

m 

Mr.  and  Mrs.  Coe  Coape  appealed  against  his  Honor's 
order. 


Mr.  Wigram  and  Mr.  Richards^  for  the  Appellants. 

The  question  is,  whether  the  Vice- Chancellor  was 
right  in  requiring  these  Defendants  to  answer  the  bill 
generally.  The  utmost  to  which  the  Plaintiff  can  be 
entitled,  beyond  what  the  disclaimer  has  given  him,  is 
an  answer  to  all  such  interrogatories  as  apply  to  any 
facts  charged  against  the  Appellants,  as  evidencing  or 
constituting  an  improper  interference  with  the  trustees 
in  the  execution  of  their  trust.  The  circumstance  of 
their  having  once  given  a  notice  to  the  trustees  not  to 
part  with  the  fund,  can  be  no  ground,  after  they 
have  withdrawn  that  notice,  for  charging  them  with 
the  costs  of  the  suit.  Though  a  party  cannot  dis- 
claim a  liability,  he  may  always  disclaim  an  interest; 
Lord  Redesdale  {a)j  Agar  v.  The  Regents  Canal  Cam* 
pany  (i),  Btdkeley  v.  Dunbar  (c).  The  case  of  Deacon 
V.  Deacon  {d)^  which  was  relied  upon  in  the  Court  be- 
low, is  anomalous:  even  there,  however,  the  Defend- 
ant set  up  the  claim  and  then  withdrew  it;  whereas  the 

case 

(a)  Treat,  on  PL  188.  285.  4th  (c)  1  Ami.  37, 

ed.  (rf)  7<KiM.378. 

(A)  Coop.  21^, 
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case  of  these  Defendants,  as  stated  in  their  answer  and  1838. 
disclaimer  is,  that  they  never  made  a  claim.  If  the 
Appellants  never  claimed,  and  do  not  now  claim  any 
interest  in  the  subject-matter  of  the  suit,  they  might,  if 
not  made  Defendants,  and  therefore  interested  as  to  costs, 
be  examined  as  witnesses  in  the  cause,  to  prove  tlie  case  of 
the  other  Defendants;  and  the  Plaintiff  ought  not  to  be 
permitted,  by  keeping  them  on  the  record  as  Defendants, 
under  a  pretence  that  they  have  made  themselves  liable 
to  costs,  to  get  rid  of  evidence  which  he  apprehends 
will  be  unfavourable  to  himself. 

The  Lord  Chancellor. 

I  am  clearly  of  opinion  that  the  Appellants  were 
bound  to  answer  every  interrogatory  which  touched  the 
case  of  alleged  interference  for  the  purpose  of  prevent- 
ing the  trustees  from  performing  their  duties.  If  the 
Plaintiff  wishes  to  carry  his  right  higher,  I  must  hear 
the  argument  of  his  counsel. 

Mr.  Jacob  and  Mr.  James  Parker ^  for  the  Plaintiff. 

To  be  good,  as  a  mere  disclaimer,  what  is  here  termed 
an  answer  and  disclaimer  ought  to  have  been  supported 
by  an  answer  meeting  and  traversing  every  allegation  of 
fact  which  goes  to  shew  that  a  claim  was  actually  set 
up ;  — just  as  in  the  case  of  a  plea,  which  will  be  over- 
ruled, unless  supported  by  an  answer  negativing  all  such 
charges  as,  if  left  untouched,  would  destroy  the  plea. 
But,  after  the  opinion  which  the  Court  has  just  ex- 
pressed, the  only  question  is,  whether  the  Plaintiff  is 
not  also  entitled,  as  his  Honor  thought  he  was  entitled, 
to  a  full  answer  to  every  interrogatory  which  goes  to 
the  merits  of  the  case  made  by  his  bill.  Now,  if  these 
Appellants  have  so  conducted  themselves  in  the  trans- 

U  u  4  actions 
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selves  liable  to  the  costs,  they  are  necessarily  and  pro- 
perly made  Defendants ;  and  the  fact  that  they  might 
otherwise  have  been  made  witnesses  is  perfectly  imma- 
terial ;  Cookson  v.  JEUison  {a).  An  answer  upon  the 
merits  may  furnish  the  Plaintiff  with  important  inform- 
ation to  assist  him  in  making  out  his  case  against  the 
other  Defendants,  who  have  not  disclaimed  ;  and  should 
he  fail  in  making  out  his  title  to  a  decree,  it  may  still  be 
very  material  upon  the  decision  of  the  question  of  costs ; 
for,  even  if  the  bill  should  be  dbmissed,  it  will  by  no 
means  be  a  necessary  consequence  that  the  costs  of  the 
Appellants  should  be  thrown  upon  the  Plaintiff;  GlasS' 
ington  V.  Thwaites.  [b)  Besides,  this  is  an  answer  and  dis- 
claimer put  in  bya  husband  and  wife  jointly;  and  it  is  very 
doubtful  how  far  such  a  proceeding  can  bind  a  married 
woman,  especially  as  regards  any  reversionary  interest 
to  which  she  may  become  entitled  in  the  event  of  her 
surviving  her  husband ;  Whiting  v.  Rush,  (c) 

Mr.  Wigramj  in  reply. 

The  Lord  Chancellor. 

The  more  regular  course,  I  think,  would  have  been  to 
move  that  the  answer  and  disclaimer  should  be  taken 
off  the  file;  for  it  purports  to  be  an  answer  and  dis- 
claimer to  the  whole  bill,  although,  in  fact,  it  is  confined 
to  a  part  of  it  only.  The  case  now  comes  before  me, 
however,  upon  exceptions,  treating  the  whole  as  an 
answer,  and  I  must  endeavour  to  dispose  of  it  as  it 
stands. 


ITie 


(a)  2  Bro.  C\  C.  252.  (c)  2  V.  ^  Coll,  546. 

{b)  2liuit,458. 
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The  Lord  Chancellor  [after  shortly  stating  the     ^  ^88. 
circumstances  of  the  case]. 


It  is  to  be  observed  that  the  Appellants  are  not  made 
defendants  in  respect  of  their  having  an  interest,  in  jvbo.  15. 
which  case  a  simple  disclaimer  would  enable  the  Plaintiff 
to  prosecute  his  suit,  and  give  to  him  all  the  benefit  he 
seeks.  On  the  contrary,  it  alleges  that  they  have  no  in- 
terest, but  that,  pretending  to  have  some,  they  have  pre- 
vented the  Plaintiff  from  obtaining  the  property  from 
the  trustees;  and,  upon  that  ground,  it  prays  that  the  Ap- 
pellants, and  the  other  Defendants  who  stand  in  the  same 
situation,  may  pay  the  costs  of  the  suit.  The  Appellants 
were  quite  aware  that  a  simple  disclaimer  would  not 
meet  the  case  made  against  them ;  and  they  have  there- 
fore put  in  an  answer  and  disclaimer,  not  only  dis- 
claiming all  interest,  but  denying  that  they  ever  had  or 
pretended  to  have  any  right,  title,  or  interest  in  the 
property  in  question.  But  although  they  have  found  it 
necessary  so  to  meet  the  case  made  by  the  bill,  they 
have  not  answered  any  of  the  allegations  by  means  of 
which  the  Plaintiff  proposes  to  prove  the  affirmative  of 
his  proposition,  and  so  to  support  his  title  to  compel 
them  to  pay  the  costs  of  the  suit. 

Upon  what  ground  can  a  defendant  be  entitled  so 
to  defeat  the  case  alleged  against  him,  by  refusing  to 
answer  the  allegations  in  the  bill,  and  putting  in  a 
general  denial  of  the  equity  asserted  by  the  bill? 
Glassington  v.  Tliwaites  {a)  and  other  cases  were  cited 
upon  the  point :  but  De  Beawcoir  v.  Rhodes^  not  reported 
in  that  stage  of  it,  more  precisely  meets  this  case.  There 
the  plaintiff  filed  his  bill  to  set  aside  a  building  lease, 
and  made  the  attorneys,  who  had  been  employed  in  the 

transaction 

(a)  2  Ruu,  458. 
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transaction  by  the  person  under  whom  he  claimed,  de- 
fendants to  the  bill,  charging  that  they  had  been  parties 
to  the  alleged  fraud,  and  had  secured  to  themselves  a 
benefit  by  getting  from  the  tenant  a  contract  to  employ 
them  in  preparing  the  sub-leases,  and  praying  that  they 
might  pay  the  costs  of  the  suit«  Those  defendants  put 
in  a  disclaimer,  which  Sir  John  Leachj  then  Vice-Chan- 
cellor,  ordered  to  be  taken  off  the  file,  upon  the  ground 
that  the  plaintiff  prayed  relief  against  them,  and  that 
they  could  not  escape  by  simply  disclaiming.  In  that 
case,  as  in  this,  the  defendants  were  made  parties  upon 
an  alleged  claim  of  interest,  and  upon  a  demand  for 
costs  arising  from  imputed  misconduct.  With  respect 
to  the  former,  the  disclaimer  might  be  sufiicient,  but  to 
the  latter  it  is  wholly  inapplicable. 


This  authority  appears  to  me  to  be  directly  in  point; 
but  no  authority  was,  in  my  opinion,  necessary  to  sup- 
port the  order  of  the  Vice-Chancellor.  I  am  of  opinion 
that  the  appeal  must  be  dismissed  with  costs. 
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BETWEEN 

SAMUEL    TWYFORD    and    DORA    his    Wife,      J^y^t- 

Plaintifis  ; 

AND 

HENRY  TRAIL  (since  deceased),  FRANCIS  TIP- 
PING HALL  (out  of  the  jurisdiction  of  the  Court), 
and  JOHN  MAITLAND  and  DOROTHEA  his 
Wife,  GEORGE  AUGUSTUS  SIMPSON, 
HENRY  TRAIL  SIMPSON,  and  RICHARD 
HENRY  KING,  -  -  Defendants: 

AND    BETWEEN 

SAMUEL    TWYFORD    and    DORA    his    Wife, 

Plaintiffs ; 

AND 

JOHN  STUDHOLME  BROWNRIGG,  JAMES 
COSMO  MELVILL,  and  HENRY  EDWARD 
TWYFORD,  •  -  -  Defendants. 

"DY  the  decree  made  at  the  hearing  of  the  first  men-  When  it  is 
"^  tioned  cause,  on  the  20th  of  August  1834,  it  was  to^Master 
(amongstother  things)  declared  that  it  was  the  duty  of  WiU  to  review  his 
liam  Hall  and  James  Archibald  Simpson,  in  the  pleadings  at  liberty  to 

named,  receive  fur- 
ther evidence. 

A  Master  having  found  a  certain  sum  due  from  certain  parties,  those  parties  took 
two  exceptions  to  the  Master's  report,  by  the  first  of  which  they  submitted  that 
the  Master  ought  not  to  have  so  found  and  certified  as  he  had  found  and  certified ; 
and  by  the  other  of  which  they  submitted  that  he  ought  either  to  have  found 
nothing  due  from  them,  or  that  a  certain  sum,  and  no  more,  was  due  from  them ; 
and  they,  at  the  same  time,  presented  a  petition  praying  a  reference  back  to  the 
Master  to  review  his  report,  with  certain  directions  as  to  particular  items  of  ac- 
count. The  Vice-Chancellor  made  one  order  on  the  petition  and  the  exceptions, 
by  which  he  merely  allowed  the  exceptions,  and  referred  it  back  to  the  Master  to 
review  his  report : 

Held,  that,  under  this  order,  the  only  inquiry  which  the  Master  could  make  was, 
whether  any  thing,  or  a  sum  not  exceeding  the  sum  mentioned  in  the  second 
exception,  was  due. 
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1838.  learned,  to  have  withdrawn  from  the  house  of  Palmer 
and  Co.,  of  Calcutta^  the  moneys  belonging  to  the 
estate  of  the  testator  George  Augustus  Simpson,  and 
that  the  estates  of  William  Hall  and  James  Archibald 
Simpson,  respectively,  were  responsible  for  the  loss  which 
had  been  sustained  in  consequence  of  their  having 
omitted  to  do  so ;  and  it  was  referred  to  the  Master  to 
ascertain  the  amount  of  such  loss,  with  liberty  to  state 
special  circumstances ;  and  it  was  also  referred  to  the 
Master  to  take  an  account  of  the  personal  estate  of 
George  Augustus  Simpson  come  to  the  hands  of  William 
Hall  and  James  Archibald  Simpson,  and  an  account  of 
the  personal  estate  of  William  Hall  and  James  Archibald 
Simpson  .respectively,  received  by  Heniy  Trail,  their 
legal  personal  representative  in  England. 

By  the  decree  in  the  second  cause,  dated  the  22d  of 
July  1836,  it  was  directed  that  the  decree  in  the  first  cause 
should  be  prosecuted  against  the  Defendants  Br&amrigg 
'and  Melvill,  as  the  personal  representatives  of  Henry 
Trail,  and  against  the  Defendant  Henry  Edward  T'oy- 
ford,  as  the  personal  representative  of  William  Hall. 

The  Master,  by  his  separate  report,  dated  the  4th  of 
July  1837,  found  that  the  loss  sustained  in  consequence 
of  William  Hall  and  James  Archibald  Simpson  having 
omitted  to  withdraw  from  the  house  of  Palmer  and  Co. 
the  moneys  belonging  to  the  estate  of  the  testator 
George  Augustus  Simpson,  calculating  interest  on  both 
sides  of  the  account  at  4  per  cent.,  from  the  4th  day  of 
January  1830,  the  date  of  Palmer  and  Co.'s  failure,  up 
to  the  4th  day  of  July  1837,  the  date  of  the  report, 
amounted  to  the  sum  of  13,547/.  lOs.  Id. ;  and  he  re- 
ported that  he  had,  in  the  schedule  to  the  report,  set 
forth  the  particulars  of  the  account,  by  which  the  loss 
was  calculated  and  made  out. 

To 
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To  this  report  the  Defendants  Braamrigg  and  MelviU 
took  the  following  exceptions : —  1st  "  For  that  the  said 
Master,  in  and  by  his  said  report,  has  found  and  cer- 
tified that  the  loss  sustained  in  consequence  of  William 
Hall  and  James  Archibald  Simpson  in  the  said  report 
mentioned,  having  omitted  to  withdraw  from  the  house 
of  Palmer  and  Co.  in  the  said  report  mentioned,  the 
moneys  belonging  to  the  estate  of  G.  A.  Simpsorij  the 
testator  in  the  said  report  mentioned,  calculating  interest 
on  both  sides  of  the  account  at  4  per  cent.,  from  the 
4th  day  of  January  1830,  the  date  of  Messrs.  Palmer 
and  Co.'s  failure,  up  to  the  date  of  the  said  report, 
amounts  to  the  sum  of  13,547/.  105.  7^.;  whereas  the 
said  Master  ought  not  so  to  have  found  and  certified.'^ 


18S8. 


2d.  ^^  For  that  the  said  Master,  in  and  by  the  said 
report,  has  found  and  certified  that  the  loss  sustained 
in  consequence  of  the  said  WiUiam  Hall  and  James 
Archibald  Simpson  having  omitted  to  withdraw  from 
the  said  house  of  Palmer  and  Co.  the  moneys  belong- 
ing to  the  estate  of  the  said  testator  G.  A.  Simpson^ 
amounts  to  the  sum  of  13,547/.  105.  7d.  Whereas 
the  said  Master  ought  not  so  to  have  found  and  cer- 
tified :  but  he  ought  to  have  found  and  certified  either 
that  no  loss  had  been  sustained  by  the  estate  of  the 
said  testator  G.  A.  Simpson,  in  consequence  of  the  said 
William  Hall  and  James  Archibald  Simpson  having 
omitted  to  withdraw  from  the  house  of  Palmer  and  Co. 
the  moneys  belonging  to  the  estate  of  the  said  testator 
G.  A.  Simpso7if  or  that  such  loss  amounts  to  the  sum  of 
4550/.  95.  Id.  only,  and  no  more." 


The  Plaintiffs  having  presented  a  petition,  praying 
that  this  report  might  be  confirmed,  the  Defendants 
JSrownrigg    and  MelviU   presented  a  counter-petition, 

praying 
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praying  a  reference  back  to  the  Master  to  review  his 
report)  with  particular  declarations  of  the  Court  as  to 
certain  particular  items. 

On  the  SOth  of  Jpril  1838,  the  Vice-Chancellor 
made  an  order  upon  the  two  petitions  and  the  excep- 
tions, which  was  to  this  effect;  viz.,  his  Honor  held  the 
exceptions  to  be  good  and  sufficient,  and  ordered  that 
the  same  should  be  allowed ;  and  it  was  ordered  that  it 
should  be  referred  back  to  the  Master  to  review  his 
report. 

A  copy  of  this  order  having  been  \eh  with  the 
Master,  the  Plaintiffs  brought  into  the  Master's  office 
an  amended  state  of  facts  and  charge,  in  which,  as  the 
Defendants  contended,  the  Plaintiffs  made  a  different 
case  from  that  which  they  had  made  in  their  former 
state  of  facts.  This  was  objected  to  by  the  Defendants 
Br(ra)nrtgg  and  Melvill;  but,  afler  argument  by  coun- 
sel on  both  sides,  the  Master  determined  to  receive  the 
amended  state  of  facts. 


The  Defendants,  Brownrigg  and  Melvill^  now  moved, 
before  the  Lord  Chancellor,  that  the  Master,  in  pro- 
ceeding upon  the  inquiry  and  matters  upon  which  his 
report  of  the  4th  of  July  1837  was  made,  and  in 
proceeding  under  the  order  of  the  30th  of  April  1838, 
might  be  directed  to  proceed  upon  the  several  states  of 
facts  left  with  him  before  such  report  was  made,  and 
upon  which  the  same  report  was  made,  and  that  he 
might  be  directed  not  to  proceed  upon  any  amended  or 
other  state  of  facts  ;  or  that  the  Master  might  be  directed 
not  to  proceed  upon  the  state  or  amended  state  of  facts 
brought  in  before  him,  on  the  part  of  the  Plaintiffs,  sub- 
sequently to  such  report. 

The 
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The  Solicitor^General  and  Mr,  Cockerel^  in  support 
of  the  motion. 

The  Master  is  at  liberty  to  adopt  either  of  the  alter- 
natives tendered  by  the  second  exception,  but  not  to 
start  an  entirely  new  case.  The  question  which  arises 
in  this  case  is  one  of  general  principle.  It  is,  whether 
or  not,  according  to  the  ordinary  practice  of  the  Court, 
the  Master,  on  exceptions  allowed^  is  at  liberty  to 
proceed  as  if  no  exceptions  had  been  allowed.  Very 
often  the  Court,  when  it  thinks  the  Master  wrong, 
makes  no  order  upon  the  exceptions,  but  refers  it  back 
to  the  Master  to  review  his  repprt 


649 


1838. 


Mr.  Jacoby  Mr.  Wigranij  and  Mr.  Stuart^  contra. 

The  Vice-Chancellor's  order,  referring  it  back  to  the 
Master  to  review  his  report,  is  not  appealed  from,  and 
therefore  must  be  taken  to  be  right.  There  has  been  a 
difference  of  opinion  upon  the  question,  whether,  upon 
a  reference  back  to  the  Master  to  review  his  report,  the 
Master  is  entitled  to  receive  further  evidence. 

The  Lord  Chancellor. 

I  have  always  been  of  opinion  that  the  Master  is 
entitled  to  receive  further  evidence.  It  seems  to  me 
nonsense  to  refer  it  back  to  the  Master,  unless  he  is  at 
liberty  to  receive  further  evidence ;  because  the  con- 
clusion afforded  by  the  evidence  already  taken  might 
have  been  drawn  by  the  Court  without  the  assistance  of 
the  Master. 


Mr.  Jacob, 

That  is  always  the  case  upon  questions  of  title.     In 
one  case  before  Lord  Eldouj  it  was  stated  at  the  bar  that 

there 
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there  was  a  difficulty  in  the  Master's  office  about  re- 
ceiYing  further  evidence ;  and  Lord  Eldon  said,  **  Oh, 
if  they  make  any  difficulty  about  that,  come  back  to 
me."  The  Vice-Chancellor  expressly  said  that  the 
Master  should  receive  further  evidence.  The  present 
motion  is,  at  all  events,  clearly  wrong,  because  it  is 
prospective ;  the  Defendants  should  have  waited  until 
the  Master  had  made  his  further  report. 

The  Lord  Chancellor. 

I  apprehend  that,  upon  the  order  as  it  now  stands,  the 
Master  might  receive  further  evidence  upon  the  issue 
tendered  by  the  second  exception,  because  he  must 
come  to  a  conclusion  upon  that. 

Mr.  Sidebottom^  for  another  Defendant,  in  opposition 
to  the  order  appealed  from. 

The  Solicttor-Generalj  in  reply. 

The  Vice-Chancellor  certainly  thought  that  the 
Master  would  be  at  liberty  to  receive  further  evidence; 
but  if  a  direction  or  declaration  to  that  effect  had  been 
inserted  in  the  order,  it  would  have  been  appealed 
from  by  the  Defendants  who  make  the  present  motion. 


The  Lord  Chancellor. 

I  certainly  have  occasionally  heard  applications  of 
this  sort  made,  and  undoubtedly  they  may  have  the 
effect  of  saving  great  expense  to  the  parties;  but  I 
think  it  quite  clear  that  it  is  not  regular,  in  point  of 
form,  to  give  prospective  directions  to  the  Master  as  to 
the  manner  in  which  he  is  to  proceed.  It  is  not  regular 
as  between  the  parties,  and  I  think  it  is  not  quite  con- 
sistent with  what  is  due  from  the  Court  to  the  Master. 

If, 
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If,  however,  in  this  case,  the  parties  are  so  agreed  as  to 
desire  me  to  give  my  opinion  as  to  what  ought  to  be  the 
regular  course,  I  am  very  ready  to  give  them  that 
assistance. 


1888. 


Mr.  Jacobs  on  tlie  part  of  the  Plaintifis,  intimated 
that  he  believed  all  parties  did  wish  for  the  Lord  Chan- 
cellor's opinion. 


The  Lord  Chancellor. 

The  Master,  upon  a  reference  to  take  a  certain 
account — it  is  immaterial  what  account — comes  to  a 
certain  conclusion,  and  finds  a  certain  sum  due.  One 
of  the  parties  files  two  exceptions  to  the  Master's 
finding;  one,  that  the  Master  ought  not  to  have  so 
fband  and  certified  as  he  has  found  and  certified ;  and 
the  other,  that  he  ought  either  to  have  found  that  nothing 
was  due,  or  that  a  sum  amounting  to  4550/.  95.  1^/.,  and 
no  more,  is  due.  The  result  is,  that  both  these  excep- 
tions are  allowed.  Now  that,  I  consider,  to  be  identi- 
cally the  same  as  if  the  Court  had  made  an  order 
declaring  that  the  Master  had  found  a  sum  due  which 
was  not  the  correct  sum,  and  that  he  should  have 
found  either  that  nothing  at  all  was  due,  or  that  a 
sum  not  exceeding  4*550/.  9^.  \d.  was  due.  On  that  de- 
claration it  is  referred  back  to  the  Master  to  review  his 
report.  What  was  the  Master  to  do?  One  or  other  of 
these  findings  ought  to  have  taken  place,  viz.  either 
that  nothing  was  due,  or  that  a  sum  not  exceeding 
4550/.  95.  \d.  was  due.  The  Court  had  adjudicated 
upon  the  case  so  far  as  to  decide  that  nothing  was  to  be 
determined  by  the  Master,  but  whether  4550/.  95.  \d. 
or  nothing  was  due.  That  appears  to  be  the  necessary 
construction  of  the  Vice-Chancellor's  order ;  and  it  is 
the  same  as  if  the  order  had  incorporated  the  excep« 

VoL.  III.  X  X  tions, 
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tions,  and  had  directed  that  the  Master  ought  to  find 
either  nothing  to  be  due,  or  a  sum  not  exceeding 
4*550/.  95.  Id.  to  be  due.  If  those  had  been  the  terms 
of  the  order,  there  could  have  been  no  doubt  whatever 
as  to  the  extent  of  the  Master's  inquiry.  As  it  stands,  . 
I  think  the  Master  is  precluded  from  entering  into  any 
other  inquiry  than  this,  viz.  whether  anything,  or  whe- 
ther a  sum  not  exceeding  4550/.  95.  1^/.,  is  due. 


The  parties  best  know  whether  that  view  of  the  case 
is  what  the  Vice-Chancellor  intended.  One  would 
have  expected  that  if  the  Vice- Chancellor  intended,  by 
his  order,  to  assert  the  affirmative  of  the  proposition 
tendered  by  the  second  exception,  he  would  have  re- 
ferred it  back  to  the  Master  to  review  his  report  with 
reference  to  the  matter  of  the  second  exception,  instead 
of  referring  it  back  to  the  Master  in  the  general  terms 
employed  in  this  order. 


What  the  Vice-Chancellor's  opinion  was  I  have  no 
means  of  judging,  except  from  the  order  before  me. 

That  being  my  view  of  the  case,  the  parties  will  take 
such  course  as  they  think  fit. 


No  order  was  made  on  the  motion,  except  so  far  as 
to  direct  that  the  costs  of  the  application  should  be 
costs  in  the  cause. 
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ELLICE  i;.  GOODSON.  Feb.25,24M. 

nnmS  was  an  appeal  from  an  order  of  the  Vice-  A  Defendant 
-■•     Chancellor,   allowing  the  demurrer,  of  the  De-  SiwSiJS^a"^ 

fendant  GoodsofU  bill,  after- 

wards, upon 
the  bill  being 

The  original  bill  was  filed  in  October  1836,  by  the  amended,  put 
PlaintifT,  suing  on  behalf  of  himself  and  all  other  spe-  to  the  whole 
cialty  creditors  of  James  Law  deceased,  the  testator  in  ^^^a  j  umi 
the  cause,  for  the  purpose  of  making  the  testator's  real  The  bill,  as 
estates  available  for  tfie  payment  of  his  debts.     The  ™t^ma4erially 
estates  lay  partly  in  England  and  Ireland;  but  con-  vary  the  case 
sisted  principally  of  freehold  plantations,  situate  in  the  made  a^nst 

West  Indies.     Subsequently  to  the  death  of  the  testator,  ^^^  demurring 
..  ,  ..J  1  c    ..  part;r,andit 

his  executor,  acting  under  a  general  power  of  attorney  retained  a 

from  the  testator's  heir  at  law,  had  created  certain  in-  ofstotement 
cumbrances  on  the  West  India  estates  in  favour  of  the  which  he  had 
Defendants  Goodson  and  Young;  and  the  bill,  besides  Jweredz^Held" 

calling  for  a  general  account  of  the  whole  of  the  testa-  $f*'»  ^^a'  the 

t  1111  11  1  Court  was 

tor  s  assets,   both    real   and    personal,  also   sought  to  entitled  to 

include  in  the  relief  to  be  administered  in  the  suit,  an  *^®^  '"^  *K® 

record,  for  the 

inquiry  into  the  circumstances  under  which  the  several  purpose  of 
securities  to  Goodson  and  Young  had  been  granted,  with  J^jJJIJ^g- ., 
a  view  to  impeach  their  validity,  or  to  have  them  post-  sages  existed 
poned  to  the  demands  of  the  Plaintiff  and  the  other  spe*  amended  bill 
cialty  creditors  of  the  testator.     Very  shortly  after  the  which  had 
bill  was  put  upon  the  file,  and  before  the  Defendants  yious^  an- 

had  put  in  answers,  some  slight  verbal  alterations  were  '^^f®^  ".  IJ«rt 

r  1  r«i      XX      of  the  original 

introduced  into   it  by  way  of  amendment     The  De-  bill ;  and 

fendants   then   filed  their   answers,    and   the   Plaintiff  Jf 5,"/)^^^*^ 
thereupon  moved  for  the  appointment  of  a  consignee  or  was  admitted 
receiver  of  the  West  India  estates.     That  motion  was  answer  over- 
refused.     Exceptions  were  afterwards  taken  to  the  an-  ^^  ^^^ 

^  _^  demurrer. 

X  X  2  swer 
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1838.        swer  of  Goodson,  who,  in  the  month  of  March  18379 

^'^^'^'^    put  in  a  further  answer,  and  those  two  answers  together 

V.  constituted,  on  his  part,  a  full  answer  to  the  bill* 

Goodson. 

In  the  month  of  June  1837,  the  Plaintiff,  under 
the  usual  order  for  that  purpose,  amended  his  bill  to  a 
considerable  extent,  but  not  so  largely  as  to  require  a 
new  engrossment  The  amendments  consisted  partly  in 
the  expunging  of  matter  which  had  stood  in  the  ori- 
ginal bill,  and  the  striking  out,  as  defendants,  of  certain 
parties  who  had  been  originally  supposed  to  have  some 
interest  in  the  suit  in  consequence  of  claims  arising 
out  of  the  Slave  Compensation,  and  partly  in  the  intro- 
duction of  new  allegations  and  charges  rendered  neces- 
sary by  the  change  of  parties,  and  some  slight  alter- 
ations as  to  particular  details  in  the  statement*  The 
suit  was  also  converted  into  a  suit  on  behalf  of  creditors 
generally.  With  these  exceptions,  the  amended  bill 
remained  substantially  the  same  as  before;  and  the 
amendments  in  no  respect  varied  the  case  made  against 
the  Defendant  Goodson. 

In  the  month  of  July  1837,  Goodson  filed  a  demurrer, 
which  purported  to  be  a  demurrer  to  the  entire  record, 
and  shewed  for  cause  three  distinct  grounds,  viz.  want 
of  equity,  multifariousness,  and  want  of  parties. 

The  Vice-Chancellor  made  an  order,  allowing  the 
demurrer,  upon  the  second  ground,  and  directing  the 
Plaintiff  to  pay  to  the  Defendant  the  costs  of  the 
demurrer,  and  also  his  costs  of  the  suit ;  and  he  refused 
the  Plaintiff  leave  to  amend. 

An  appeal  against  his  Honor's  order  now  came  on  to 
be  heard,  and  was  very  elaborately  argued  upon  the 
merits  of  the  different  grounds  of  defence  raised  by  the 

demurrer. 
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demurrer.     As  the  judgment  of  the  Lord  Chancellor,     ^lr\^V 
however,  did  not  enter  into  a  consideration  of  the  merits,        Ellice 
but  turned  entirely  upon  a  preliminary  question  of  plead-      ^   ^' 
ing,  the  report  is  confined  to  the  argument  upon  that 
question  only. 

Mr.  Jacob  and  Mr.  Heathfield^  in  support  of  the 
appeal. 

Independently  of  the  unportant  questions  raised  by 
the  demurrer  upon  the  merits,  there  is  a  fatal  objection 
to  the  demurrer  in  point  of  form.  It  is  not  competent 
to  a  Defendant  upon  a  bill  being  amended,  to  demur  to 
that  matter  in  the  amended  bill  to  which  he  has  pre- 
viously put  in  an  answer.  This,  however,  is  what  the 
Defendant  Goodson  has  done:  after  putting  in  a  full 
and  sufficient  answer  to  the  original  bill,  which,  as  to 
nineteen  twentieths  of  it,  is  word  for  word  the  same  as 
the  amended  bill,  he  has  thought  proper,  upon  the  filing 
of  the  amended  bill,  to  demur  to  the  whole  bill  so 
amended,  — -  a  bill  of  which  he  had  already  answered 
nineteen  parts  out  of  twenty.  The  result  is,  that  there 
is  now  upon  the  file  a  demurrer  to  the  whole  bill,  and 
also  an  answer  to  by  far  the  larger  portion  of  that 
to  which  the  Defendant  has  demurred ;  and,  of  course, 
the  answer,  according  to  a  settled  rule  of  pleading,  must  be 
held  to  over-rule  the  demurrer ;  Atkinson  v.  Hanixjay.  (a) 
A  difficulty  has  sometimes  occurred,  where  the  amend- 
ments have  been  of  such  a  nature,  as  to  make  an  entirely 
different  case  against  the  Defendant ;  and  there  it  has 
been  thought  that,  in  some  way  or  other,  the  Defendant 
ought  to  be  let  in  to  set  up  a  new  defence ;  although 
doubts  have  been  expressed  with  respect  to  the  mode  in 

which 

(a)  1  Cox,  360. 
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1838.  which  that  should  be  done;  Ritchie  t.  jlylwin.{a)  If 
such  a  case  were  alleged,  the  Court  would  look  into 
the  pleadings,  in  order  to  judge  of  the  nature  and 
effect  of  the  amendments ;  Grant  v.  Grant  (6) :  but 
nothing  of  the  kind  can  be  pretended  to  exist  here. 
The  objections  raised  by  this  Defendant  by  demurrer^ 
if  good  for  any  thing,  were  equally  available  against  the 
original  bill;  and  the  Defendant,  having  neglected  to 
take  them  in  that  stage,  cannot  be  permitted,  when  an 
amendment  is  subsequently  made,  to  demur  to  a  bill 
upon  grounds  which  were  open  to  him  upon  the  original 
bill,  but  which  he  has*  in  fact,  by  his  former  answer, 
waived.  It  might  be  different,  perhaps,  if  the  demurrer 
were  confined  to  such  parts  only  of  the  amended  bill  as 
contained  new  matter,  and  had  not  been  previously 
answered ;  Law  v.  Nelthorpe,  (c) 

Mr.  Knight  Bruce^  Mr.  Wigraroj  an4  Mr.  Lqftus  Wi^ 
gram,  cmtri. 

The  proposition,  supposed  to  be  established  by  Atkin' 
son  V.  Hanway,  that  a  party,  by  having  answered  an 
original  bill,  has  thereby  lost  his  right  of  demurring  to 
the  whole  of  the  amended  bill,  cannot  be  correct.  The 
decision  in  Ritchie  v.  Ayhoin  shews  clearly  that,  in  the 
opinion  of  Lord  Eldon,  there  is  no  such  general  rule. 
When,  indeed,  the  question  relates  to  one  and  the  same 
unaltered  record,  a  party  cannot  at  one  and  the  same 
time  answer  a  question  and  decline  to  answer  it ;  and 
Baker  v.  Mellish  {d)  and  other  cases  have  decided  that 
a  party,  after  he  has  demurred  once,  cannot  put  in 
another  demurrer,  at  least  upon  the  same  ground ;  for 

that 

(o)  15  Vet.  79.  (c)  Cited  in  15  Vet.  p.  80. 

[b)  SRutt.  169.  \d)  11  Vtt.  18* 
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that  would  be  a  second  dilatory,  which  is  not  allowed  in  18S8. 
pleading.  That  rule,  however,  has  never  been  extended 
to  the  case  of  a  demurrer  to  an  amended  bill.  It  is  a 
fallacy  to  apply  principles  which  have  reference  to  an 
unaltered  record,  to  a  record  which  has  been  altered ; 
the  truth  being  that,  in  the  latter  case,  the  bill  is  for 
all  purposes  a  new  bill,  and  that  the  defence  may 
begin  over  again ;  Bancroft  v.  Wardour.  {a)  That  was 
the  view  taken  by  the  Vice-Chancellor  in  Robertson  v. 
Lord  Londonderry  {b)  (a  case  which  was  a£Brmed  by  Lord 
Brougham  on  appeal),  and  in  Bosanquet  v.  Marsham.  {c) 
Ix>rd  Bedesdal^s  language  upon  this  subject  in  his  work 
on  pleading  is  to  the  same  effect,  {d)  It  is  settled  that 
where  the  Plaintiff,  afler  answer,  amends  his  bill, 
the  Defendant  may  vary  his  defence,  in  any  way  he 
pleases,  by  his  further  answer ;  and  if  he  may  do  so  by 
answer,  why  not  by  plea  or  demurrer  ?  The  principle 
is  exactly  the  same.  An  executor  who  has  admitted 
assets  by  his  answer  to  an  original  bill  may,  if  the  bill 
be  afterwards  amended,  withdraw  that  admission  and 
make  a  different  statement  as  to  the  assets.  So,  in 
a  foreclosure  suit,  a  defendant  who  has  disclaimed,  may, 
by  his  answer  to  the  amended  bill,  get  rid  of  the  effect 
of  that  disclaimer.  The  contradiction,  if  any,  is  not  an 
estoppel,  but  is  only  matter  of  evidence  upon  the  plead- 
ings, the  whole  of  which  must  be  taken  together.  It 
is  not  the  practice  of  the  Court  to  take  upon  itself  the 
labour  of  going  through  the  record,  for  the  purpose  of 
seeing  what  or  how  much  is  original  matter,  and  what 
is  amendment.  This  is  the  reason  why,  in  the  case  of  a 
demurrer,  the  part  demurred  to  must  be  distinctly  spe- 
cified ;  otherwise  the  demurrer  is  bad  {e)  ;  Chetuynd  v« 

Lindonf 

(a)  2  Sro.  C  C.  66.  (rf)  Page  522.  4th  ed. 

(6)  5  Sim.  226.  (e)  Redesd.  on  PL  21 2.  4th  ed. 


(c)  4  Sim.  575. 
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18S8.  Lindon  (a),  Wetherhead  v.  Blackburn.  (6)  The  whole 
forms  and  is  to  be  treated  as  one  entire  record.  How 
is  the  Court  to  ascertain  and  distinguish  what  consists 
of  original  matter  and  what  has  been  subsequently  in- 
troduced by  amendment,  especially  where  the  amend- 
ments have  been  so  numerous  as  to  require  a  new 
engrossment,  and  have  been  made  at  successive  times? 
These  difficulties  are  forcibly  put  by  IjovAEldon  himself, 
in  his  judgment  in  the  case  of  Ritchie  v.  Aylwin.  In 
such  a  case,  the  Court  has  no  means  of  acquiring  cer- 
tain information  on  the  subject :  all,  therefore,  which  it 
does  or  has  a  right  to  do,  is  to  look  at  the  record  as  it 
stands. 

Mr.  Jacob,  in  reply. 


Fed.  28.  The  Lord  Chancelxor. 

This  is  the  case  of  a  bill  containing  very  long  and 
complicated  statem)ents  of  matters  and  transactions  (whe- 
ther multifarious  or  not,  I  express  no  opinion)  to  which 
the  Defendant  put  in  an  answer.  The  Plaintiff  then 
amended  his  bill,  and  so  far  as  I  have  been  able  to 
look,  I  do  not  find  (nor  indeed  was  it  so  argued)  that  the 
matter  alleged  to  be  multifarious  was  introduced  by  the 
amendments.  On  the  contrary,  the  whole  of  the  matter 
on  which  the  objection  of  multifariousness  is  grounded 
is  to  be  found  in  the  original  bill.  If  that  be  so,  I  do 
not  apprehend  that  there  is  any  difference  between  the 
opinion  entertained  by  the  Vice-Chancellor  and  that 
which  I  am  about  to  express ;  for  his  Honor's  judgment 
appears  to  have  proceeded  entirely  upon  the  assumption 
that  the  multifarious  matter  had  been  introduced  by 
amendment;  and,  in  the  present  state  of  the  question, 

therefore, 
(«)  8  Vet.  sen.  450.  (A)  2  Vet.^B.  121. 
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therefore,  I  am  not  differing  from  his  Honor  upon  any 
question  of  law,  but  have  merely  come  to  a  different 
conclusion  as  to  a  matter  of  fact* 

The  Defendant's  counsel  put  the  case  upon  the 
ground  that  you  must  take  the  amended  bill  as  the 
record;  and  that  the  Court  is  not  at  liberty  to  look 
into  it  for  the  purpose  of  seeing  what  are  amend- 
ments and  what  constitutes  original  matter.  Well,  sup- 
posing that  to  be  true,  as  a  general  proposition,  what  have 
I  upon  this  record  ?  I  have  a  bill  (taking  the  amended 
bill  as  constituting  the  record  of  the  bill)  which  states  a 
great  variety  of  matters,  as  to  by  far  the  greater  part 
of  which  there  is  an  answer ;  and  I  have  also  a  demurrer 
to  the  whole,  that  is,  to  all  that  which  has  been  already 
answered.  I  have  thus  a  demurrer  and  an  answer  appli- 
cable to  the  same  bill.  It  is  clear  that  if  this  demurrer 
had  been  now  put  in  to  the  original  bill,  it  could  not 
have  been  sustained.  And  if  I  am  to  look  at  the 
amended  bill  as  one  record,  and  to  look  also  at  the  an- 
swer as  part  of  the  same  record,  there  is  an  answer  to  a 
part  of  that  which  the  Defendant,  by  demurrer,  says  he 
is  not  bound  to  answer;  so  that  the  answer  over-rules 
the  demurrer. 


18S8. 


In  considering  the  answer  to  an  amended  bill,  it  is 
clear  you  must  take  the  two  answers  together,  the  two 
constituting  the  entire  answer  to  the  bill  as  it  exists 
after  the  amendment  The  Defendant  cannot  justify 
repeating,  by  his  answer  to  the  amended  bill,  what 
he  has  stated  in  answer  to  the  original  bill,  for  it 
would  clearly  be  impertinent  for  him  to  do  so.  Me 
may  introduce  anything  qualifying  his  former  state- 
ments ;  but  he  cannot  substantially  repeat  what  he  has 
said  in  his  former  answer,  because  to  that  there  is  al- 
ready  an  answer,  and  all  he  has  to  do  is  to  complete  the 
record.     He  can  no  more  demur  to  that  which  he  has 

before 
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than  he  can  answer  to  it.    This  ap- 
be  so  perfectly  clear  in  pleading  and  in  prin* 
I  am  very  glad  to  learn  that  the  Vice-Chin- 
DOC  expressed  any  opinion  the  other  way. 


What  would  be  the  course  if  the  circumstances  wot 
such  as  Lord  Eldon^  in  Ritchie  r.  Atfimn  (a),  supposed 
might  arise,  it  is  unnecessary  for  me  to  consider.  The 
case  supposed  -by  his  Lordship  might  certainly  occttr; 
that  is  to  say,  the  Plaintiff  might,  after  answer,  so  ameod 
his  bill  as  to  make  an  entirely  new  case :  so  that  the 
original  bill  would  be,  as  Lord  Eldon  expreasesi  %  i» 
nubibus  ;  and,  of  course,  the  answer  to  it  would  follow 
the  same  fate.  Lord  EMon  thought  he  could  not  let  in 
the  Plaintiff  to  make,  by  way  of  amendment,  what  was 
Tirtually  a  new  case,  without  also  leaving  it  open  to  tbe 
Defendant,  in  some  way  or  other,  to  avail  himself  (^  the 
same  defence  as  he  might  have  resorted  to  had  that 
case  been  brought  forward  at  first  One  sees  the  JQ»- 
tice  of-  that,  and  the  propriety  of  disposing  of  the  diffi- 
culty, not  in  the  way  which  was  proposed  in  Bitckie  t. 
Aylmn^  viz.,  by  motion  to  take  the  bill  off  the  file,  but 
as  Lord  Eldon  there  did,  by  refusing  that  motion,  and 
dealing  with  the  case  upon  the  argument  of  the  meritSi 
and  having  regard  to  the  record  as  it  stood. 

If,  however,  the  case  upon  the  amended  bill  is  not  a 
different,  but  substantially  the  same  case,  no  such  diffi* 
culty  can  arise.  Accordingly,  in  Atkinson  v.  Harmg^^ 
although  the  Barons  differed  as  to  the  mode  of  dealing 
with  the  objection,  they  all  concurred  in  the  conclasiom 
that  if  the  same  matter  was  the  subject  both  of  an 
answer  and  a  demurrer,  the  answer  over-ruled  the  de- 
murrer ;  and  that  just  as  much  where  one  was  to  the 
original  and  the  other  to  the  amended  bill,  as  where 

both 

(o)  15  Ves.19.  {b)  1  Cox^zeo, 
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both  were  to  the  amended  bill.  I  never  entertained  1838. 
the  least  doubt  that  such  roust  be  the  conclusion,  if  the 
facts  brought  the  case  up  to  it.  At  the  same  time,  as  I 
proceed  upon  the  assumption  that  the  demurrer  is  over- 
ruled by  the  answer,  and  I  have  not  the  answer  now 
before  me,  it  will  be  necessary  for  me  to  examine  the 
pleadings,  with  a  view  to  ascertain  the  fact. 

Mr.  Knight  Bruce  admitted  that  material  passages 
which  were  retained  in  the  bill  as  amended,  were  covered 
by  the  answer  to  the  original  bill ;  but  he  observed,  that 
the  objection  of  a  defect  of  parties  was  solely  raised 
by  the  amendments. 

The  Lord  Chancellor,  upon  this  statement,  ordered 
the  demurrer  to  be  over-ruled,  but  gave  the  Defendant 
liberty  to  file  a  new  demurrer,  unless  the  Plaintiff, 
should,  within  three  weeks,  amend  his  bill  by  adding 
parties. 


BOYS  V.  MORGAN.  juiy  7. 

riiHE  original  bill,  which  was  filed  in  September  1835,  The  following 
"*■    stated,  in  substance,  that  in  the  year  1825,  John  end^of  a"will, 
Boys   formed  a  connection   with   Eliza  Moriiafu  who  "  I  gucM  there 
shortly  afterwards  went  to  reside  with  him,  and  who  sufficient  in 
continued  to  live  under  his  protection  from  that  time  ™y^»"l'*'^* 

until  his  death :  that  she  gradually  acquired  great  in-  defray  and 

n  discharge  iry 

fluence  j^b„^  "^i^^'i 

hereby  desire  E.  M,  to  do,  and  keep  the  residue  for  her  own  use  and  pleasure/* 
was  held,  under  the  circumstances  and  upon  the  whole  context  of  the  will,  to 
amount  to  a  gift  of  the  general  residuary  personal  estate  to  E.  M. 

It  is  irregular  to  comprise  in  one  petition  of  appeal  an  appeal  against  orders 
made  in  distinct  suits. 
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:aving  become  acquainted  witL 
i"  his  property,  she  formed  a  plat 
^Hission  of  it  to  herself;  and  that  k 
..  plan,  having  by  various  fraudulexn 
^«Ki  a  complete  ascendancy   over  hs 
Oiled  upon  him,  in  the  months  of  Oct(ir 
r  1831,   to  transfer  two  several  sums  of 
,  in  the  3^  per  cents.,  and  afterwards,  in 
.  of  October  1 834,  two  further  sums  of  6S1T/. 
^>er  cent  consols,  and  5200/.  3  per  cent  re- 
.^ank  annuities,  from  his  own  name  into  hers  in 
^A^ks  of  the  Company  of  the   Bank  of  England. 
K    ;)ill  charged   that  at   the  time   when   such  last- 
^udoned  transfers  were  made,  Boj/s  was  of  the  ige 
t  eighty-two  years,  and  from  his  great  age,  childish 
tnbecility,  and  unsoundness  of  mind,  was  wholly  in- 
capable of  managing  his  affairs :  that  he  died  in  Alt' 
intst  1835  intestate;  and  that  letters  of  administration 
were  thereupon  granted  to  the  Plaintiff  as  one  of  his  next 
of  kin.    The  bill  prayed  that  the  transfers  of  the  sereral 
sums  of  stock  might  be  declared  fraudulent  and  void, 
and  that  Eliza  Morgan  might  be  ordered  to  transfer 
them  to  the  Plaintiff,  for  the  purpose  of  being  applied 
in  a  due  course  of  administration. 


On  the  9th  of  Mat/  1838,  the  Plaintiff  filed  what  was 
termed  a  supplemental  bill,  whereby  after  setting  forth 
the  substance  of  the  former  bill,  he  stated  that  Elr^ 
Morgan  alleged  that  Jo/in  Boys  had  left  a  will  which 
was  in  the  following  words :  —  "  London^  No.  11,  G<f^ 
Street  North,  28th  June  1835.  To  my  friends  and  rela- 
tions who  may  be  curious  to  inquire,  be  it  known  thatafew 
years  back  of  my  own  free  will,  I  gave  to  Eliza  Morgan 
commonly  called  Eliza  Castillo^  all  my  furniture,  table, 
and  bed  linen,  and  apparel,  plate,  watches,  add  trinkets 

of  any  kind  then  in  my  possession,  a  piano-forte,  all  mj 

librarr, 
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library,  manuscripts^  papers,  &c.,  whatever  have  been  1888. 
added  and  may  hereafter  be  added  previous  to  my  de- 
cease, without  any  exception  whatever,  to  her  sole  use 
and  disposal,  under  promise  from  her  that  she  will  take 
care  that  I  shall  never  be  in  want  of  any  articles  as  long 
as  I  live.  Having  attained  to  the  eighty-second  year 
of  my  existence,  and  finding  the  infirmities  of  age  in- 
creasing, I  choose  to  give  her  this  voucher  of  the  truth, 
that  none  may  question  or  trouble  her  to  make  declar- 
ation of  it.  She  knows  that  thirty  years  ago,  I  agreed 
with  Dr.  Hector  Campbell  that  he  should  have  my  car- 
case for  chemical  and  anatomical  experiments  to  be  by 
him  performed  upon  it,  if  he  could  prevail  on  her  to 
give  it  to  him ;  doubting  her  compliance,  I  will  trouble 
my  head  no  more  about  it  The  world  may  think  this 
to  be  from  a  spirit  of  singularity  or  whim  in  me.  Be 
that  as  it  may,  I  have  always  had  a  mortal  aversion  to 
fimeral  pomp  and  expense ;  and,  therefore,  trust  she  will 
avoid  it;  and  had  rather  be  given  away  with  the  sum  a 
funeral  would  cost,  for  the  purpose  of  dissection  and 
chemical  expeiriments.  I  guess  there  will  be  found  suf- 
ficient in  my  banker's  hands  to  defray  and  discharge  my 
debts,  which  I  hereby  desire  Mrs.  Eliza  Morgan  to  do, 
and  keep  the  residue  for  her  own  use  and  pleasure.  John 
Boys.'* 

The  supplemental  bill  then  stated  that,  in  Naoember 
18S5,  a  suit  was  instituted  by  Eliza  Morgan  in  the 
Prerogative  Court,  for  the  purpose  of  establishing  the 
validity  of  the  before  mentioned  will :  that,  after  various 
proceedings  in  that  suit,  judgment  was  finally  pro- 
nounced in  March  1838,  declaring  the  instrument  to  be 
a  valid  will,  revoking  the  letters  of  administration  pre- 
viously granted  to  the  Plaintiff,  and  granting  probate  of 
the  will  to  Eliza  Morgan^  as  executrix  according  to  the 
tenor.     The  bill  then  charged  that  Eliza  Morgan  was 

a  stranger 
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1888*  a  stranger  in  blood  to  the  testator:  that  the  before- 
mentioned  sums  were  transferred  into  her  name  by  the 
testator  without  any  consideration  whatever,  and  that 
she  continued  to  hold  them  as  a  trustee  for  the  testator: 
that,  at  the  date  of  the  will,  the  testator  had  at  his 
banker's  more  than  sufficient  to  pay  all  the  debts  which 
he  then  owed.  The  bill  prayed  a  declaration  that  the 
general  residue  of  the  testator^s  estate  did  not  pass  by 
the  will,  and  that  Eliza  Morgan  was  a  trustee  of  the 
aforesaid  several  sums  of  stock  for  the  benefit  of  the 
Plaintiff  and  the  rest  of  the  testator's  next  of  kin ;  and 
that  those  sums  might  be  transferred  into  Court  and 
secured,  until  distribution  should  be  made  among  the 
parties  beneficially  interested. 

The  Defendants  to  both  these  bills  were  Eliza  Morgan 
and  the  several  persons  who,  together  with  the  Plaintifl^ 
were  the  next  of  kin  of  the  testator. 

On  the  24th  of  May  1838,  the  Defendant  Morgan 
put  in  a  plea  to  the  first  bill,  pleading  the  judgment  of 
the  Prerogative  Court,  and  the  grant  of  probate  of  the 
will  to  her ;  and  she,  on  the  same  day,  filed  a  demurrer 
to  the  second  bill,  for  want  of  equity.  The  plea  and 
demurrer  came  on  to  be  heard  together,  when  the  Vice- 
Chancellor  made  two  separate  orders,  allowing  them 
both,  without  costs. 

The  Plaintiff  presented  a  petition  of  appeal  against 
both  orders.  The  petition  was  presented  in  one  of 
the  causes  only;  and  as  the  parties  to  the  two  were 
precisely  the  same,  it  did  not  clearly  appear  in  which  it 
was  presented. 

The  Solicitor^General  took  a  preliminary  objection  to 
the  petition,  on  the  ground  that  it  included,  as  the 

subject 


CASES  IN  CHANCERY.  665 

subject  of  appeal,  two  several  orders  made  in  distinct        1888. 
suits. 

The  Lord  Chancellor  considered  the  objection 
valid ;  but  on  the  Appellant's  counsel  electing  to  treat 
the  appeal  as  an  appeal  against  the  order  on  the  de- 
murrer only,  and  undertaking  to  amend  his  petition  by 
restricting  it  accordingly,  he  allowed  the  argument  to 
proceed. 

Mr.  Wigram  and  Mr.  Richards^  for  the  appeal. 

The  Sdicitor-Getieraly  Mr.  Jacobs  and  Mr.  J.  Bmsellj 
for  the  Defendant  Morgan,  in  support  of  the  demurrer. 

The  argument  consisted  principally  of  critical  ob- 
servations on  the  language  and  provisions  of  the  will. 
The  following  cases  were  referred  to;  CrooJce  v.  De 
Vand€S  (a),  Le^e  v.  Asgill  (J),  Ommanney  v.  Butcher  (c) , 
Hastings  v.  Hane,  {d) 

The  Lord  Chancellor. 

The  question  turns  upon  the  meaning  which  the 
testator  attached- to  the  term  ^^  residue"  —  whether  he 
meant  the  residue  of  whatever  balance  there  might  be  in 
his  banker's  hands,  or  whether  he  meant  the  residue  of 
the  property  which  he  had  to  dispose  of.  Now,  it  is  to  be 
assumed  as  a  fact,  upon  the  present  consideration,  that 
he  had  transferred  certain  funded  property  into  the  name 
of  the  person  to  whom  probate  of  this  will  has  been 

granted, 

(a)  9  Fes.  197.  v.  Kendall,  4  Rum,  360, ;  Leigh- 

(6)  1  7. 4*  Ruu,  265.  It.  ton  v.  BaUie^  3  Mylne  4r  Keen^ 

[c)  1  T. /It  Ruts,  260.  267.;  and  Dowson  v. 

(d)  6  iSSm.  67. ;  and  see  Kendall  2  Keen,  14. 
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1838.  granted,  and  to  whom  the  residue,  whatever  it  may  be, 
is  given.  On  the  face  of  his  will  he  desires  that  his 
friends  and  relations,  that  is,  those  persons  who  are 
interested  in  his  estate,  may  be  apprised  that  he  had 
given  furniture,  and  a  variety  of  other  articles  which  he 
enumerates,  to  the  same  person.  It  is  quite  clear  he 
considered  that  he  had  divested  himself  of  the  whole  of 
his  property,  and  that  this  person  was  the  depositary 
of  that  property :  for  when  he  states  that  he  had  done 
so  under  a  promise  from  her  that  she  would  take  care 
he  should  never  be  in  want  of  any  thing  as  long  as  he 
lived,  it  is  impossible  not  to  suppose  that  he  conceived 
her  to  be  the  donee  of  the  property,  without  the  use  of 
which  he  would  not  be  able  to  continue  enjoying  the 
comforts  of  life,  and  that  he  had  done  so  in  consequence 
of  her  promise  that  he  should  not  want  for  anything 
as  long  as  he  lived. 

In  considering  what  he  meant  by  the  word  ^*  re- 
sidue," it  is  extremely  important  to  see  what,  on  the 
face  of  his  will,  he  shews  to  have  been  his  view  of 
the  interest  which  this  person  was  to  take  in  bis 
property.  He  supposed  she  had  got  the  whole  or 
nearly  the  whole  of  it.  He  had  actually  transferred  to 
her  his  funded  property ;  or  at  least  a  great  portion  of  it, 
for  it  is  not  alleged  to  have  been  tlie  whole*  He  states 
that  he  had  made  over  to  her  a  variety  of  other  ar- 
ticles ;  and  accompanies  that  statement  with  the  expres- 
sion I  have  already  referred  to. 

The  next  passage,  which  is  at  all  material,  is  that 
in  which,  after  disposing  of  his  body  for  the  purpose  of 
dissection,  the  testator  speaks  of  his  funeral.  He  says 
he  has  a  great  aversion  to  funeral  expense,  and  there- 
fore trusts  she  will  avoid  it  How  is  she  to  avoid  it  ? 
What  had  she  to  do  with  it  ?     If  he  had  named  her 

executrix, 
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executrix,  no  doubt,  as  incident  to  the  office,  what- 
ever might  be  the  ultimate  disposition  of  the  property, 
he  might  consider  her  as  having  the  disposal  of  it,  v, 

as  far  as  the  funeral  expenses  were  concerned;  but 
there  is  no  nomination  of  an  executrix  in  terms.  She 
obtains  the  appointment  of  executrix,  not  because  he 
has  in  terms  nominated  her,  but  because  she  is  con- 
sidered by  the  Ecclesiastical  Court  as  having  been  so 
treated,  with  reference  to  the  property  to  be  adminis- 
tered, as  to  come  within  the  rule  of  that  Court  by  which 
it  grants  probate  to  a  person  as  executor,  though  not 
named  as  such.  It  is  quite  clear  she  was  to.  have  the 
control  of  what  would  be  the  amount  of  the  funeral 
expenses.  Thus  far,  no  property  had  been  given  to  her 
over  which  she  could  have  any  control  for  funeral  ex- 
penses. Of  course  it  is  not  to  be  supposed  that,  after 
having  made  her  a  present  of  the  stock  by  transferring  it 
to  her — ^after  having  also  given  her  all  his  other  articles  of 
property,  on  condition  that  she  should  not  let  him  want 
for  any  thing  as  long  as  he  lived, — he  could  have  meant 
that  his  funeral  expenses  should  be  defrayed  out  of 
those  funds.  It  is  quite  clear  he  considered  that  Eliza 
Morgan  would,  after  his  death,  be  in  possession  and 
have  the  discretion  over,  and  the  control  and  adminis- 
tration of,  the  funds  out  of  which  the  funeral  expenses  . 
were  to  be  defrayed. 

It  is  also  to  be  observed,  with  regard  to  the  funeral 
expenses,  that  the  testator,  not  merely  limits  the 
amount  of  money  to  be  spent,  but  seems  rather  to  have 
had  a  more  extensive  object  in  view.  His  words  are, 
**  I  had  rather  be  given  away  with  the  sum  a  funeral 
would  cost ;"  —  not  directing  it  to  be  done,  but  express- 
ing a  preference  that  the  money,  which  would  be  other- 
wise expended  on  a  funeral,  should  be  given  away,  and 
not  spent  in  that  manner. 

Vol.  III.  Y  y  Then 
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18S8.  Then  comes  the  last  and  most  material  clause:  — 

<<  I  guess  there  will  be  found  sufficient  in  my  bankei's 
hands  to  defray  and  discharge  my  debts,  which  I  hexAy 
desire  Mrs.  Eliza  Morgan  to  do,  and  keep  the  residue 
for  her  own  use  and  pleasure."  The  Appellant's  argu- 
ment is  that  the  operation  of  this  clause  must  be  am- 
fined  to  such  balance  only  as  might  be  in  the  banket^s 
hands.  But  what  is  it  that  he  has  desired  to  be  done, 
for  there  can  be  no  ambiguity  about  that  ?  It  is  not 
contended  that  the  direction  to  pay  the  debts  is  to  be 
confined  to  the  sum  in  the  banker's  hands :  that  might 
or  might  not  be  enough  —  it  is  a  mere  guess ;  and 
although  it  may  be  said  that  this  particular  direction  is 
unnecessary,  inasmuch  as  the  law  would  itself  give  effect 
to  the  purpose,  still  it  is  material  as  throwing  light  on 
the  testator's  meaning.  Undoubtedly  he  expresses  a 
desire  that  his  debts  shall  be  paid  at  all  events; — be 
paid  by  whom?  By  the  individual  whom,  from  the 
b^inning  of  the  will  to  the  end,  he  has  considered  to 
be  the  person  who  had  the  control  over  his  property, 
part  of  which  he  had  given  her  in  his  lifetime,  and  who^ 
as  he  conceived,  would  have  the  control  over  the  whole 
of  it  at  his  death.  Immediately  after  the  passage  as  to 
discharging  his  debts  comes  the  clause  desiring  that 
she  shall  keep  the  residue  for  her  own  use  and  pleasure. 
There  is  undoubtedly  no  expression  showing  that  he  con- 
templated a  surplus  beyond  what  would  be  required  to 
satisfy  the  debts :  it  is  quite  uncertain  —  a  mere  conjec- 
ture —  ^^  I  guess  there  will  be  found  sufficient  in  my 
banker's  hands  to  defray  and  discharge  my  debts." 
But  I  cannot  confine  the  operation  of  the  last  clause  to 
the  balance  in  the  banker's  hands,  without  at  the  same 
time  confining  the  direction  as  to  the  payment  of  the 
debts  to  the  same  balance ;  and  if  I  were  to  do  so,  I 
should  be  doing  violence  to  the  words,  and  supposing 
what  it  is  quite  absurd  to  suppose,  viz.  that  he  intended 

to 
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to  direct  that  the*debts  should^  be  paid  out  of  the  par-  18S8. 
ticular  balance,  which  might  or  might  not  be  sufficient 
for  the  purpose.  The  legatee  could  not  control  the 
payment  of  the  debts,  and  the  creditors  would  have  a 
right  to  payment  out  of  any  property  they  could  find, 
whether  in  the  banker's  hands  or  not.  The  question  is, 
did  the  testator  mean  that  the  debts  should  be  paid 
only  in  the  event  of  there  being  a  balance  in  the 
banker's  hand?  sufficient  for  the  purpose?  No  such 
intention  is  imputed  to  him  :  on  the  contrary,  the 
intention  imputed  is  that  the  person  to  whom  he  gives 
the  residue  of  his  property  is  to  pay  the  debts  out  of 
that  property;  that  is  to  say,  out  of  the  property 
claimed  under  his  residuary  gift:  and  what  is  found  in 
the  will  relative  to  the  balance  at  the  banker's  is  merely 
an  expression  of  his  conjecture  with  respect  to  the 
amount  of  that  portion  of  the  residue. 

It  appears  to  me  that  the  cases  that  have  been  re- 
ferred to  are  not  cases  which  exactly  govern  the  pre- 
sent :  the  expressions  are  not  precisely  the  same ;  but 
the  principles  on  which  Lord  Eldon  proceeded  in 
Crooke  v.  De  Vandes,  and  Legge  v.  Asgillj  go  the  full 
length  which  is  required  in  the  present  case. 

I  therefore  dismiss  the  appeal,  but  without  costs. 


Yy  2 
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1887. 


1837. 
N^ov,  8. 15. 


DRYDEN  V.  FROST. 


1838.  

jSTov.  17.  npHIS  was  the  appeal  of  two  of  the  Defendants,  the 

If  the  same  -■-    personal  representatives  of  John  Frost  deceased, 

both  for  the  against  a  decree  of  his  Honor  the  Vice-Chancellor. 
vendor  and 

Fs^Wmtdf'  °'        The  Solicitor-General  and  Mr.  J.  J.  Jervis  for  the 

vendor  and  appeal* 

agent  for  the 

purchaser, 

whatever  Mr.  Wigram  and  Mr.  Duckworth  in  support  of  the 

notice  he  may  j^^^^ 

havewill  affect  decree. 

and  a  pur-     '       1^^  material  facts  of  the  case,  and  the  points  raised 

chaser  taking  by  i\^q  appeal,  are  fully  stated  and  considered  in  the 

a  conveyance  ,  " 

from  a  vendor,  judgment. 

who  has  not 

possession  of  - 

the  title-deeds, 

^th'^oticl  of      ^^  "^^^^  Chancellor.  jir» 

anv  claim 

which  the  The  decree  in  this  case  gives  to  the  Plaintiff  the 

party  JP  P^s-  ordinary  relief  as  an  equitable  mortgagee  for  the  sum 

title-deeds  of  66/.  13^.  4(2.,  as  to  which  there  is  no  dispute:  but 

™*The^  benefit  ^^^  questions  raised  by  the  appeal  are,  whether  thede- 

of  the  vendor's  cree  is  right  in  also  giving  to  the  Plaintiff  the  benefit  of 

chase  money  &  ^^^^  ^^^  another  sum  of  50/.,  and  in  directing  that  the 

uni»aid  may  be  ^osts  at  law  which  the  Plaintiff  has  been  compelled  lo 

assigned  by  i  i  . 

parol  to  a  pay  to  the  Defendants  should  be  repaid  by  them  per- 

?JS/^.^^'  sonally  to  the  Plaintiff;  and  in  giving  to  the  Plaintiff 

An  equi-  payment  of  his  own  costs  at  law  out  of  the  estate, 
table  mort- 
gagee is  not  en-         -_,,       -  ,     .        1  t  1.      L  ♦ 

titled  to  have        The  facts,  as  admitted  or  proved,  appear  to  be  ui» 

tate  Ws^^oste"  "^^^^^  KeUey^  the  original  owner  of  the  property,  created 

of  an  unsuc-  several  mortgages  by  demises  for  terms  of  years,  prior 

trdefenTan'  ^^  ^^  mortgage  claimed  by  the  Plaintiff;  and  on  the 

action  at  law  ]6th 

for  recovery 

of  the  mortgaged  prembes. 
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16th  of  May  1821  demised  part  of  the  property  to        1838. 
Thomas  Shat-pe  for  nineteen  years,  to  secure  66/.  13^.  4rf.     ^^^"V*^^ 

J    •  1.1  11  1         Dryden 

and  interest,  which  mortgage  term  has  become  vested  v, 

in  the  Plaintiff  by  assignment  of  the  executrix  of  this       P»ost. 
Thomas  Sharpe^  dated  the  20th  of  October  1831. 

On  the  12th  of  June  1829,  Kelsey,  the  owner  of  the 
inheritance,  conveyed  the  property,  subject  to  the  mort- 
gages, to  one  Atkinson^  upon  trust  to  sell;  and  on  the 
2d  of  June  1830,  Atkinson^  KeUey^  and  all  the  mort- 
gagees except  the  executrix  of  Sharpe^  who,  though 
named  as  a  party,  did  not  execute  the  deed,  joined  in 
convejdng  the  inheritance  and  assigning  the  terms  to 
one  Edward  John  Marr*  The  consideration  money,  as 
stated  in  the  deed,  was  sufficient  to  pay  what  was  stated 
to  be  due  to  the  several  incumbrancers,  including  the 
mortgage  to  Sharpe^  and  100/.  more;  which  sum,  there- 
fore, was  agreed  to  be  paid  to  Atkinson,  the  trustee 
for  sale. 

The  Plaintiff  acted  in  this  transaction  as  agent  and 
attorney  for  Atkinson,  the  trustee  for  sale,  and  for  the 
executrix  of  Sharpe,  she  not  having  at  that  time  as- 
signed the  mortgage  to  him ;  and  in  one,  or  other,  or 
both  those  characters,  he  had  in  his  possession  the  title- 
deeds  of  the  property  mortgaged  to  Sharpe.  It  also 
appears  that  Marr  was  clerk  to  Charles  Frost,  an  at- 
torney; and  the  answer  admits  that  this  deed  was  pre- 
pared by  Marr,  and  perused  on  his  behalf  by  Charles 
Frost.  It  further  appears  that  Marr  subsequently  bor- 
rowed l^^Ohot  John  Frost,  and  by  lease  and  release,  of 
the  24'th  and  25th  of  August  1 830,  conveyed  this  property 
to  him,  by  way  of  mortgage,  to  secure  that  sum.  The 
answer  of  the  Appellants  admits  that  Marr  prepared  this 
deed  also,  as  solicitor  or  agent  for  himself  and  the  said 
John  Frost,  and  that  Charles  Frost  looked  over  the  draft 
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of  it  as  a  friend,  after  it  was  prepared.  '  Atkinson  was 
examined  as  a  witness  in  the  cause ;  and  he  states  that 
the  Plaintiff  had  a  lien  for  costs  on  account  of  the  sale 
of  the  property,  and  that  it  was  agreed  that  he  should 
receive  the  100/.  due  from  Marr  as  part  of  the  purchase- 
money,  and  agreed  to  be  paid  to  him  {Atkinson)  on  ac- 
count of  such  claim ;  that  50/.  were  accordingly  paid  by 
MaiT  to  the  Plaintiff,  and  a  promissory  note  given  for 
the  other  50/.,  which,  not  being  paid,  is  the  sum  of  50/. 
in  question. 

Upon  these  facts  the  questions  are,  first,  had  the 
Plaintiff  a  lien  for  this  50/.  ?  and,  if  he  had,  secondly, 
are  the  Defendants,  as  representing  the  mortgagee  under 
Marr  J  affected  by  such  lien ;  that  is,  had  the  mortgagee 
actual  or  constructive  notice  of  it  at  the  time  when  his 
mortgage-money  was  advanced  ? 

That  Atkinson  had  a  lien  for  50/.,  being  part  of  the 
purchase-money  unpaid,  cannot  be  disputed:  and  he 
states  himself  that  he  agreed  that  the  Plaintiff  should  re- 
ceive that  sum  from  the  purchaser  Marr^  and  that  Marr 
agreed  to  pay  it  to  him ;  that  is,  he  {Marr)  gave  the  Plain- 
tiff his  promissory  note  for  the  amount ;  and  this  trans- 
action took  place  whilst  the  title-deeds  were  in  the  Plain- 
tiff's possession,  which  he  would  be  clearly  entitled  to 
hold  till  the  amount  of  Sharpens  mortgage  was  paid,  and 
which,  after  such  payment,  he  would  have  been  entided 
to  retain  as  against  his  client  Atkinson  until  his  bill  was 
discharged ;  and  Atkinson*^  interest  in  these  title-deeds 
would  in  that  case  have  been  to  retain  them  till  Marr 
had  paid  the  whole  of  his  purchase-money,  that  is,  the 
remaining  50/. 


Under  these  circumstances,  could  Marr^  without  pay- 
ing the  50/.  to  the  Plaintiff,  have  demanded  these  deeds 

from 
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from  him?  I  think  clearly  not,  and  that  the  Plaintiff  18S8. 
had  an  equitable  lien  upon  them  for  the  60L ;  and,  if  so^ 
I  think  it  clear  that  the  mortgagee  was  affected  with 
notice  of  this  lien.  It  is  admitted  that  Marr  acted  as 
the  attorney  of  John  Frosty  the  mortgagee ;  and  Marr  of 
course  knew  that  50/.  of  the  purchase-money  remained 
unpaid,  and  that  the  Plaintiff  was  to  receive  that  sum. 
Now  Marr  was  vendor  and  attorney  or  agent  for  the 
purchaser,  John  Frosty  as  in  Sheldon  v.  Cox  (a),  or  con- 
cerned both  for  vendor  and  purchaser,  as  in  I^e  Neve  v. 
Ije  Neve.  (J)  Independently,  however,  of  the  knowledge 
of  Marrf  John  Frost  the  mortgagee  was  in  this  case 
taking  the  title  from  a  purchaser  [Marr)  who  was  not 
in  possession  of  the  title-deeds.  They  were  in  the  pos- 
session of  the  Plaintiff,  a  circumstance  which,  according 
to  the  authority  of  Hiern  v.  MiU  (c),  was  of  itself  suffi- 
cient notice  of  the  title  -of  the  party  in  possession  of 
them. 

I  think,  therefore,  that  upon  both  these  grounds,  John 
Frosty  and  the  Defendants,  who  represent  his  interest, 
cannot  support  the  defence  of  his  having  been  a  pur- 
chaser without  notice. 

It  was  contended,  on  the  part  of  the  Appellants,  that 
to  give  to  the  Plaintiff  the  benefit  of  the  vendor's  lien  for 
purchase-money  unpaid  would  be  contrary  to  the  Statute 
of  Frauds ;  as  he  could  only  claim  it  by  parol  assignment 
from  Atkinson^  the  vendor.  It  is  to  be  observed,  how- 
ever, that  the  lien  for  the  benefit  of  the  vendor  himself^ 
as  well  as  the  lien  by  the  possession  of  title-deeds,  are  not 
-reconcilable  with  the  principle  of  that  statute,  but  that 
nevertheless  equity  gives  effect  to  them  ;  and  that  the 
Plaintiff's  title  rests  upon  the  latter  as  well  as  upon  the 

former ; 

(a)  Amb.  634.  {h)  S  Aik.  646.  (c)  15  Vei  112 
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former ;  for  here  we  have  the  vendor  and  the  purchaser, 
to  one  or  other  of  whom  the  title-deeds  must,  after  satis- 
fying the  mortgages,  belong,  concurring  in  an  arrange- 
ment for  the  payment  to  the  Plaintiff,  being  in  pos- 
session of  the  title-deeds,  of  what  remained  unpaid  of 
the  purchase-money. 

J  am,  for  these  reasons,  of  opinion  that  the  decree  of 
the  Vice-Chancellor  is  right,  so  far  as  it  gives  to  the 
Plaintiff  the  benefit  of  the  lien  to  secure  the  50/. 

The  appeal,  however,  embraces  another  point;  namely, 
that  direction  in  the  decree  by  which  the  Defendants 
are  directed  personally  to  repay  to  the  Plaintiff  the  costs 
which  he  has  been  compelled  to  pay  to  them  in  the  ac- 
tion of  trover  to  be  presently  adverted  to,  and  which 
gives  to  the  Plaintiff  payment  out  of  the  estate  of  bis 
own  costs  at  law. 


The  facts  of  this  part  of  the  case  must  be  taken  wholly 
from  the  bill,  so  far  as  they  are  admitted  by  the  answer, 
there  being  no  evidence  applicable  to  it;  and  from  them 
it  appears  that  one  William  Mortifner — who,  from  the 
statement  in  the  bill,  ''  that  the  Plaintiff  at  the  time,  and 
for  some  time  afterwards,  believed  him  to  be  a  tenant  of 
part  of  the  premises,'*  must  be  assumed  to  be  a  stranger — 
called  at  the  Plaintiff's  office,  and  left  a  key  of  the  pre- 
mises ;  whereupon  John  Frosty  in  whom  the  legal  estate 
was  vested,  brought  an  action  of  trover  for  the  key,  against 
the  Plaintiff  and  Mortimer^  which  the  Plaintiff  took  upon 
himself  to  defend  ;  and  a  verdict,  subject  to  a  case,  was 
found  for  John  Frost,  Afterwards,  Frost  having  died,  his 
executors  had  the  case  argued,  and  judgment  was  en- 
tered up  for  the  plaintiff  in  the  action ;  and  the  de- 
fendant, the  Plaintiff  in  this  suit,  thereupon  paid  the 
costs  and  delivered  up  the  key.     The  bill  appears  to 

have 
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have  been  filed  after  the  argument  of  the  case  and  judg- 
ment of  the  Court  of  law,  but  before  execution  there- 
upon; as  it  states  the  judgment  and  prays  an  injunction 
against  the  execution.  But,  from  the  statement  in  the 
answer,  that  injunction,  if  ever  applied  for,  must  have 
been  refused,  as  the  costs  were  paid,  and  the  key  de- 
livered up. 


18S8. 


The  Vice-Chancellor's  decree  directs  the  Defendants 
personally  to  repay  to  the  Plaintiff  the  costs  at  law 
which  under  the  judgment  he  had  paid  to  them,  and 
that  the  Plaintiff  should  have  his  own  costs  at  law  raised 
and  paid  out  of  the  mortgaged  premises. 

This  Court,  in  settling  the  account  between  a  mort- 
gagor and  mortgagee,  will  give  to  the  latter  all  that  his 
contract,  or  the  legal  or  equitable  consequences  of  it, 
entitle  him  to  receive,  and  all  the  costs  properly  incurred 
in  ascertaining  or  defending  such  rights,  whether  at  law  or 
in  equity.  But  even  as  to  the  costs  in  equity  this  Court 
exercises  a  discretion,  and  refuses  to  him  his  costs  if  his 
conduct  has  been  improper ;  and,  in  some  cases,  orders 
him  to  pay  them.  In  DetiUin  v.  Gale  {a)  Lord  Eldon 
says  he  ought  to  be  indemnified  to  the  extent  that  he 
acts  reasonably  as  mortgagee :  which  must  mean  reason*' 
ably  with  respect  to  such  rights  as  his  mortgage  title  gives 
him ;  England  v.  Codrington  (i),  Morony  v.  O^Dea  (c\ 
V.  Trecothick,  {d) 

In  this  case  the  Plaintiff's  title  was  in  equity  only ; 
but,  without  applying  to  a  Court  of  Equity,  he  assumes 
to  himself  the  right  of  taking  possession,  and  adversely 
retains  the  key,  the  symbol  of  possession,  to  the  ex- 
tent 


(o)  7  Vet,  583, ;  see  p.  585* 
(6)  1  Ed.  169. 


(c)  1  Ba.  4*  B.  109.)  see  p.  12U 
id)2r.^B.\Bl. 
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18S8.  tent  of  defending  the  action  of  trover.  In  all  this  he 
was  wrong,  as  the  judgment  at  law  proves*  The  costs 
he  has  incurred,  and  been  compelled  to  pay  in  that  use- 
less and  ill-advised  contest,  were  not  in  furtherance  6[ 
any  rights  to  which  he  was  entitled  as  mortgagee,  but 
in  asserting  a  supposed  right  which  did  not  belong  to 
him.  Did  he  in  so  doing  act  reasonably  as  an  equitaUe 
mortgagee  ?  Were  those  costs  necessarily  or  properly 
incurred  in  asserting  or  defending  the  right  which  his 
mortgage  gave  him  ?  Certainly  not.  Those  costs  arose 
from  a  mistake  as  to  his  rights,  from  an  attempt  to  ob- 
tain that  to  which  he  was  not  entitled,  and  cannot,  there- 
fore, be  brought  within  any  rule  or  principle  under  which 
a  mortgagee  is  entitled  to  costs. 

I  am  therefore  of  opinion  that  the  costs  of  this  un- 
profitable contest  about  the  key  must  be  borne  as  the 
judgment  prescribes;  and  that  there  is  no  equity  for 
relieving  the  Plaintiff  from  them  at  the  expense  of  the 
Defendants,  or  of  the  estate. 

I  regret  that  there  exists  this  ground  for  the  appeal, 
as  I  should  have  been  much  better  satisfied  if  I  had 
found  myself  justified  in  dismissing  it  with  costs,  and 
thereby  indemnifying  the  mortgagee ;  but,  as  the  case 
stands,  the  decree  must  be  varied  by  striking  out  so 
much  of  it  as  relates  to  the  costs  of  the  action  of  trover; 
and  there  can  be  no  costs  of  the  appeal. 
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TAYLOR  17.  BAILEY. 


1837. 
Nov,  25. 

1838. 

T/.      1  .  Nov.  15. 

HE  original  bill  was  nled'in  June  1834,  and,  in  the 

following  December^  before  the  answers  were  put  fendanf  puts^ 
ID,  was  amended.  In  January  1835  James  Hurtle  Fisher^  *"  ""  answer 
one  of  the  Defendants,  put  in  an  answer  to  part,  and  a  bill  and  a  de- 
demurrer  to  the  rest  of  the  amended  bill.     The  de-  ™""'^''  ^<*  ^^ 

rest,  and  the 
murrer  assigned,  on  the  record,  want  of  equity,  as  cause,  demurrer  is 

which  was  held  insufficient  by  the  then  Master  of  the  and'^the  Plain- 
Rolls;  but  the  Defendant  having  then,  ore  tenus^  assigned  tiff  then  ^ 
t»          .                              r   ^                    11  amends  his 
want  ot  parties,  as  a  cause  ot  demurrer,  the  demurrer  bill,  either  by 

was,  on  that  irround,  considered  valid,  and  an  order  adding  parties, 

,  .         .  1  ,  .  .  or  generally, 

was  made .  allowing  it,  and  at  the   same   time  giving  the  Plaintiff's 

the    Plaintiff   leave   to  amend  by  adding  parties,  (a)  [jf^Je'^aS^ 

The  for  insuffi- 
ciency will  not 
be  waived  by  such  amendment. 


(a)  The  terms  of  this  order 
were  as  follows ;  — 

16th  of  i4;}rt;  1835. 

^  The  matter  of  the  demurrer 
put  in  by  the  Defendant,  Jamet 
Hurtle  Fisher,  to  the  Plaintiff's 
bill  coming  on  &c.,  his  Honor 
did  order  that  the  said  de- 
murrer should  stand  for  judg- 
ment; and  the  said  demurrer 
standing  on  the  20th  of  March 
1855,  for  judgment,  &c.,  his 
Honor  held  the  said  demurrgr 
insufficient,  and  did  therefore 
order  that  the  same  should  be 
over-ruled,  but  without  costs. 
And  whereas  the  said  Defendants 
did  on  the  same  day,  by  their 
counsel  at  the  bar,  demur  to  the 


Plaintiff's  bill  for  want  of  parties 
thereto,  and  the  said  demurrer 
being  argued,  &c.,  his  Honor  did 
order  that  the  said  last  mentioned 
demurrer  should  stand  for  judg- 
ment; and  the  said  demurrer 
standingthis  present  day,  ftc,  his 
Honor  held  the  said  last-men- 
tioned demurrer  to  be  good  and 
sufficient,  and  doth  therefore 
order  that  the  same  do  stand  and 
be  allowed ;  but  his  Honor  doth 
not  think  fit  to  give  any  costs  of 
this  demurrer.  And  it  is  further 
ordered  that  the  Plaintiff  be  at 
liberty  to  amend  his  bill  as  he 
may  be  advised;  but  such  amend- 
ment is  to  be  made  within  three 
weeks  from  this^time.*'  —  Reg. 
Lib.B.  1834.  f.541. 
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1837.  The  cause  of  demurrer  assigned  ore  tenus^  namely,  want 
of  parties,  was  founded  on  the  absence  of  the  Plaintiff  *8 
father,  George  Watson  Taylor^  by  whom,  it  was  alleged, 
the  Defendant  Fisher  might  be  otherwise  called  upon,  in 
a  new  suit,  to  account  over  again  in  respect  of  the  matters 
in  question  in  the  cause.  The  Plaintiflf  accordingly,  on 
the  6th  oi  May  1835,  amended  his  bill  by  adding  George 
Watson  Taylor  as  a  defendant,  which  was  the  only  amend- 
ment then  made ;  and  on  the  16th  of  the  same  month  he 
delivered  a  number  of  exceptions  to  the  answer  put  in 
in  January  18S5  to  the  amended  bill ;  those  exceptions 
being  applicable  as  well  to  that  part  of  the  amended 
bill  which  had  been  covered  by  the  demurrer  as  to  the 
rest  of  it. 

A  motion  having  been  made,  before  the  Master  of 
the  Rolls,  that  the  exceptions  might  be  taken  off  the 
file  for  irregularity,  that  motion  was  refused  with  costs. 
The  Master,  afterwards,  under  the  usual  reference,  made 
a  report,  allowing  certain  of  the  exceptions,  all  of 
them  applying  exclusively  to  those  parts  of  the  bill  to 
which  the  demurrer  had  been  put  in ;  and  the  Vice- 
Chancellor,  upon  exceptions  to  this  report,  made  an 
order  over-ruling  the  decision  of  the  Master. 

The  Plaintiff  now  appealed  against  his  Honor's 
order. 

Mr.  Wigram  and  Mr.  Richards^  in  support  of  the 
appeal. 

The  effect  of  the  order  made  at  the  Rolls  was  that 
the  Plaintiff  was  entitled  to  have  a  full  answer  to  his 
bill,  but  not  until  he  had  brought  George  Watson  Taylor^ 
as  a  party>  before  the  Court.      The  order  of  the  Vice- 

Chancellor 
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Chancellor  proceeded  on  the  ground  that  the  Master 
was  wrong  in  holding  that  the  Defendant  was  bound  to 
answer  the  exceptions  in  question,  inasmuch  as  they 
related  to  that  part  of  the  bill  which  had  been  covered 
by  the  demurrer ;  and  his  Honor  was  of  opinion  that  the 
Plaintiff,  by  amending  his  bill  before  taking  exceptions, 
had  precluded  himself  from  calling  for  an  answer  to 
those  parts  of  the  bill  covered  by  the  demurrer*  In 
truth,  however,  the  demurrer  which  applied  to  part 
only  of  the  bill  was  over-ruled,  and  the  demurrer  which 
was  allowed,  being  for  want  of  parties,  went  to  the 
whole  bill,  and  the  Plaintiff  has  since  cured  the  ob- 
jection grounded  upon  that  defect.  The  over-ruling  of 
the  demurrer  on  the  record,  which  was  specifically  con- 
fined to  a  portion  of  the  bill,  was  tantamount  to  a  de- 
claration of  the  Court  that  that  portion  of  the  bill  was 
not  answered  at  all ;  and  as  to  so  much  of  the  bill, 
therefore,  no  amendment,  it  would  seem,  could  be 
reasonably  construed  as  a  waiver  of  the  right  to  ex- 
cept for  the  insufficiency  of  the  answer.  At  all  events, 
it  is  settled  that  an  amendment,  by  adding  parties 
merely,  shall  not  operate  as  such  a  waiver ;  Taylor  v. 
Wrench  (a),  MiUer  v,  Wheatley.  (b) 


Mr.  Wakefield  and  Mr.  Belkell,  contra. 

The  exact  point  now  raised  is  new ;  but  principle  and 
analogy  are  in  favour  of  the  Vice-Chancellor's  decision. 
It  has  long  been  a  settled  rule  that  a  Plaintiff,  by 
amending  after  answer,  waives  his  right  to  except.  In 
order  to  save  the  right  there  must  be  a  special  order ; 
Jacob  V.  Hall  (c),  De  la  Torre  v.  Bemales,  {d)  When 
the  demurrer  for  want  of  parties  was  allowed,  and  leave 
to  amend  given,  the  Plaintiff  ought  not  to  have  acted 

upon 

(a)  9  Ves.  315.  (c)  12  Ves.  458. 

{ff)  1  Sim,  296.  \d)  4  Mad.  396. 
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upon  the  order  until  he  had  obtained  a  full  answer  to  the 
bill  already  on  the  file.  He  should  have  taken  excep- 
tions to  the  answer  already  filed,  and,  after  these  were 
disposed  of,  have  proceeded  to  amend  his  bill.  The 
distinction  here  is  that  the  Defendant  has  submitted  to 
answer  a  part  only  of  the  bill ;  and  within  the  scope  of 
that  part  the  Plaintiff  has  liberty  to  require  a  full 
answer  (and  that  the  Defendant  has  given  a  fiiU  answer 
to  so  much  of  it  appears  from  the  fact  that  all  the  ex- 
ceptions to  the  answer  have  been  disallowed) :  but  as  to 
the  other  part,  that,  namely,  in  which  he  has  resorted  to 
a  different  species  of  defence,  by  demurrer,  he  has  not 
submitted  to  make  any  answer ;  and  it  is  contrary  to 
principle  to  permit  the  Plaintiff  to  take  exceptions  as  to 
that  part.  The  allowing  of  the  demurrer,  indeed,  ex- 
pressly absolved  the  Defendant  from  the  obligation  to 
answer  so  much  of  the  bill  as  the  demurrer  purported 
to  cover ;  Sellon  v.  Lewen.  (a) 


1838. 
Nov,  1 5. 


The  Lord  Chancellor. 

This  was  an  appeal  from  an  order  of  the  Vice-Chan- 
cellor  allowing  exceptions  to  a  report  which  had  allowed 

exceptions 


(fl)  5  P.  Wtns.  239.  It  is  pre- 
sumed, from  his  Lordship's 
silence  on  this  point  in  the  prin- 
cipal case,  that  his  Lordship 
conffldered  that  the  allowance 
of  a  demurrer  ore  tentu  for  want 
of  parties,  put  in  when  part  of 
the  bill  has  been  already  an- 
swered, is  not  to  be  treated  as 
a  judgment  of  the  Court  that 
the  Defendant  was  not  bound  to 
answer  that  part  of  the  bill  (as  it 
stood)  which  was  not  already 


answered.  Whether  it  might  not 
have  been  urged,  upon  the  ar- 
gument of  the  demurrer  ore 
ientUy  that  that  demurrer  must 
be  taken  to  be  a  demurrer  to 
the  whole  bill,  and  therefore 
that  it  was  over-ruled  by  the 
answer,  gtupre.  Upon  the  ques- 
tion whether  a  demurrer  for 
want  of  parties  can  be  put  in  to 
part  of  a  bill,  see  Red,  PL  p. 
180  n.  4th  ed.  and  cases  there 
cited. 
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exceptions  to  an  answer,  and  the  point  raised  does  not 
appear  to  have  been  specifically  decided  in  any  reported 


The  original  bill  having  been  filed,  and  an  answer 
put  in,  the  bill  was  amended  in  December  1834.  In 
January  1835,  the  Defendant,  James  H.  Fisher j  put  in 
an  answer  to  part  of  the  amended  bill,  and  a  demurrer 
to  the  rest  of  it.  In  April  1835  the  demurrer  was 
overw  ruled,  and  the  Plaintiff*  obtained  an  order  to  amend 
his  bill,  under  which  he  amended  it,  by  adding  parties 
only,  on  the  6th  of  May  1835 ;  and,  on  the  16th  of  the 
same  month,  he  filed  exceptions  to  the  answer  so  put 
in  with  the  demurrer,  which  applied  to  that  part  of  the 
amended  bill  to  which  the  demurrer  had  been  put  in, 
as  well  as  to  the  other  part.  In  June  the  Master  allowed 
some  of  the  exceptions,  all  of  which  applied  to  that  part 
of  the  bill  to  which  the  demurrer  had  been  put  in. 

Tlie  Vice-Chancellor,  havingallowed  exceptions  to  the 
Master's  report,  has  in  effect  decided  that,  under  the  cir- 
cumstances, the  Plaintiff*  is  not  entitled  to  an  answer  to 
such  part  of  the  bill  to  which  the  demurrer  applied ; 
and  the  ground  of  that  opinion  is,  that  the  Plainti£^ 
after  the  answer  and  demurrer  had  been  put  in,  that 
is,  on  the  6th  of  May^  amended  his  bill  by  adding 
parties. 

Although  there  is  no  case  directly  in  point,  there  are 
certain  well  known  rules  of  practice  which  appear  to 
me  to  lead  to  the  proper  decision  of  this  point. 

If  a  Plaintiff*,  before  answer,  amend  his  bill,  the  De- 
fendant must  answer  the  whole  bill  as  amended.  If  a 
Defendant  demur  to  the  whole  bill,  and  the  demurrer 
b^  over-ruled,  and  the  Plaintiff  then  amend  the  bill, 

or 
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or  if,  before  argument  of  the  demurrer,  the  PlaintiflF 
amend  his  bill,  and  the  demurrer  is  so  disposed  of,  the 
Defendant  must  answer  the  whole  bill.     The  reason  is 
obvious :  in  all  these  cases,  there  having  been  no  prior 
answer,  there  can  be  no  admission,  on  the  part  of  the 
Plaintiff,  of  the  sufficiency  of  any  former  answer,  and 
no  question  as  to  what  part  of  the  bill  the  Defendant 
ought  to  answer.     But  if,  after  an  answer  put  in,  the 
Plaintiff   amend    his  bill,   otherwise   than    by   adding 
parties,  he  cannot  afterwards  except  to   the   answer. 
He  is  considered  as  having,  by  the  amendment,  ad- 
mitted the  sufficiency  of  the  answer ;  and  it  is  his"  own 
fault  that  he  did  not  take  exceptions  to  it  before  be 
amended   his  bill.      Upon   the   same  principle,  if  he 
takes  exceptions  to  the  answer,  and  they  are  submitted 
to  or  allowed,  and  he  then  amend  his  bill,  he  cannot 
take  any  new  exception  to  that  part  of  the  bill  which 
has  not  been  amended,  unless  the  amendments  alter  the 
meaning  and  construction  of  such  part,  and  so  in  effect 
make  it  part  of  the  amendment;    Partridge  v.  Hay- 
craft,  (a)     In  the  first  case,  by  amending  without  ex- 
cepting, he  admits  the  sufficiency  of  the  answer  alto- 
gether ;  in  the  latter,  by  excepting,  and  then  amending, 
he  admits  the  sufficiency  of  the  answer,  except  so  far 
as  he  has  complained  of  it  by  his  exceptions ;  but  bow 
can  he  be  supposed  to  admit  the  sufficiency  of  an  answer, 
which  the  Defendant  has,  by  demurring,  refused  to  put 
in  ?  and  why  is  not  a  demurrer  to  part  of  the  bill  upon 
this  point  to  be  dealt  with  upon  the  same  principle  as  a 
demurrer  to  the  whole  bill?     It  is  the  duty  of  the  De- 
fendant to  keep  separate  the  parts  of  the  bill  to  which 
he  answers  from  that  part  to  which  he  demurs. 


In  the  absence,  therefore,  of  any  authority,  I  cannot 
think  that,  upon  principle,  after  a  demurrer  over-ruled, 

a  plaintiff 

{a)  1 1  Vet.  570. 
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a  plaintiff  ought  to  be  precluded  from  calling  for  an 
answer  to  those  parts  of  the  bill  covered  by  the  de- 
murrer, by  his  having  amended  the  bill  before  taking 
exceptions. 

There  is,  however,  another  ground  in  the  case  which 
seems  to  exclude  this  general  question;  namely,  that  the 
amendment  was  only  by  adding  a  party,  which,  according 
to  the  cases  of  Taylor  v.  Wrench  (a)  and  Miller  v. 
Wlieatley  {b\  would  not,  in  any  case,  preclude  the 
Plaintiff  from  taking  exceptions  to  the  answer.  There 
is  no  question  but  that  the  parts  excepted  to  are  not 
answered ;  and  I  am  of  opinion  that  the  Defendant  is 
compellable  to  answer  them,  and,  consequently,  that 
the  exceptions  to  the  Master's  report  ought  to  have 
been  over-ruled. 


(a)  9  Fes,  31$. 


{h)  1  Sim.  296* 


BUDGEN  V.  SAGE,  (a) 
llAWDON  V.  SAGE. 


March  10.16. 


TTSAAC  SAGE  by  his  bond,  dated  the  15th  of  Jufie  Arettduary 
m  IcfT&tfic  filed  a 

-*-   1812,  bound  himself  in  the  penal  sum  of  1200/.  bill  against 

conditioned  for  the  payment  to  Richard  Jennings  of  the  personal 

632/.  tives  of  a  tes« 
tator.foran 
{a)  The  reporters  are  indebted  to  Mr.  Calvert  for  the  note  of  account  and 

this  case.  payment. 

Before  decree 
in  that  cause,  a  creditor  of  the  testator,  upon  a  bond,  in  respect  of  which  no  in- 
terest had  been  paid,  or  acknowledgment  of  debt  made  for  upwards  of  twenty  years, 
filed  a  creditor's  bill  against  the  same  representatives ;  and  the  Defendants,  by  their 
answer  to  the  second  bill,  admitted  the  existence  of  the  bond  debt.  Afterwards,,  the 
Plaintiff  in  the  first  cause  obtained  the  common  decree  in  a  residuary  legatee's  suit, 
and  the  Defendants  thereupon  moved  for  and  obtained  an  order  that  all  further 
proceedings  in  the  second  cause  might  be  stayed*  The  Lord  Chancellor,  on  appeal, 
discharged  that  order,  and  in  the  second  cause  made  the  common  decree  in  a 
creditor's  suit,  and  directed  the  report  to  be  made  in  both  causes* 


Vol.  hi. 


Zz 
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1838.       6S2L  1 5s.f  with  interest  Isaac  Sage  died  in  1 8 1 5,  hating 
left  his  residuary  personal  estate  to  his  daughter. 

Budgetif  the  Plaintiff  in  the  first  mentioned  suit,  mar- 
ried the  daughter,  and  in  1835  filed  his  bill  against 
the  personal  representatives  of  Isaac  Sage^  for  the  pur- 
pose of  obtaining  an  account  and  payment  of  the  resi- 
duary personal  estate  of  Isaac  Sage  ;  and,  on  the  26th  of 
July  1837,  the  common  decree  in  a  residuary  legatee's 
suit  was  made  in  the  cause  of  Budgen  v.  Sage, 

On  the  3d  of  May  1837,  Rawdotij  the  Plaintiff  in 
second  mentioned  suit,  and  who  was  then  entitled  to 
the  benefit  of  Isaac  Sag^s  bond,  filed  a  creditor's  bill 
against  the  personal  representatives  of  Isaac  Sage.  At 
the  time  of  filing  the  bill  the  principal  debt  and  interest 
exceeded  the  penalty,  no  interest  having  been  paid  in 
respect  of  the  bond  since  the  death  of  Isaac  Sage  (the 
obligor)  in  1815.  No  acknowledgment  of  the  bond  debt 
had  been  made  since  the  death  of  the  obligor.  The  De- 
fendants, in  Rawdon  v.  Sage,  by  their  answer,  admitted 
the  existence  of  the  bond  debt.  On  the  8th  of  August 
1837,  the  cause  oi Rawdon  v.  Sage  was  set  down  for  hear- 
ing. On  the  same  day,  the  Plaintiff's  solicitor  in  Budgen 
v.  Sage  gave  the  Plaintiff's  solicitor  in  Rawdon  v.  &ige  a 
formal  notice  of  the  common  decree  in  a  residuary  legatee's 
suit  having  been  obtained  in  Budgefiv.  Sage^  and  submitted 
that  Rawdon  would  have  an  opportunity  of  establishing 
his  claim  under  that  decree,  and  that  all  further  pro- 
ceedings in  Rawdon  v.  Sage  would  be  irregular.  On  the 
11th  of  November  1837,  the  Plaintiff's  solicitor  in  Raw- 
don V.  Sage  sent  the  following  notice  to  the  Plaintiff's 
solicitor  in  Budgen  v.  Sage^  and  to  the  Defendants'  soli- 
citor in  both  suits ;—'"  I  beg  to  inform  you  that  I  intend 
to  proceed  with  the  cause  of  Raxodon  v.  Sage^  unless  you 
take  steps,  before  the  18th  o(  November  instant,  to  obtain 

an 
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an  order  staying  proceedings  and  providing  for  the  costs 
of  the  Plaintiff  in  Rawdon  v.  Sage,  and  placing  him  in 
the  same  situation  with  respect  to  the  proof  of  his  debt 
as  he  would  be  m  if  Baiodon  v.  Sage  were  prosecuted." 

On  the  2d  of  December  1837  a  motion  was  made  in 
both  suits,  before  the  Master  of  the  Rolls,  by  the  De- 
fendants (being  the  same  persons  in  both  suits,  u  e.  the 
personal  representatives),  to  restrain  the  Plaintiff  in 
Mawdon  v.  Sage  from  all  further  proceedings  in  that 
suit.  The  motion  was  opposed,  on  the  ground  that 
JRanodon  v.  Sage  was  ready  for  hearing,  and  that  the 
Plaintiff  in  that  suit  could  not  have  the  same  benefit 
under  the  decree  in  Budgen  v.  Sage  as  he  would  have  in 
his  own  suit.  Mr.  Booth  appeared  for  the  Defendants 
in  both  suits ;  Mr.  Bacon^  for  the  Plaintiff  in  Budgen  v. 
Sage;  and  Mr.  Havens^  for  the  Plaintiff  in  Rawdon  v. 
Sage.  The  Master  of  the  Rolls  ordered  the  motion  to 
stand  over  till  the  hearing  of  the  cause  of  Rcewdon  v. 
Sage. 

On  the  2Sd  of  December  18S7,  Bawdon  v.  Sage  came 
on  for  hearing  at  the  Rolls ;  and  Mr.  Booth  again 
moved  in  both  suits  to  stay  all  proceedings  in  Bawdon 
V.  Sage.  Mr.  Havens  read  the  admissions  in  the  answer 
of  the  Defendants  in  Bawdon  v.  Sage  with  respect  to  the 
bond  debt,  and  contended  that  the  Plaintiff  in  that  suit 
was  entitled  to  the  usual  decree  in  a  creditor's  suit. 

The  Master  of  the  Rolls  made  an  order  directing 
that  proceedings  in  Bawdon  v.  Sage  should  be  stayed ; 
that  the  Plaintiff  in  that  suit  should  be  at  liberty  to  go  in, 
under  the  decreerin  Budgen  v.  Sage^  and  prove  his  debt, 
and  also  his  costs  up  to  and  including  the  motion  to  stay 
him ;  and  that  he  should  pay  the  costs  of  the  hearing 
in  Bawdon  v.  Sage. 

Z  z  2  Mr. 
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March  10. 


Mr.  Havens,  on  behalf  of  the  Plaintiff  in  Rawdan  v. 
Sage,  moved,  before  the  Lord  Chancellor,  to  discharge 
or  vary  the  order  of  the  Master  of  the  Rolls,  and  con- 
tended that  his  client  could  not,  in  Budgen  v.  Sage^ 
have  the  benefit  of  the  admissions  which,  by  the  answer 
in  Bawdon  v.  Sage,  the  Defendants  had  made  of  the 
existence  of  the  debt ;  that,  at  the  time  when  his  suit 
was  stayed,  Rawdon  was  in  a  situation  to  take  a  decree ; 
and  that  it  was  extremely  hard  upon  him  to  deprive 
him  of  that  advantage,  and  to  compel  him  to  prove  his 
debt  in  Budgen  v.  Sage,  where  the  question  of  presumed 
satisfaction  of  the  bond  might  be  successfully  raised 
against  him,  and  where  he  would  not  have  the  costs  of 
proving  his  debt. 


Mr.  Bacon,  in  opposition  to  the  motion,  said  the  matter 
had  been  fully  gone  into  before  the  Master  of  the  Rolls, 
when  the  cause  came  on  before  him ;  and  that  the  Master 
of  the  Rolls  held  that,  according  to  the  practice,  the 
Plaintiff  in  Bawdon  v.  Sage  was  not  entided  to  a  decree 
in  that  suit  He  also  referred  to  and  distinguished  the 
cases  of  Shipherd  v.  Towgood  (a),  and  Pickford  v. 
Hunter,  (i) 

Mr.  Booth,  also  in  opposition  to  the  motion,  said  that 
the  Plaintiff  in  Bawdon  v.  Sage  had  actually  invited  the 
Defendants  to  stay  the  suit* 

The  Lord  Chancellor. 

But,  Mr.  Booth,  you  have  not,  in  compliance  with  tlie 
terms  of  the  notice,  placed  the  Plaintiff  in  Baxcdon  v. 
Sage  in  the  same  situation  as  that  in  which  he  would  be 
in  case  his  own  suit  were  prosecuted.    Before  I  decide 

on 


(a)  1  T.  4-  Russ,  579. 


(i)  5  Sim.  122. 
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on  this  motion,  I  should  like  to  be  placed  in  the  same 
situation  as  the  Master  of  the  Rolls  was,  by  having 
the  cause  of  Sawdon  v.  Sage  set  down  before  me ;  and 
let  the  motion  stand  over  till  then. 
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Rawdon  v.  Sage  was  accordingly  set  down  by  consent^ 
and  came  on  for  hearing  before  the  Lord  Chancellor, 
when  Mr.  Havens  read  the  admissions  in  the  answer  of 
the  Defendants. 


March  16* 


TTie  Lord  Chancellor  asked  the  Defendants'  coun- 
sel, Mr.  Boothj  whether  he  had  any  reason  to  give,  why 
the  Plaintiff  in  Rawdon  v.  Sage  was  not  upon  these  ad- 
missions entitled  to  a  decree  ? 

Mr.  Booth  admitted  that  he  had  none. 

The  Lord. Chancellor  then  asked  the  counsel  for 
Bawdon  whether  he  submitted  to  go  in  under  Budgen 
V.  Sagey  provided  he  got  his  decree  in  Rawdon  v.  Sage; 
and  was  answered  in  the  affirmative. 

The  Lord  Chancellor. 

Then  take  the  usual  creditor's  decree  in  the  suit  of 
Ra'ssdon  v.  Sage,  and  let  the  Master  make  one  report  in 
both  suits.  The  order  of  the  Master  of  the  Rolls  will 
be  discharged ;  and  let  the  costs  of  the  motion  below 
and  of  this  motion  be  costs  in  the  cause  of  Budgen  v. 
Sage. 


Zz  3 
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July  2.  BARBER  ».  BARBER- 

Nw,  12. 

A  testator,  TOHN  MACKINTOSH,  by  his  wUl,  which  was 

after  be-  C/    duly  executed  and  attested  to  pass  freehold  estate 

certain  shares  by  devise,  after  directing  that  his  real  and  personal 

ofhisresi-  estate  and  effects  should  be  sold,  and  his  debts  paid, 

duary  estate  "^ 

(the  produce  and  that  an  investment  should  be  made  to  answer  a 

fundUo  his  certain  annuity  therein  mentioned,  and  giving  the  capital 

son  and  of  the  fund  so  to  be  invested,  after  the  death  of  the  an- 

spectively,  nuitant,  to  his  son  John  and  his  daughter  B^iza  Jane, 

directed  that  gave  and  bequeathed  unto  his  son  John  Mackintoshj  his 
the  interest  of  ^       ,         _,.       -r        -m^    » .        >    -.^         ^       «»  i 

the  share         daughter  Eltza  Jane  Mackintosh,  Mary  Ann  Shears,  and 

given  to  the  Martha  Shears,  the  whole  residue  of  his  propertv  of  every 
son  should  be  '  r     r      m  j 

applied  for  description,  to  be  divided  among  them  in  separate  and 

tenanM°and  ^^"^1  proportions.     And,  afler  giving  special  directions 

education  till  with  respect  to  the  investment  and  application   of  the 

and  that  after  respective   shares   of  Mary  Ann  Shears  and   Martha 

that  period  he  Shears,  his  will  continued  as  follows :  — 

should  have  „   a|v 

power  to  re-  -fxticr 

ceive  and  dispose  of  such  interest  till  his  age  of  twenty-five,  when  the  whole  of 
the  property  bequeathed  to  hiro  was  to  be  at  his  own  disposal.  He  further  directed 
that  half  the  property  given  to  his  daughter  should  be  invested,  in  trust  for  her 
maintenance,  education,  use,  and  benefit,  during  her  life,  and  for  her  children,  if 
any,  after  her  decease;  and,  if  there  was  no  issue  living  at  her  decease,  the  said 
property  was  to  devolve  to  his  son ;  and  in  case  he  was  dead  also,  and  had  left 
no  issue,  the  said  property  was  to  devolve  to  his  executors  thereinafter  named. 
The  other  half  of  the  property  be(]ueathed  to  his  daughter  he  directed  to  be  in- 
vested for  her  sole  use  and  benefit  till  twenty-one,  and  that  the  said  property  should 
then  be  at  her  own  disposal;  and,  if  either  the  son  or  daughter  should  die  under 
twenty-one,  the  property  be(jueathed  to  the  one  so  dying  should  devolve  to  the 
other;  and,  if  both  should  die  under  that  age,  then  the  property  bequeathed  to 
them  should  devolve  to  and  become  the  property  of  the  four  persons  therein 
named  and  described,  to  be  divided  betwixt  them  in  equal  proportions,  and  their 
heirs  for  ever;  which  four  persons  he  also  appointed  his  executors.  One  of  the 
four  persons  named  executors  renounced  probate,  and  declined  to  act;  and  after- 
wards both  the  son  and  daughter  died  under  twenty-one,  and  without  issue  : 

Held,  first,  that  the  interest  which  accrued  upon  the  shares  of  the  son  and 
daughter  during  their  respective  minorities,  so  far  as  it  had  not  been  applied  to 
their  maintenance  and  education,  vested  absolutely  in  them,  and  passed  to  their 
personal  representatives ;  and. 

Secondly,  that  the  one  fourth  share  in  the  residue,  to  which  the  executor  who 
had  renounced  >yould  have  been  entitled  as  one  of  the  legatees  over,  if  he  had 
acted,  was  a  lapsed  legacy,  and  did  not  devolve  to  the  three  other  persons  named 
with  him  as  legatees  of  that  residue. 
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<*  After  the  sale  of  my  estate  and  property  as  before 
directed,  I  desire  that  the  property  I  have  bequeathed 
to  my  son  John  Mackintosh  and  my  daiighter  Eliza 
Jane  Mackiniosfi  may  be  invested  in  the  public  funds 
of  Great  Britain,  in  separate  accounts,  in  the  names 
of  trustees  appointed  by  my  executors,  and  also  in  the 
names  of  my  son  and  daughter,  and  for  the  sole  use 
and  benefit  of  my  son  and  daughter.  And  it  is  also  my 
will  and  desire  that  the  interest  or  dividends,  arising  from 
the  said  funded  property  for  my  son  John,  be  applied  for 
his  maintenance,  education,  &c.,  until  he  arrives  at  the 
age  of  twenty-one  years ;  and  after  that  period  he  shall 
have  the  power  of  receiving  such  interest  or  dividends 
hhnself,  and  dispose  of  it  as  he  may  think  proper,  until 
he  arrives  at  the  age  of  twenty-five  years :  then  the 
whole  of  the  property  I  have  bequeathed  to  him  shall 
be  at  his  own  disposal  without  control. 


18S8. 


**  It  is  my  will  and  desire  that  half  the  property  which 
I  last  bequeathed  to  my  daughter  Eliza  Jane  may  be  in- 
vested in  the  public  funds  of  Great  Britain,  in  the  name 
of  herself  and  trustees  appointed  by  my  executors  for 
that  purpose,  for  her  maintenance,  education,  use,  and 
benefit  during  her  life ;  and  for  her  child  or  children, 
if  any,  living  at  the  time  of  her  decease.  But  if  there  is 
no  issue  living  at  the  time  of  her  decease,  that  the  said 
property  shall  devolve  to  my  son  John  Mackintosh  ;  and 
in  case  he  is  dead  also,  and  has  left  no  issue,  the  said 
property  shall  devolve  to  my  executors  herein  named : 
but  if  there  is  issue  of  my  son  John  living,  then  it  shall 
devolve  to  that  issue.  And  the  other  half  of  the  pro- 
perty bequeathed  to  her  shall  be  invested  in  the  public 
funds  for  her  sole  use  and  benefit  until  she  arrives  at 
the  age  of  twenty-one  years ;  then  the  said  property 
shall  be  at  her  own  disposal  without  control. 
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**  It  is  my  will  and  intention  that  my  son  John  Mackintosh 
may  dispose  of  his  property  by  will  after  he  has  attained 
the  age  of  twenty-one  years ;  but  should  he  die  before  he 
arrives  at  that  age,  then  the  said  property  shall  devolve 
to  my  daughter  Eliza  Jane^  if  she  is  living ;  and  should 
Eliza  Jane  die  before  she  is  twenty-one  years  of  age, 
then  the  property  bequeathed  to  her  shall  devolve  to 
my  son  John ;  but  should  both  die  before  they  arrive 
at  twenty-one  years  of  age,  then  the  property  be- 
queathed to  them  shall  devolve  to  and  become  the 
property  of  Mr.  Joseph  Barber,  America  Square,  Mr. 
John  Stapp,  of  Snowhill,  Mr.  Frederick  Grigg,  of  the 
Old  South  Sea  House,  and  Mr.  George  Capper,  of  Crosby 
Square,  in  London,  to  be  divided  betwixt  them  in  equal 
proportions,  and  to  their  heirs  for  ever;  which  last  men- 
tioned four  persons  I  also  appoint  as  my  executors,  to 
see  that  every  thing  is  duly  executed  and  performed 
according  to  my  will  and  desire  herein.  I  also  appoint 
Mr.  Francis  Garratt  and  Mr.  John  Garratt  as  executors, 
in  addition  to  the  above  persons ;  for  which  I  request 
these  two  friends  will  accept  of  50/.  each,  as  a  testimony 
of  my  regard.  I  also  request  that  Messrs.  Francis  and 
John  Garrait  will  act  as  guardians  in  conjunction  with 
Mr.  Capper,  Mr.  Barber,  Mr.  Grigg,  and  Mr.  Stapp,  for 
the  care  of  the  persons  and  property  of  my  son  John^ 
and  Eliza  Jane,  and  Mary  Ann,  and  Martha  Shears" 


The  testator,  by  an  unattested  codicil,  stated  his  will 
to  be,  that  if  any  of  his  executors  should  refuse  to 
accept  the  trust  and  act  as  executor  according  to  the 
directions  in  his  will,  then  he  annulled  totally  his  bequest 
of  his  property  to  every  such  person  who  should  so 
refuse. 


The  testator  died  in  the  year  1818|  leaving  his  son 
and  daughter,  Jo/m  Mackintosh  and  Eliza  Jane  Mackin* 

tosh, 
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ioshy  his  sole  next  of  kin ;  and  a  bill  was  soon  afterwards 
filed  to  have  the  rights  of  the  difierent  parties  interested 
under  the  will  ascertained,  and  the  property  administered 
and  secured  for  their  benefit,  under  the  direction  of  the 
Court.  George  Capper^  Francis  Garrattj  and  Johi 
Garratt  renounced  probate  of  the  will,  which  was 
proved  by  the  three  other  persons  named  as  executorsi 
who  alone  acted  in  the  execution  of  the  trusts. 


Babber 


V, 

Babber. 


John  Mackintosh,  the  son,  died  in  November  18  34,  an 
infant  of  the  age  of  nineteen  years,  and  without  issue ; 
having,  by  his  will,  bequeathed  all  his  personal  estate  to 
Eliza  Jane  Mackintosh^  his  sister,  and  appointed  the  said 
•  Joseph  Barber  his  sole  executor.  Eliza  Jane  Mackin* 
tosh  died  a  few  months  afterwards,  also  under  age  and 
unmarried,  and  leaving  a  will :  and  upon  her  death  a 
bill  of  revivor  and  supplement  was  filed  by  her  personal 
representatives  against  the  six  persons  named  as  exe- 
cutors in  the  will  of  the  original  testator,  and  against 
the  other  persons  interested  in  his  residuary  estate,  pray- 
ing that  the  rights  of  the  Plaintiffs,  as  representing  Eliza 
Jane  Mackintosh,  might  be  declared. 


The  decree  of  the  Master  of  the  Rolls,  made  at  the 
hearing  of  this  supplemental  cause,  contained,  amongst 
other  things,  the  two  following  declarations :— first,  that 
soffluch  of  the  income  of  the  several  shares  of  John  Mack" 
intoHi  and  Eliza  Jane  Mackintosh,  in  the  residue  of  the 
original  testator's  estate,  as  accrued  during  their  respec- 
tive lifetimes,  and  was  not  applied  in  their  maintenance 
or  education,  belonged  absolutely  to  them,  respectively, 
and  passed  by  their  respective  wills ;  and,  secondly, 
that  the  share  which  George  Capper  would,  under  the 
original  testator's  will,  have  taken  in  the  two  several 
moieties  of  the  one  fourth  share  of  the  residuary  estate 
thereby  bequeathed  to  JUiza  Jane  Mackintosh^  and  to  her 

and 
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and  her  children,  and  also  in  the  one  fourth  share  of  sach 
residaary  estate,  thereby  bequeathed  to  John  MackintoA^ 
had,  in  consequence  of  Capper  having  renounced  pro- 
bate, devolved  upon  the  Defendants  Bat-ber^  Sttipp,  and 
Grigg,  as  tenants  in  common;  and  that  those  three 
persons  v^ere  entitled,  in  equal  thirds,  to  the  said  two 
one  fourth  shares  accordingly. 

The  Plaintiffs  and  the  Defendants,  the  acting  exe- 
cutors of  the  original  testator,  presented  cross-petidoos 
of  appeal  against  the  decree  of  the  Master  of  the  Rolls, 
which  came  on  to  be  heard  together. 

The  Plaintiffs,  by  their  appeal,  submitted  that  the 
contingent  bequest  over  of  the  shares  of  residuary  estate, 
previously  bequeathed  to  the  testator's  son  and  daugh- 
ter, was  not  a  gift;  to  the  persons,  as  a  class,  who  should 
take  upon  themselves  the  office  of  executors,  but  was  a 
gift  to  the  four  individuals  named,  as  tenants  in  com- 
mon ;  and  that  the  one  fourth,  therefore,  of  that  residue, 
which  Capper  had  lost  in  consequence  of  his  declining 
to  act,  was  a  lapsed  legacy,  and  went  to  the  testator's 
next  of  kin. 


The  Defendants'  petition  of  appeal  submitted  that, 
upon  the  true  construction  of  the  will,  such  portion  of 
the  income  as  had  accumulated  upon  the  respective  shares 
of  residue,  bequeathed  to  the  testator's  son  and  daughter 
respectively  during  their  minorities,  did  not  vest  in  the 
son  and  daughter  absolutely,  so  as  to  form  part  of  their 
estate,  and  pass  to  their  respective  personal  representa- 
tives ;  but  that  in  the  event,  which  had  happened,  of 
their  both  dying  under  age,  it  had  passed,  under  the 
ulterior  limitation,  to  the  persons  who,  upon  that  event, 
were  appointed  to  take  in  remainder  the  shares  of  capital 
out  of  which  such  accumulation  of  income  bad  arisen. 

The 
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The  petitions  of  appeal  also  raised  two  other  ques- 
tions ;  but  as  these  turned  merely  upon  the  construction 
of  particular  clauses  and  expressions  in  the  will,  and 
involved  no  general  principle,  it  has  not  been  considered 
expedient  to  report  the  case  as  to  them,  or  to  set  out 
those  parts  of  the  will  upon  which  they  arose* 

Mr.  Wigramj  Mr.  Humphry^  Mr.  Elderton^  and  Mr. 
Lqfius  Wigram^  for  the  Plaintiffs. 

Mr.  Tinney^  Mr.  Knight  Bruce,  Mr.  Richards,  and 
Mr.  Romilly,  for  the  Defendants,  the  executors. 

The  cases  referred  to  upon  the  question  raised  by  the 
Plaintiff'  appeal  are  stated  and  considered  in  the  judg- 
ment. 


Upon  the  question  raised  by  the  Defendants'  appeal, 
Nicholls  V.  Osborn  (a),  Chaworth  v.  Hooper  (i),  ^ey  v. 
Barnes  (c)  were  cited. 


The  Lord  Chancellor.  [After  affirming  the  judg<* 
ment  of  the  Master  of  the  Rolls  upon  another  question, 
raised  by  the  Defendants'  appeal.] 

The  remaining  question  upon  the  appeal  of  the  De- 
fendants is,  as  to  the  interest  upon  the  shares  of  the 
residue  bequeathed  to  John  and  Eliza  Jane,  they  having 
both  died  under  twenty-one,  and  thereby  lost  the  benefit 
of  the  capital  of  such  shares. 

The  gift  is  to  the  four  residuary  legatees  absolutely, 

subject  to  the  following  directions:  —  The  investment 

is 
(a)  S  P.  Wm.  419.       {b)  S  Bro.  C.  C.  8S.        (c)  3  Mer.  585. 
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is  to  be  for  the  sole  use  and  benefit  of  John  and  EUza 
Jane.  The  interest  and  dividends  of  JohrCs  share  are 
to  be  applied  for  his  maintenance  and  education  till 
twenty-one :  from  that  age  till  twenty-five  he  is  himself 
to  receive  and  to  have  power  to  dispose  of  such  interest 
and  dividends ;  and  at  twenty-five  the  whole  property  is 
to  be  at  his  disposal.  Half  the  property  last  bequeathed 
to  Eliza  Jane  is  to  be  invested  for  her  maintenance,  eda- 
cation,  use,  and  benefit,  for  her  life,  with  remainder  to  her 
children ;  and  if  there  should  be  none,  the  said  property 
is  to  devolve  to  John :  and  if  he  should  also  die  without 
issue,  the  said  property  is  to  devolve  to  the  executors. 
The  other  half  of  the  property  bequeathed  to  Eliza 
Jane  is  to  be  invested  for  her  sole  use  and  benefit  till 
twenty-one,  when  the  same  is  to  be  at  her  sole  disposal. 
If  both  John  and  Eliza  Jane  die  before  twenty-one,  the 
property  bequeathed  to  them  is  to  devolve  and  become 
the  property  of  the  four  executors. 


The  gifls  are  absolute,  except  in  the  event  of  death 
under  twenty-one ;  and  the  interest  of  Eliza  Jan^s  share 
is,  in  the  mean  time,  to  be  applied  for  her  use  and  be- 
nefit as  to  one  half,  and  her  sole  use  and  benefit  as  to  the 
other  half.  The  interest  and  dividends  of  John^s  share 
are  directed  to  be  applied  for  his  maintenance,  edu- 
cation, &c.  till  he  attains  twenty- one.  As  to  both,  the 
investments  are  to  be  for  the  sole  use  and  benefit  of 
the  legatee ;  and  the  gift  over  is  of  "  the  property  be- 
queathed," the  expression  throughout  used  in  describing 
the  capital. 


As  to  the  whole  of  John*s  share,  and  as  to  one  half 
of  Eliza  Jan^s  share,  the  gift  is  absolute;  but  the  power 
of  disposition  is  postponed  till  a  certain  age;  and  of  the 
other  one  half  of  Eliza  Jan^s  share  she  is  tenant  for  life; 
and  as  to  all,  there  is  a  gift  over,  upon  the  happening 

of 
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of  certain  events;  but  till  such  events  happen^  the  pro-  1838. 
perty  belongs  to  the  legatees  John  and  lEXiza  Jane^  and 
they  are  entitled  to  the  interest  of  it  It  is  vested,  sub- 
ject to  be  devested.  The  ordinary  result  of  such  vesting 
is  to  give  to  the  legatee  a  right  to  the  intermediate  in- 
terest; and  he  cannot  be  less  entitled  to  it  because  the 
testator  has  directed  the  interest  to  be  applied  for  his 
maintenance,  education,  &c.,  for  his  use  and  benefit,  or 
for  his  sole  use  and  benefit.  And  who  is  it  who  contest 
this  claim  of  the  legatees  ?  Why,  the  legatees  over.  Do 
the  terms  of  the  gift  over  give  it  ?  The  terms  used  are 
**  the  property  bequeathed  "  to  the  first  legatee — the  very 
terms  used  in  describing  the  capital,  and  terms  by  no 
means  applicable  to  the  interest  upon  the  property  be- 
queathed, which  might  arise  after  the  bequest  had  taken 
efiect  If  they  cannot  claim  under  the  terms  of  the  gift 
over,  that  is,  if  the  interest  accrued  be  not,  in  terms,  given 
over  with  the  capital,  they,  as  legatees  of  that  capital 
upon  a  contingency,  can  have  no  title  to  the  interest 
which  arose  prior  to  the  contingency.  I  think,  there- 
fore, the  judgment  of  the  Master  of  tlie  Rolls  entirely 
right  upon  this  point  also ;  and,  as  this  exhausts  the 
grounds  of  the  appeal  of  the  Defendants,  I  think  that 
such  appeal  must  be  dismissed  with  costs. 

[The  Lord  Chancellor  then  stated  the  two  questions 
which  had  been  raised  on  the  appeal  of  the  Plaintifis, 
and  after  disposing  of  the  first,  as  to  which  he  concurred 
in  the  judgment  of  the  Master  of  the  Rolls,  continued 
as  follows :  — ] 

The  last  question  is  one  of  much  more  difficulty. 
The  Plaintifis  claim  the  share  of  George  Capper  as  un- 
disposed of,  the  gift  to  him  having  failed  by  his  refusing 
to  act  as  executor.  The  three  other  executors  named 
with  him  as  residuary  legatees,  on  the  othei^  band,  con- 
tend 
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tend  that  they  are  entitled  to  the  residue  in  thirds,  in- 
cluding, therefore,' the  share  destined  for  George  Capper, 
The  direction  in  the  will  is  that,  in  the  event  of  the 
death  of  John  and  Eliza  Jane  under  twenty-one^  the 
property  bequeathed  to  them  shall  devolve  to,  and  be- 
come the  property  of  the  four  persons,  each  particularly 
named  and  described,  to  be  divided  betwixt  them  in 
equal  proportions,  and  to  their  heirs  for  ever ;  whidi 
last  mentioned  four  persons  he  appoints  executors; 
and  he  afterwards  appoints  two  other  executors.  It 
is  not  now  in  dispute  that  this  bequest  was  made  to 
these  four  persons  as  executors  ;  that  is,  upon  conditioD 
that  they  took  upon  themselves  that  office,  and  con* 
sequendy  that  Mr.  Capper^  having  renounced,  cannot 
claim  his  share ;  but  that  being  so  does  not  ^pear  to 
me  to  assist  in  the  solution  of  the  present  questioo. 
That  would  have  been  so,  just  as  much  if  Capper  had 
been  the  only  executor,  and  the  only  legatee  over. 
That  question  depends  entirely  upon  whether  the  gift 
be  conditional  or  not 


The  question  to  be  decided  is,  who  are  the  legatees? 
It  is  quite  clear  that,  if  the  legatees  had  not  been  ap- 
pointed executors,  the  gift  to  them  would  have  created  a 
tenancy  in  common,  and  therefore  that,  upon  the  failure 
of  the  gift  to  any  one,  his  share  would  have  been  undis- 
posed of,  and  that  the  three  others  could  not  have  claimed. 
And  it  is  equally  clear  that,  if  any  other  condition  bad 
been  imposed  upon  these  four  tenants  in  common,  upon 
which  their  title  to  the  legacy  was  to  depend,  and  one 
bad  refused  to  perform  the  condition,  his  share  would 
have  been  undisposed  of,  and  that  the  other  three  could 
not  have  claimed  it.  The  ground  upon  which  the  title 
of  the  executors  who  proved  is  rested  leaves  these  pro- 
positions untouched ;  for  it  stands  upon  this  ground,  that 

the 
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the  gift  is  to  a  class,  and  that  the  throe  executors  who 
proved  constitute  the  class ;  and  it  was  contended  that 
there  was  no  distinction  between  a  gift  to  executors  as 
tenants  in  common,  and  a  gift  to  certain  persons  as 
tenants  in  common  who  are  afterwards  appointed  exe- 
cutors. 


18S8. 


This,  as  all  other  questions  of  construction,  roust 
depend  upon  the  intention.  A  gift  to  a  class  implies  an 
intention  to' benefit  those  who  constitute  the  class,  and 
to  exclude  all  others ;  but  a  gift  to  individuals  described 
by  their  several  names  and  descriptions,  though  they 
may  together  constitute  a  class,  implies  an  intention  to 
benefit  the  individuals  named.  In  a  gift  to  a  class  you 
look  to  the  description,  and  inquire  what  individuals 
answer  to  it ;  and  those  who  do  answer  to  it  are  the 
legatees  described.  But  if  the  parties  to  whom  the  legacy 
is  given  be  not  described  as  a  class,  but  by  their  indi- 
vidual names  and  additions,  though  together  constituting 
a  class,  those  who  may  constitute  the  class  at  any  par- 
ticular time  may  not,  in  any  respect,  correspond  with 
the  description  of  the  individuals  named  as  legatees. 
If  a  testator  give  a  legacy  to  be  divided  amongst  the 
children  of  A,  at  a  particular  time,  those  who  constitute 
the  class  at  the  time  will  take ;  but  if  the  legacy  be 
given  to  J3.,  C,  and  D.,  children  of  A.^  as  tenants  in 
common,  and  one  die  before  the  testator,  the  survivors 
will  not  take  the  share  of  the  deceased  child.  The 
question  roust  be,  was  the  intention  to  bequeath  to  those 
who  might,  at  the  time,  constitute  the  class,  or  to  cer- 
tain individuals  who,  it  was  supposed,  would  constitute 
it  ?  Such  would  appear  to  be  the  question  to  be  asked, 
and  the  point  to  be  ascertained ;  but  the  more  important 
inquiry  is,  whether  the  authorities  justify  and  support 
this  view  of  the  case. 


In 
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In  Page  v.  Pcige{a\  decided  by  Lord  King  in  1728^ 
and  approved  by  Lord  Talbot  in  1734,  there  was  the 
gift  of  a  residue  to  six  persons,  to  each  one  sixth ;  and 
they  were  appointed  executors.  It  was  held  that  the 
one  sixth  of  one  who  died  in  the  lifetime  of  the  testator 
lapsed  for  the  next  of  kin.  In  this  case  there  is  a  gift 
to  four  equally,  to  be  divided  betwixt  them,  i.  e,  to  each 
one  fourth.  In  O^men  v.  Owen  {b)  the  testator  gave  the 
residue  of  his  estate  to  his  two  nieces,  to  be  equally 
divided  between  them,  and  appointed  them  executrixes. 
One  died  in  the  testator's  lifetime;  and  Lord  Hardwick 
said  that  he  had  followed  Page  v.  Page  in  Holdemess  v. 
Reyner ;  and  that  the  reasoning  of  Sir  J.  JetyU,  in 
HurU  v.  Berkley^  could  not  be  supported ;  and  held  that 
the  share  intended  for  the  deceased  niece  lapsed  for  the 
benefit  of  the  next  of  kin,  and  did  not  go  to  the  5U^ 
viving  niece. 


In  Knight  v.  Gould  (c),  the  gift  was  of  the  residue  *'to 
my  executors  hereinafter  named,  to  pay  my  debts,  lega- 
cies, &c.,  and  also  to  recompense  them  for  their  trouble, 
equally  between  them;''  and  three  persons  were  then 
named  executors,  one  of  whom  died  in  the  testator's  life- 
time; and  Sir  John  Leach  first,  and  Lx>rdBroughamf  upon 
appeal,  held,  that  the  two  suVvivors  were  entitled  to  the 
whole.  The  latter  relied  upon  two  grounds  principally, 
first,  that  the  persons  to  take  were  those  who  were  to 
perform  the  duties,  and  the  survivors  were  such  persons; 
secondly,  that  the  gift  was  to  the  executors  as  a  class  in 
terms ;  for  the  words  "  hereinafter  named  "  were  mere 
surplusage,  inasmuch  as  the  result  would  have  been  the 
same  if  they  had  been  omitted,  it  being  absolutely 
necessary  to  name  them  in  order  to  appoint  them.    In 

that 
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(6)  1  Atk.  494. 
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that  case  the  gift  was  to  executors  described  as  such ; 
in  this,  it  is  to  individuals  particularly  named  and  de- 
scrU)ed.  In  that,  the  fund  given  was  what  should 
remain  after  part  had  been  administered.  Those  who 
were  to  take  and  those  who  were  to  administer  were 
considered  as  identical. 


1838. 
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The  result,  therefore,  of  the  authorities,  supposing 
them  strictly  to  apply,  is  in  favour  of  the  claim  of  the 
next  of  kin.  There  is  the  case  of  Page  v.  Page^  decided 
by  Lord  King  and  approved  by  Lord  Talbol,  and  in 
two  cases  approved  and  acted  upon  by  Lord  Hard" 
mcke;  whereas,  in  support  of  the  claim  of  the  acting 
executors,  there  is  only  the  case  of  Hunt  v.  Berkley^ 
decided,  indeed,  by  a  high  authority.  Sir  Joseph  Jekt/ll^ 
but  disapproved  by  Lord  Hardwickej  and  over-ruled 
by  every  subsequent  case  in  which  the  point  has  arisen. 
It  is  also  to  be  observed  that  the  case  of  Hunt  v.  Berk-- 
ley  would  not,  if  it  were  clearly  a  right  decision,  neces- 
sarily govern  the  present  case;  because,  in  that  case,  the 
residuary  legatees  and  the  executors  were  the  same,  and 
the  decision  must  have  proceeded  upon  this,  that  the 
testator  did,  in  fact,  intend  to  give  the  residue  to  whom- 
soever of  the  parties  named  might  be  his  executors. 
But  it  is  clear  that,  if  Page  v.  Page^  Holdcmess  y* 
Het/ner,  and  Owen  v.  Owen^  be  right,  they  necessarily 
include  the  present  case ;  the  claims  of  the  next  of  kin 
being  much  stronger  in  this  case  than  in  any  of  those ; 
inasmuch  as,  in  all  those  cases,  those  named  residuary 
legatees  and  executors  were  the  same ;  so  that  the  ques- 
tion might  arise,  whether  the  intention  was  to  give  the 
residue  to  the  individuals,  or  to  the  class  which  they 
composed ;  whereas,  in  the  present  case,  the  residuary 
legatees  do  not  constitute  any  class  to  which  a  name 
can  be  given,  without  including  the  description  of  resi- 
duary legatees.    If  the  three  surviving  executors  to 
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whom  the  share  of  the  residue  was  given  are  entitledi 
they  must  be  so  entitled  as  constituting  the  class  intended 
to  be  benefited ;  but  what  is  the  class  which  they  so 
constitute  ?  Not  the  executors ;  because  there  were  two 
other  executors  named  besides  the  persons  intended  to  be 
so  benefited ;  and  although  the  two  others  also  declined 
to  prove,  so  that  the  three,  in  fact,  are  the  only  acting 
executors,  yet  the  class  of  executors,  as  contemplated  by 
the  testator,  consisted  of  six';  and  there  was  clearly  no 
intention  to  give  the  benefit  to  such  of  the  six  as  might 
act  as  executors,  for  that  might  have  given  the  benefit 
to  the  two.  This  case,  therefore,  has  nothing  in  com- 
mon with  Knight  v.  Gould^  or  any  other  case  in  which 
the  gift  has  been  construed  to  be  in  favour  of  sach  as 
might  act  as  executors.  If,  then,  the  class  intended  to 
take  be  not  such  as  might,  at  the  time,  be  the  executors, 
it  must  be  such  of  the  executors  named  as  might,  at  the 
time,  be  also  of  the  number  of  the  residuary  legatees 
named ;  but  that  is  only  another  mode  of  describing  the 
residuary  legatees ;  and,  if  their  situation  as  residuary  le- 
gatees be  considered,  they  are  only  tenants  in  common  of 
the  residue,  between  whom  there  can  be  no  survivorship. 


There  seems  also  to  be  some  confiision  in  terms  in 
considering  legatees  as  constituting,  as  such,  a  class  for 
the  purpose  in  question.  They  have  no  existence  as 
a  class,  except  under  the  description  in  the  will.  To 
such  persons  a  testator  may  undoubtedly  give  a  right  of 
survivorship  inter  se^  by  expressly  directing  it,  or  by 
creating  a  joint  tenancy.  The  first  the  testator  in  this 
case  has  not  done,  and  the  second  he  has,  in  terms,  ex- 
cluded, by  creating  a  tenancy  in  common;  and  he 
could  not  have  intended  that  those  who  proved  should 
take  the  whole  in  the  event  of  some  not  proving,  and 
not  in  the  event  of  their  dying  before  him.  To  effect- 
uate a  gift  to  those  of  the  class  he  has  himself  consti- 
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tuted)  who  may  be  in  a  condition  to  take  at  a  particular 
time,  he  must  have  used  expressions  from  which  that 
intention  may  be  fairly  deduced.  Such  an  intention 
cannot  be  deduced  from  a  gift  to  four  persons  by  name, 
between  whom  the  share  of  the  residue  is  to  be  divided. 


18S8. 


It  was  contended  that,  at  all  events,  the  three  sur- 
vivors of  the  four  residuary  legatees  must  be  entitled 
to  the  half  of  Eliza  Janets  share,  which  is  directed  to 
devolve  to  "  my  executors  herein  named."  But  I  think 
that  direction  clearly  superseded,  or,  rather,  qualified 
and  explained,  by  the  subsequent  gift  of  all  he  had  be- 
queathed to  John  and  Eliza  Jaiic^  to  the  four  executors. 
The  words  first  used  would,  indeed,  unless  so  qualified 
and  explained,  carry  that  half,  not  to  the  four,  but  to  all 
the  six  executors. 

The  Master  of  the  Rolls  considered  this  question  as 
attended  with  very  considerable  difficulty,  a  circumstance 
which  relieves  me  from  much  of  the  embarrassment  I 
always  feel  when  I  have  the  misfortune  to  difier  in 
opinion  from  him ;  but,  after  taking  all  the  means  in 
my  power  to  come  to  a  right  conclusion,  I  should  not 
be  doing  justice  to  the  parties  if  I  did  not  declare  that  I 
have  come  to  a  conclusion,  quite  satisfactory  to  my  own 
mind,  that  the  three  survivors  of  the  four  executors, 
named  as  residuary  legatees  of  the  part  of  the  residue, 
cannot  take  the  share  destined  by  the  will  for  Mr. 
Capper ;  but  that  he  having  given  up  his  title  to  it, 
such  share  became  undisposed  of,  and,  as  such,  belongs 
to  the  Plaintiffs. 


In  this  respect,  therefore,  I  am  of  opinion  that  the 
decree  of  the  Master  of  the  Rolls  must  be  varied,  but 
affirmed  upon  all  the  other  points.  Of  course  there  can 
be  no  costs  of  this  appeal, 
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There  was  also  a  question  of  costs  raised  by  the  De- 
fendants' appeal,  to  which  I  omitted  to  advert  The 
decree  directs  the  costs  to  be  paid  out  of  the  share  of 
the  residue  destined  for  John  and  Miza  Jane^  as  to 
which  alone  the  question  arose ;  and  this  I  think  was 
clearly  the  right  direction. 


June  4, 5. 9. 


URCH  V.  WALKER. 


YOHN  FRANKLING,  by  his  will,  gave  and  be- 
^  queathed  unto  Robert  Blackbttrraw  and  Edward 
Wood  (since  deceased)  the  sum  of  1100/.,  upon  trust  to 
invest  the  same,  and  to  pay  the  interest  thereof  to  his 
daughter  Man/,  then  the  wife  of  John  Urch,  for  her 
separate  use,  for  life ;  and  after  her  decease,  or  in  case 


Atestatorgave 
a  legacy  of 
1100/.  to  two 
persons,  upon 
certain  trusts, 
for  the  be- 
nefit of  his 
daughter  and 
her  children : 

makiiig'some^    ^^®  should  incumber  the  same,  to  apply  the  interest  in 

other  devises     the  maintenance  of  such  of  her  children  as  should  be 
and  bequests, 
proceeded  to 
give  a  mes- 
suage to  the 
same  persons, 


then  living,  (except  John  Frankling  Hewlett  and  Jose^ 

Hewlett^  her  children  by  a  former  marriage,)  until  the 

youngest  should  attain  the  age  of  twenty-one,  when  he 

upon  trust  for  directed  the  capital  to  be  equally  divided  among  them, 
his  widow  for  *■  ^        J  .  j  l 

her  life,  and      The  testator  then  made  certain  other  devises  and  be- 

nfter  her  de-  nuestS' 

cease,  to  apply  *        * 

the  rents  for  his  grandson  H,  during  his  minority,  and  to  convey  the  messuage  to E 
at  twenty-one;  and  he  appointed  his  widow  sole  executrix.  At  the  time  of  the  widows 
death,  H.  had  attained  twenty-one ;  and  afterwards,  by  a  deed,  which  recited  the 
devise  of  the  messuage  upon  the  trusts  of  the  will  therein  stated,  the  death  of  toe 
widow,  and  that,  in  her  lifetime,  H,  attained  twenty-one,  •'  whereby  it  became  un- 
necessary for  them  to  act  in  the  trust  declared  by  the  will,  and  in  fact  they  aerer 
intermeddled  therein;  but  inasmuch  as  the  legal  estate  in  the  said  messuage  was 
still  outstanding  in  them  by  virtue  of  the  recited  will,  they  had  consented,  at 
the  request  of  /T.,  to  convey  such  estate  to  him,"  the  two  persons  named  in  the 
deed  conveyed  the  devised  messuage  to  H. : 

Held,  that  the  execution  of  this  deed  was  of  itself  sufficient  evidence  that  the 
persons  who  executed  it  had  accepted  and  acted  in  the  trusts  of  the  wH 
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quests ;  and  in  particular  he  devised  the  dwelling-house 
in  which  he  then  lived,  with  the  garden,  orchard,  and 
close  of  ground  thereunto  belonging,  situate  at  Banivcll^ 
and  held  under  the  Bishop  of  Bath  and  JVcllSf  upon  a 
lease  for  three  lives,  unto  the  same  trustees,  Black" 
burrow  and  fVood^  to  hold  the  same,  upon  trust,  to  permit 
and  suffer  his  wife,  Afin  FranJclingj  and  her  assigns,  to 
receive  the  rents  and  profits  of  the  premises  during  her 
life ;  and,  after  her  decease,  to  apply  the  same  in  the 
maintenance  and  education  of  his  grandson,  JohnFra^ik^ 
ling  Heidetty  until  he  should  attain  the  age  of  twenty- 
one  years,  when  he  directed  his  said  trustees,  or  the 
survivor,  &c.,  to  convey  the  premises  to  his  said 
grandson,  his  heirs  and  assigns,  and  also  to  pay  over  to 
him  the  unapplied  rents  and  profits,  accrued  during  his 
minority.  The  testator  gave  the  residue  of  his  estate 
and  effects  to  his  wife,  Ann  Frankling,  whom  he  ap- 
pointed his  sole  executrix. 


1838. 


Tlie  testator  died  in  the  year  1818  ;  and  his  will  was 
shortly  afterwards  proved  by  his  widow. 

The  bill  was  filed  by  the  parties  interested  in  the 
legacy  of  1100/. :  it  prayed  an  account  of  the  testator's 
estate  and  effects  received  by  the  widow,  who  was  now 
dead,  and  the  Defendant  Walker  as  her  personal  repre- 
sentative, and  it  further  prayed  that  the  Defendant 
Blackbtirrow  might  be  declared  personally  liable  to  make 
good  the  legacy  in  question  with  interest,  on  the  ground 
that  he  had  accepted  and  acted  in  the  trusts  of  the  tes- 
tator's will. 


To  support  the  case  made  against  Blackburrcya?,  the 
bill  alleged  various  acts  done,  and  conversations  had  by 
him,  with  reference  to  the  property  given  and  bequeathed 
upon  the  trusts  of  the  will,  and  which  it  was  submitted 
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18 38.  amounted  to  or  evidenced  an  acceptance  of  the  trostg 
of  the  legacy  in  question.  It  also  alleged  that  Black* 
burrcno  took  upon  himself  to  act,  and  acted,  as  a  trustee, 
in  the  paying  or  assigning  over  to  other  legatees  named 
in  the  will,  and,  amongst  the  rest,  to  the  testator's  grand- 
son, John  Frankling  Hewlett^  property  specifically  be* 
queathed  in  trust  for  such  other  legatees. 

The  Defendant  Blackburraa>^  by  his  answer,  positiydj 
denied  that  he  had  ever  accepted  or  acted  in  the  trusti 
of  the  will^  or  in  any  way  intermeddled  with  any  of  the 
property  which  was  the  subject  of  the  trusts,  otherwise 
than  by  executing,  on  the  18th  of  Mey  1822,  the 
indenture  after  mentioned.  His  answer  then  stated 
that,  at  the  earnest  solicitation  and  request  of  Job 
Frankling  Heideit,  he,  Blackburtvm^  and  Wood  execotad 
to  Hewlett  an  indenture  of  release,  dated  the  18th  of 
May  1822,  and  expressed  to  be  made  between  theO) 
Blackburram  and  Wood,  of  the  one  part,  and  Hewlett  of 
the  other  part,  whereby,  after  reciting  an  indenture  of 
lease  between  the  Bishop  of  Bath  and  Wells  and  the 
testator,  and  by  which  the  Bishop  demised  to  the  tes- 
tator a  messuage,  lands,  and  premises  therein  described, 
within  the  manor  of  Banwell,  to  hold  the  same  to  the 
testator  and  his  heirs  during  the  lives  of  three  persons 
therein  named,  and  the  longest  liver  of  them;  and 
further  reciting  that  the  testator,  by  his  said  will, 
had  given  and  devised  unto  him,  the  Defendant  Black' 
burrow^  and  Wood^  the  dwelling-house  in  which  he  then 
lived,  with  the  garden,  orchard,  and  close  of  ground 
thereunto  belonging,  situate  at  Banwell  aforesaid,  and 
held  under  the  Bishop  of  Bath  and  Wellsy  upon  trust 
to  permit  and  suffer  Ann  Frankling,  the  testator's  wife,  to 
receive  the  rents  and  profits  of  the  premises  during  her 
life,  and,  after  her  decease,  to  apply  the  same  in  the 
maintenance  and  education  of  his  grandson  John  Frank' 


CASES  IN  CHANCERY.  705 

ling  Heidett^  until  he  should  attain  the  age  of  twenty-one  1 8S8. 
years,  when  he  directed  his  said  trustees,  or  the  survivor 
&c.,  to  convey  the  said  premises  to  his  grandson,  his 
heirs  and  assigns,  and  also  to  pay  over  to  him  the  un- 
applied rents  and  profits  thereof,  accrued  during  his 
minority ;  and  reciting  that  Ann  Frankling  survived  the 
testator,  but  was  then  also  deceased,  and  that  in  her  life- 
time, John  Frankling  Hewlett  attained  the  age  of  twenty- 
one  years,  whereby  it  became  unnecessary  for  the  De- 
fendant and  Wood  to  act  in  the  trust  declared  by  the 
will,  and  in  fact  they  never  intermeddled  therein  ;  but, 
inasmuch  as  the  legal  estate  in  the  said  messuage  and 
lands  was  still  outstanding  in  them  by  virtue  of  the 
said  i^ecited  will,  they  had  consented,  at  the  request  of 
John  Frankling  Hewlett j  to  convey  such  estate  to  him 
in  manner  thereinafter  mentioned;  it  was  witnessed 
that,  in  pursuance  and  performance  of  the  said  agree- 
ment, and  of  the  trusts  so  reposed  in  them,  and 
for  conveying  the  said  messuage  or  dwelling-house, 
garden,  orchard,  and  premises,  unto  him,  John  Frank' 
ling  Hewlett^  and  his  heirs,  as  aforesaid,  they,  the 
Defendant  Blackburrow  and  fVood^  and  each  of  them, 
thereby  granted  and  released  unto  John  Frankling 
Heudett  all  that  the  said  messuage,  &c.,  granted  by 
the  said  indenture  of  lease  unto  the  said  testator,  and  by 
him  given  and  devised  unto  Blackburraw  and  Wood^ 
upon  trust  as  aforesaid,  to  hold  the  same  unto  John 
Frankling  Hewlett^  his  heirs  and  assigns,  &c. 

The  depositions  on  behalf  of  the  PlaintiiTs  did  not 
succeed  in  proving  any  of  the  acts  or  conversations 
which  the  bill  alleged  as  evidence  that  Blackburraw 
had  accepted  the  trusts. 

The  Defendant  Blackburr&w  proved,  by  the  evidence 
of  his  solicitor,  that,  before  the  execution  of  the  deed  of 
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1838.  May  1822)  a  case,  together  with  the  draft  of  the  pro- 
posed deed,  had  been  laid,  on  his  behalf,  before  counsel, 
for  his  opinion  upon  the  question,  whether  it  would  be 
safe  for  him  and  Wood  to  execute  such  a  deed,  and  that 
counsel  thereupon  advised  that  they  might  safely  exe« 
cute  it. 

The  decree  of  the  Vice-Chancellor  declared,  amongr 
other  things,  that  Blackbtm-ora)  had  accepted  the  trusts 
of  the  will;  and  directed  an  inquiry  whether,  but  for 
his  wilful  default,  he  might  have  received  the  110(tf.  or 
any  part  thereof. 

An  appeal  by  Blackburram  against  that  part  of  the 
decree  now  came  on  to  be  heard. 

Mr.  Temple  and  Mr.  Purvisj  for  th6  appeal. 

The  only  act  which  furnishes  the  least  pretence  for 
saying  that  the  Appellant  ever  accepted  the  trusts  of 
the  will  is  the  execution  of  the  deed  of  May  1822, 
conveying  the  leasehold  property  to  HewlelL     It  is  ob- 
vious, however,  that,  in  becoming  a  party  to  that  deed, 
he  never  intended  to  make  himself  liable  as  a  trustee. 
On  the  contrary,  his  declared  object  in  so  doing  was  to 
repudiate  or  get  rid  of  any  liability  in  that  character: 
and,  although  the  deed  may  have  been  inartificially  and 
improperly  framed  for  that  purpose,  the  Court  will  Ibok 
to  the  expressed  object  and  intent,  rather  than  to  the 
form  of  the  instrument ;  according  to  the  principles  laid 
down  by  Lord  Eldon  in  the  analogous  case  of  Nicloson 
V.   Wordsworth,  (a)     The  deed  of  May  1822  is  sub- 
stantially a  disclaimer  of  the  trusts,  and  it  distinctly 
states,  in  the  recital,  that  the  parties  of  the  first  part 

never 

{a)  2  Swan.  566, 
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never  interfered  therein.  It  is  also  to  be  observed  that  1838. 
the  Appellant,  in  executing  that  deed,  acted  under 
the  advice  of  counsel,  and  at  the  earnest  request  of 
Hewlett^  for  the  sole  purpose  of  perfecting  the  title  of 
the  latter  to  the  property,  the  legal  estate  in  which  was 
supposed  to  have  become  vested  in  Blackburrow  and 
Wood  under  the  will.  The  recitals  in  the  deed,  even 
supposing  them  to  be  binding  as  between  the  parties 
to  the  instrument,  cannot  be  used  as  evidence  upon 
any  question  between  those  parties  and  strangers,  such 
as  the  Plaintiffs  must  for  the  present  pui*pose  be  con- 
sidered to  be,  Even'if  it  were  fully  established,  however, 
that  the  Appellant  had  accepted  and  acted  in  the  trusts 
of  the  property  devised  for  the  benefit  of  Hewlett^  it  by 
no  means  follows,  as  a  necessary  consequence,  that  he 
must  also  be  held  to  have  accepted  and  acted  in  the 
trusts  of  the  legacy  with  which  the  bill  seeks  to  charge 
him,  or  generally  in  the  trusts  reposed  in  him  by  the 
will. 

Mr.  Jacob  and  Mr.  Girdlestone^  in  support  of  the 
decree. 


The  Lord  Chancellor  (after  stating  the  question).         June  9, 

In  this  case  evidence  was  gone  into  for  the  purpose 
of  shewing  that  the  Appellant  had,  in  certain  conver- 
sations, admitted  himself  to  be  a  trustee.  Upon  carefully 
looking  into  the  depositions,  however,  I  do  not  find  that 
this  fact  is  satisfactorily  proved;  and,  although  they 
might  have  been  sufficient  to  ground  an  inquiry,  I 
should  not  hdve  thought  that  they  justified  the  Court  in 
making  a  decree  against  the  Appellant. 

There  was,  however,  another  piece  of  evidence  upon 
which  the  Plaintiffs  mainly  relied ;  and  that  was  a  deed, 

which 
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18S8.        which  the  Appellant  had  executed  with  respect  to  oer* 

^'^^^'^^^     tain  leasehold  property  of  which  also  he  was  appointed 

V.  a  trustee  by  the  will.     That  leasehold  property  was  be- 

Walker.      queathed  to  him   and   an   individual  of  the  name  cf 

Woodj  upon  trust  for  a  person  upon  his  attaining  the 

age  of  twenty-one;  and  the  deed   in  question  was  a 

conveyance  of  that  leasehold  to  the  person  so  entitledi 

and  to  which  the  Appellant  and  his  co-trustee  were 

executing  parties.     This  deed  contained  the  following 

recitals :  — 

[His  Lordship  here  read  the  recitals,  and  stated  the 
effect  of  the  deed,  and  then  continued.] 

The  question  is,  whether  the  execution  of  this  deed 
was  not  of  itself  an  acceptance  of  the  trusts  of  the  will? 
I  think  it  would  be  sanctioning  a  gross  deceit  on  the  part 
of  the  Appellant,  if  it  were  to  be  construed  otherwise, 
because  it  was  for  the  purpose  of  giving  effect  to  the 
devise  of  the  property.  If  the  trustees  never  did  ac- 
cept the  property,  then  they  had  no  legal  estate  in 
them^  and  they  had  no  means  of  doing  that  which  they 
'^  professed  to  do,  and  which,  by  this  deed,  they  held  out 
that  they  were  doing. 

In  the  case  ofNiclosonv.  Wordsnx)ortk{a\  which  was  re- 
ferred to  in  support  of  the  Appellant's  argument,  one  of 
three  trustees,  being  desirous  of  throwing  off  the  obliga- 
tions of  the  trust,  and  disclaiming,  executed  a  release  to 
the  other  trustees.  Now  it  had  been  previously  decided 
by  Lord  JRossl^rif  in  Crewe  v.  Dicken  (i),  that  that  act,  of 
itself,  amounted  to  an  acceptance  of  the  trust,  upon  the 
groud  that  it  was  at  once  an  assumption  of  the  interest 
and  an  attempt  to  get  rid  of  it,  —  his  Lordship  thus 
taking  a  distinction  between  a  mere  disclaimer  and  a 

release. 

[a)  2  Swan»  365.  (6)  4  Fes.  97. 
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release.  Lord  Eldon^  in  Nicloson  v.  Wordsnoorthj  com-  1838. 
ments  upon  that  case,  and  questions  the  soundness 
of  that  distinction ;  but  the  ground  on  which  Lord 
Eldon  rests  his  objection  leaves  the  present  case  quite 
untouched.  His  Lordship  there  said,  ^^  If  the  essence 
of  the  act  is  disclaimer,  and  if  the  point  were  res  Integra^ 
I  should  be  inclined  to  say  that,  if  the  mere  fact  of  dis- 
claimer is  to  remove  all  difficulties  and  vest  the  estate  in 
the  other  trusteed,  a  party  who  releases,  and  thereby  de- 
clares that  he  will  not  take  as  trustee,  gives  the  best 
evidence  that  he  will  not  take  as  trustee.  The  answer, 
that  the  release  amounts  to  more  than  a  disclaimer,  is 
much  more  technical  than  any  reasoning  that  deserves 
to  prevail  in  a  court  of  equity."  His' Lordship  sub- 
sequently observed,  *'  My  opinion  is,  that  if  a  person, 
who  is  appointed  co-trustee  by  any  instrument,  exe- 
cutes no  other  act  than  a  conveyance  to  his  co-trustees, 
when  the  meaning  and  intent  of  that  conveyance  is 
disclaimer,  the  distinction  is  not  sufficiently  broad 
for  the  Court  to  act  upon.  I  can  find  no  case  which 
has  decided,  nor  can  I  see  any  reasons  for  deciding, 
that,  where  the  intent  of  the  release  is  disclaimer,  the 
inference  that  the  releasor  has  accepted  the  estate  shall 
prevent  the  effect  of  it." 

This  reasoning  has  no  application  to  the  case  of 
a  person  who  is  not  repudiating,  but  acting  upon  the 
interests  which  the  will  purports  to  give.  Is  there  any 
thing  on  the  face  of  this  instrument  to  show  that  the 
Appellant  repudiated  the  trust?  He  recites  that  the 
property  vested  in  him,  and  that,  in  execution  and 
pursuance  of  the  trust,  he  executes  the  deed  in  ques- 
tion. It  was  said,  there  is  a  recital  that  he  had  not 
intermeddled.  But  there  is  no  recital  that  he  never 
intended  to  intermeddle,  or  that  he  executed  the  deed 
because  he  disclaimed  the  trust.     On  the  contrary,  the 

reason 
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1838.  reason  assigned  is,  that  the  party  having  attained  twenty- 
one,  *'  it  became  unnecessary  for  the  Defendant  and 
Wood  to  act  in  the  trust  declared  by  the  said  will,  and, 
in  fact,  they  never  intermeddled  therein.**  So  far, 
therefore,  from  this  instrument  showing  any  intentioD 
on  his  part  to  repudiate  the  trust,  the  Appellant  there 
expressly  says  that  he  executes  it  in  pursuance  of  and 
acting  upon  the  trust,  and  is  dealing  with  the  property 
as  the  testator  intended  he  should  deal  with  it. 

It  is  also  to  be  remarked  that,  in  Nicloson  v.  Words* 
worih,  although  the  observations  of  Lord  Eldan  are 
entitled  to  the  greatest  possible  weight,  there  was  no 
adjudication  upon  the  point  raised  by  the  case.  The 
bill  was  filed  by  a  purchaser,  stating  that  the  vendor 
could  not  make  a  title,  because  one  of  the  trustees  had 
refused  to  join  in  the  conveyance  ;  and  the  object  of  the 
suit  was  to  obtain  a  declaration  from  the  Court  which 
should  clear  the  title.  Lord  Eldon  said  that  he  could 
not  come  to  any  decision  ;  and  the  declaration  was 
taken  by  consent,  as  appears  from  the  terms  of  the 
order  stated  in  Mr.  Swanston's  report,  {a)  It  cannot, 
therefore,  be  considered  as  the  judicial  decision  of  the 
Court.  How  far  the  reasoning  of  Lord  Eldon  in  that 
case  is  correct,  I  am  not  called  upon  to  express  any 
opinion.  At  all  events,  I  am  clear  that  it  has  no  bearing 
in  the  Appellant's  favour ;  but,  on  the  contrary,  that 
it  is  quite  consistent  with  the  declaration  under  appeal. 

So  far,  therefore,  as  his  Honor's  decree  has  declared 
that  the  Defendant  Blac/rburrow  has  accepted  the  trusts 
of  the  will,  I  think  it  is  impossible  to  impeach  it. 

(«)  See  2  Swan.  p.  572. 


CASES  IN  CHANCERY.  711 

1838. 


BEl'WEEN 

ROBERT    SAUNDERS   and  WILLIAM    BEN-   June  le.^o. 
NING  .  .  Plaintiffs.        ^''''' 

AND 

JOHN  WILLIAM   SMITH  and  ALEXANDER 
MAXWELL  .  .  Defendants. 

T^HE  bill,  filed  the  on  29th  of  Mat/  1838,  and  the  affi-  Injunction 
■*-     davit  of  the  Plaintiffs,  filed  on  the  next  day,  stated  jSii^al- 

the  following  facts,  viz. :  —  Icged  infringe- 

ment of  copy- 
right, before 

That  in  the  year  1787,  and  within  less  than  twenty-  trial  at  law, 

wiiere  the 
^ig^t  years  before  the  29th  of  Ju/y  1814,  two  several  conduct  of 

books,  beingr  portions  of  tlie  first  volume  of  a  work  the  Plaintiffs 

°   *  ^         ^      had  been  such 

intituled  **  Reports  of  Cases  argued  and  determined  in  as,  in  the 

the  Court  of  King's  Bench,"  and  commonly  known  by  £^"^°a^/^'^ 

the  name  of  the  "  Term  Reports,"  were  for  the  first  calculated  to 

time  printed  and  published ;  and  that  Charles  Dunifordy  Defendants  to 

since  deceased,  and  Edward  Hyde  Eastj  now  Sir  Edward  I'/J^ieve  that 

the  course 
Hyde  Easfy  Bart.,  were  the  authors  of  the  said  books,  taken  by  them 

and  the  original  proprietors  of  the  copyrights  of  the  ^^"^^  "^^  ^ 

same :  the  Plaintiffs. 

Whether  it 
is  not  piracy 

That  at  different  times,  subsequently  to  the  year  1 787,  to  P""^  a'  *'uU 
and  within  twenty-eight  years  before  the  29th  of  Juli/  contained  in 

1814,  certain  other  books,  being  respectively  the  third,  the  Law  Re- 

pons,  Bi— 

fourth,  fifth,  sixth,  seventh,  and  eighth  volumes  of  the  though  with 
work  intituled  "  Reports  of  Cases  argued  and  deter-  J'-'n^^'J^"''" 
mined  in  the  Court  of  King's  Bench,"  and  commonly  however 
called  the  "Term   Reports,"  were  for  the  fii-st  time  q!/^^^*"^"^ 
printed  and  published,  and  that  Duniford  and  East  were 
tlie  authors  of  the  said  several  books,  and  the  original 

pro- 
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proprietors  of  the  copyrights  of  the  same;  and  that 
Dttrnford  died  in  or  about  the  year  1 808,  but  EcLst  was 
still  living : 

That  at  different  times,  subsequently  to  the  year  1800^ 
the  several  volumes  of  a  work  in  sixteen  volumes,  in* 
tituled  *^  Reports  of  Cases  argued  and  determined  in  the 
Court  of  King's  Bench,"  and  commonly  known  by  the 
name  of  ^'  Easfs  Reports,"  were  for  the  first  time  printed 
and  published  ;  and  East  was  the  author  of  those  several 
volumes,  and  the  original  proprietor  of  the  copyright  of 
the  same : 


That  at  diff*erent  times,  subsequently  to  the  year  1828, 
the  several  volumes  of  a  work  in  ten  volumes,  intituled 
^'  Reports  of  Cases  argued  and  determined  in  the  Court 
of  King's  Bench,"  and  commonly  known  as  **  Bartie" 
wall  and  Cresswell's  Reports,"  were  for  the  first  time 
printed  and  published ;  and  Richard  Vaughan  Bamt' 
ivall  and  Cresswett  Cresswell  were  the  authors  of  the  said 
several  volumes,  and  were  the  original  proprietors  of 
the  copyright  of  the  same : 

That  at  different  times,  subsequently  to  the  year  1809, 
the  several  volumes  of  a  work  in  eight  volumes,  intituled 
"  Reports  of  Cases  argued  and  determined  in  the  Court 
of  Common  Pleas,"  and  commonly  known  by  the  name 
of  "  Taunton's  Reports,"  were  for  the  first  time  printed 
and  published;  and  William  Leonard  Thomas  P}^ 
Taunton  was  the  author  of  the  said  several  volumes, 
and  the  original  proprietor  of  the  copyright  of  the 
same ;  and  that  the  fourth  volume  of  the  said  work  was 
for  the  first  time  printed  and  published  after  the  yeaf 
1814;  and  the  eighth  volume  of  the  said  work  was 
for  the  first  time  printed  and  published  after  the  year 
1822: 

That 
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That  at  different  timesy  subsequently  to  the  year  1822|        1838. 
the  several  volumes  of  a  work  in  ten  volumes,  entitled     ^!!I^"^^^'"^ 

-^  ,  ,  DAUNDKB8 

*^  Reports  of  Cases  argued  and  determined  in  the  Court  v. 

of  Common  Pleas  and  other  Courts,"  and  commonly  Smith. 
known  by  the  name  of  "  BingharrCs  Reports,"  were  for 
the  first  time  printed  and  published;  and  Peregrine 
Bingham  was  the  author  of  the  said  several  volumes^ 
and  the  original  proprietor  of  the  copyright  of  the 
same: 

That  the  copyrights  of  and  in  each  and  every  of  the 
books  hereinbefore  mentioned  had  been  assigned,  for 
valuable  consideration,  by  the  respective  authors  of 
those  works,  by  deeds  or  instruments  in  writing,  duly 
executed,  and  by  divers  assignments  by  deeds  or  instru- 
ments in  writing,  duly  executed,  had  been  assigned,  for 
valuable  consideration,  to,  and  had  become  vested  in  the 
Plaintiffs ;  and  all  right  and  interest,  title,  property,  and 
claim  whatsoever,  which  the  respective  authors  of  the 
said  several  books  at  any  time  had  or  could  have  had  in 
the  same  respectively,  and  the  copyright  thereof,  and 
the  said  books,  and  the  copyright  thereof,  and  all 
profits,  benefits,  and  advantages  to  arise  from  printing 
or  vending  the  same,  had  become  vested  in  and  now 
belonged  to  the  Plaintiffs ;  and  that  they  had  paid  very 
large  sums  of  money  for  the  several  copyrights,  and 
that  the  capital  invested  by  them  in  copyrights  was  to  a 
large  amount : 

That  the  copyright  of  the  before-mentioned  portions 
of  the  first  volume  of  the  "  Term  Reports,"  and  the 
fourth  and  eighth  volumes  of  ^'  Taunton's  Reports," 
and  each  and  every  of  the  said  other  volumes  and 
books  before  mentioned,  was  still  subsisting  and  unex- 
pired, and  by  virtue  of  the  several  acts  of  parliament 
in  that  behalf  mentioned,  and  now  in  force,  the  Plain- 
tiffs 
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1838.       tiffs  alone  had  the  sole  and  exclusive  right  of  printing 


Saundeks 


and  reprinting  those  several  books ;  and  that  no  consent 
rf"""  in  writing  or  otherwise  had  been  given  by  them  or  either 
Smith.  ^f  them,  authorising  the  Defendants  to  print  or  reprint, 
or  cause  to  be  printed  or  reprinted,  the  before-mentioned 
several  books,  or  any  part  or  parts  of  them,  or  of  any 
of  them : 

That  John  TViUiam  Smithy  of  the  Inner  Temple^  bar« 
rister  at  law,  and  Alexander  Maarayellj  of  Bell  Yardj  ia 
the  county  of  Middlesex,  bookseller,  had  lately  caused 
to  be  printed,  and  on  the  12th  of  this  present  month  of 
May,  for  the  first  time,  published,  and  had  since  ex- 
posed  to  sale  and  sold,  divers  copies  of  a  certaiu  book, 
intituled  ^^  A  Selection  of  Leading  Cases  on  various 
Branches  of  the  Law,  with  Notes,  vol.  ii.  part  1.,  by 
John  William  Smith,  Esq.,  of  the  Inner  Temple,  Bar- 
rister at  Law : " 

That  the  greater  part  of  the  last-mentioned  book  had 
been  copied  and  pirated  by  the  Defendants,  without  the 
consent  of  the  Plaintiffs,  from  the  several  books  before 
mentioned,  the  copyright  of  which  was  vested  in  the 
Plaintiffs : 

That  the  book  so  printed  and  published  by  the  De- 
fendants consisted,  in  the  whole,  of  305  pages,  out  of 
which  182  pages  were  copied  verbatim,  except  a  very  few 
trifling  and  minute  verbal  alterations  in  six  of  the  casesi 
from  parts  of  the  Plaintiffs*  said  several  books  ;  and  that 
the  book  contained  twenty-seven  cases,  all  of  which, 
except  three,  were  copied  verbatim,  except  as  before 
mentioned,  from  the  Plaintiffs'  said  several  books : 

That  the  following  parts  of  the  Defendants*  book 
were  copied  verbatim  from  the  works  of  which  the 

copy- 


Smith. 
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copyright  was  vested  in  the  PlaintiiTs,  viz.,  eight  pages,        1838. 
containing  the  case  of  Cutter  v.  PaweU^  from  the  sixth     r*^^^^^ 

®  ^  '  Sa'jndeus 

volume  of  the  Term   Reports ;  six  and  a  half  pages,  v. 

containing  the  case  of  Bickerdike  v.  Bollman^  from  the 
before  mentioned  portion  of  the  first  volume  of  the  Term 
Reports ;  seven  and  a  half  pages,  containing  the  case 
oi  JT Anson  v.  Stuarff  from  the  before-mentioned  portion 
of  the  first  volume  of  the  Term  Reports ;  eleven  pages, 
containing  the  case  of  Bent  v.  Baker^  from  the  third 
volume  of  the  Term  Reports ;  sixteen  pages,  containing 
the  case  of  Pasley  v.  Freeman,  from  the  third  volume  of 
the  Term  Reports ;  two  pages,  containing  the  case  of 
Doe  dem.  Rigge  v.  Bell,  from  the  fifth  volume  of  the 
Term  Reports ;  one  page,  containing  the  case  of  Clay^ 
ton  V.  Blakey,  from  the  eighth  volume  of  the  Term 
Reports ;  two  pages,  containing  the  case  of  George  v. 
Clagettj  from  the  seventh  volume  of  the  Term  Reports; 
seven  pages,  containing  the  case  of  Smith  v.  Hodson, 
from  the  fourth  volume  of  the  Term  Reports ;  fifteen 
pages,  containing  the  case  of  Elwes  v.  Maw,  from  the 
third  volume  of  Basils  Reports ;   twenty-three  pages, 
containing  the  case  of  Horn  v.  Baker^  from  the  ninth 
volume  of  East's  Reports;  nine  pages,  containing  the 
case  of   Wain  v.    Warlters,  from  the  fifth  volume   of 
Easfs  Reports ;    eight  pages,  containing  the  case   of 
Godsall  V.  BolderOy  from  the  ninth  volume  of  Easfs 
Reports ;  seven  pages,  containing  the  case  of  jRose  v. 
Hart,  from  the  eighth  volume  of  Taunton^s  Reports ; 
eleven  pages,  containing  the  case  of  Higham  v.  Bidgway, 
from  the  tenth  volume  of  Easts  Reports ;  seven  pages, 
containing  the  case  of  Paterson  v.  Gandasequi,  from  the 
fifteenth  volume  of  East^s  Reports ;  seven  pages,  con- 
taining the  case  of  Addison  v.  Gandassequi,  from  the 
fourth   volume  of  Taunton's  Reports;  ten  pages,  con- 
taining the  case  of   Thomson  v.  Davenport,  from  the 
ninth  volume  of  Bamewall  and   CresswelPs  Reports; 
seven  and  a  half  pages,  containing  the  case  of  Bauer- 
Vol.  III.  3  B  man 
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1838.       man  v.  Radenius,  from  the  seventh  volume  of  the  Tenn 
r^^^f^^     Reports  ;  two  pages,  containing  the  case  of  Marriot  v. 
V,  Hamptouj  from  the  seventh  volume  of  the  Term  Reports; 

^^'^^*  six  pages,  containing  the  case  of  Montague  v.  Benedidf 
from  the  third  volume  of  Bamewall  and  CressmelTs  Re- 
ports ;  four  pages,  containing  the  case  of  Seaton  v.  Bem* 
dtctf  from  the  iiftli  volume  of  Bingham* s  Reports ;  one 
and  a  half  page,  containing  the  case  of  MerrytDeather 
V.  Nixauy  from  the  eighth  volume  of  the  Term  Reports; 
and  three  pages,  containing  the  case  of  Vicars  v.  WUr 
cocksy  from  the  eighth  volume  of  Easfs  Reports : 

That  the  Defendants  had  sold  great  numbers  of 
copies  of  the  books  so  published  by  them,  and  had,  as 
the  Plaintiffs  believed,  received  considerable  sums  of 
money  in  respect  of  such  sales,  and  that  considerable 
sums  of  money  were  now  owing  to  them  in  respect  of 
sucli  sales : 

I 
That  the  copyright  of  the  Plaintifis  in  the  several 

works  so  belonging  to  them,  had  been  pirated  and  in- 
fringed  by  the  conduct  of  the  Defendants ;  and  the 
publication  and  sale  of  the  book  published  by  the  De- 
fendants, had,  as  the  Plaintiffs  believed,  caused,  and 
was  likely  to  cause,  loss  and  damage  to  the  PIainti£) 
and  to  injure  the  sale  of  their  books,  and  tended  to  de- 
prive the  Plaintiffs  of  the  benefit  of  their  copyright,  and 
of  the  profits,  emoluments,  and  advantages  they  would 
otherwise  have  derived,  and  would  hereafter  derive 
therefrom : 

That  in  the  year  1837,  the  Defendants  published  the 
first  volume  of  their  work,  and  that  the  reports  of  the 
cases  contained  in  that  first  volume  were  taken  and 
copied  from  various  books,  the  copyright  of  some  of 


which  belonged  to  the  Plaintiffs : 


That 
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That  they  did  not  take  any  means  to  prevent  the  sale 
of  that  first  volume,  because,  out  of  forty-two  cases 
contained  in  the  said  first  volume,  only  the  case  of 
Hosier  v.  Millerj  and  part  of  the  cases  of  Milk  v. 
Auriol  and  Lickbarrow  v.  Mason,  were  copied  from 
books  of  which  the  Plaintifis  have  the  copyright,  and 
the  Plaintifis  did  not  consider  such  infringement  of  their 
rights  to  be  carried  to  such  an  extent  as  to  render  it 
worth  their  while  to  take  any  proceedings  in  respect  of 
the  same ;  however,  the  Plaintifis  never  gave  the  De- 
fendants any  reason  to  believe  or  expect  that  the  Plain- 
tiff's assented  or  would  assent  to  or  acquiesce  in  the 
infiringement  of  their  copyright : 

That  the  Defendant,  John  William  Smith,  previously  to 
the  publication  of  the  said  first  volume,  proposed  to  the 
Plaintifis  to  publish  the  said  work,  and  to  be  interested 
with  him  in  the  profits  thereof,  which  proposal  the 
Plaintifis  declined :  and  that  Smith  stated,  as  a  reason 
why  he  should  prefer  having  the  work  published  by  the 
Plaintifis,  that  he  should  otherwise  be  unable  to  make 
use  of  the  cases  contained  in  reports  published  subse- 
quently to  the  Term  Reports;  and  that  the  Plaintifi*, 
Benningf  thereupon  observed  to  Smith,  that  he,  Smith, 
certainly  could  not  take  any  cases  the  copyright  of 
which  belonged  to  the  Plaintifis : 

That  for  some  time  after  the  first  publication  of  the 
first  part  of  the  second  volume,  and  until  on  or  about 
the  19th  of  Mz^  1838,  the  Plaintifis  were  not  aware  of  the 
nature  of  the  contents  of  the  second  volume,  but  pre- 
sumed that  it  was  similar  to  the  first  part,  and  did  not 
interfere  with  any  of  the  Plaintifis'  copyrights,  or  only  in 
a  very  small  and  trivial  degree :  and  that  as  soon  as  they 
were  aware  that  a  great  part  of  the  second  volume  was 
copied  fix)m  books  the  copyright  of  which  belcHiged  to 
the  Plaintifis,  they  immediately  complained  of  the  piracy, 

3  B  2  and 
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1838.        and  their  solicitor,  on  their  behalf,  wrote  and  sent  to 
^'!^^''^^^^^     the  Defendant  MaarweU  a  letter,  in  the  words  or  to  the 

Saunders  ^  c 

V,  purport  following: — ^^Templcj  21st  Jfefoy  1838.     oir, 

Smith.  q^^.  ^lign^s,  Messrs.  Saunders  and  Benningi  of  FUd 
Sireetf  have  placed  in  our  hands  vol.  II.  part  1.,  of 
^Smith's  Selection  of  Leading  Cases,*  which  appean 
to  be  published  by  you.  On  their  behalf  we  beg  to 
inform  you  that  the  publication  of  that  work  is  an  in- 
fringement of  and  interference  with  their  rights,  and  we 
shall  forthwith  take  the  necessary  proceedings  against 
you  for  such  infringement,  and  for  the  redress  for  any 
injury  that  may  have  been  occasioned  to  our  clients  by 
such  publication.  Your  obedient  servants,  Milne^  Parry, 
Milne,  and  Morris,     To  Mr.  Maraoell :  '* 

That  on  the  19th  of  May  they  gave  instructions  for 
proceedings  to  be  taken  in  this  Court  for  relief: 

That  the  Defendants  are,  as  the  Plaintiffs  believe^ 
jointly  interested  in  the  book,  entitled,  ^^  A  Selection  of 
Leading  Cases  on  various  Branches  of  the  Law,"  and 
in  the  first  part  of  the  second  volume  thereof;  and  that 
they  intend  to  print  and  publish  a  second  part  of  the 
second  volume,  and  to  print,  in  such  second  part,  divers 
parts  of  books,  the  copyright  of  which  belongs  to  the 
Plaintiffs. 

The  bill  prayed  an  account  of  the  Defendants'  re- 
ceipts in  respect  of  the  first  part  of  the  second  volume 
of  the  "  Leading  Cases,"  and  an  injunction  to  restrain  its 
further  sale ;  and  the  delivery  up  of  all  copies  in  the 
Defendants'  hands;  the  Plaintiffs  waiving  all  penalties. 

The  Defendant  Smith,  by  his  affidavit,  stated  that  he 
was  the  author  of  the  work  mentioned  in  the  Plaintife* 
affidavit. 


That 
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I'hat  his  object  in  composing  the  work  was  explained        1838. 

in  the  preface  to  the  first  volume,  and  the  advertisement      ^^TT,™- 
'  '  Saunders 

to  part  1.  of  the  second  volume :  v. 

Smith. 

That  the  composition  of  the  notes  was  by  far  the 
most  laborious  part  of  the  undertaking:  That  before 
the  publication  of  the  first  volume,  the  deponent  sent  for 
the  Plaintiff  Benning^  who  waited  on  the  deponent  at 
his  chambers,  and  the  deponent  then  proposed  to  Ben- 
fling  that  he  and  his  partner  should  become  the  pub- 
lishers of  the  work,  and  should  pay  the  deponent  a  certain 
sum  of  money  for  the  first  edition,  and  account  to  him 
for  half  the  profits  of  every  subsequent  edition :  That 
the  deponent  on  that  occasion  told  Benning  that  he 
made  him  the  first  offer  of  the  work,  and  that  his  reason 
for  doing  so  was  that,  in  order  to  complete  his  plan,  it 
would  be  necessary  to  take  cases  from  modern  reports, 
the  copyright  of  most  of  which  was,  as  he  believed, 
vested  in  the  Plaintiffs :  That  Benning  requested  time 
to  consider  the  deponent's  offer  and  consult  his  partner 
on  it,  and,  on  a  subsequent  occasion,  came  again  to  the 
deponent  and  declined  it,  but  offered  that  he  and  his 
partner  would  publish  the  work  at  half  profits,  which 
the  deponent  declined : 

That  he  never  offered  the  work  to  the  Plaintiffs  on 
any  other  occasion,  and  that  he  is  sure  that  he  did  not 
express  an  opinion  that  he  should  be  unable  to  make 
use  of  the  cases  contained  in  the  reports  published  sub- 
sequently to  the  Term  Reports,  in  case  of  his  not  pub- 
lishing the  said  work  with  the  Plaintiffs,  although  he 
would  have  preferred  that  the  work  should  have  been 
published  by  the  Plaintiffs,  on  account  of  the  necessity 
of  inserting  such  modern  reports  : 

That  it  always  was  and  still  is  the  deponent's  in- 
tention to   confine   the  work   to   two  volumes,    to  be 

3  B  3  completed 
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1838.        completed  on  the  plan  of  the  portion  of  it  already 
r^^^^"^^     published : 


V4 

Smith. 


That  each  and  every  of  the  cases  taken  from  the 
reports  of  Sir  Edward  Hyde  East,  BameTDoU  and 
Cresswell,  Bingkanij  and  Taw^ouj  as  well  as  the  cases 
from  the  early  reports,  were  intended  as  illustrative  of  a 
principle  of  law,  on  which  a  commentary  or  exposition 
was  contained  in  notes  appended  to  such  cases  or  series 
of  cases,  and  which  notes  had  been  composed  with 
great  labour  and  attention : 

That  his  understanding  with  Alexander  McunoeU  was 
that  the  second  volume  should  consist  of  about  700 
pages,  and  that  it  was  not  the  deponent's  intention  to 
exceed  that  number. 

The  Defendant  MaxweUy  by  his  affidavit,  stated, 
that  he  entered  into  an  engagement  with  the  other  De- 
fendant, Smithy  for  the  publication  of  the  work  in  ques- 
tion, to  be  completed  in  two  volumes  royal  octavo, 
beginning  with  the  earliest  reports,  to  the  present  time, 
and  adapted  to  the  use  of  students  in  the  profession, 
and  for  convenience  of  reference  on  circuits  : 

That  the  engagement  was  entered  into  under  the 
full  conviction,  not  only  of  its  utility,  but  also  of  its 
being  conformable  with  the  practice  of  legal  writers, 
founded  in  usage  and  custom,  as  essential  to  the  pub- 
lication of  law  books  in  general : 

That,  from  his  experience  as  a  law  bookseller,  he 
did  not  believe  that  the  publication  and  sale  of  the 
book  intitled  "  Smith's  Selection  of  Leading  Cases," 
published  by  the  deponent,  had  caused  or  was  likely  to 
cause  loss  or  damage  to  the  Plaintiffs,  or  to  injure  the 
sale  of  their  books,  or  had  tended  or  would  tend  to  de- 
prive 
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prive  the  Plaintiffs  of  the  benefit  of  their  copyrights,        18S8. 

and   of  the   profits,   emoluments,   and    advantages   in     ^^^^^ 

Saunders 

respect  of  the  same :  v. 


Smith. 


That  he  believed  that  the  book,  being  designed  for 
the  use  of  students,  and  the  portion  already  published 
containing  in  the  whole  only  sixty-one  cases,  cannot  in- 
terfere with  the  sale  of  the  property  of  the  Plaintiffs  as 
books  of  reference ;  but,  on  the  contrary,  the  deponent, 
from  long  experience  as  a  law  bookseller,  verily  believed 
that,  so  far  from  its  being  prejudicial  to  the  sale  of  the  re- 
ports from  which  such  cases  were  taken,  it  was  calculated 
to  increase  the  ultimate  sale  of  such  books  of  reports : 

That,  two  or  three  months  ago,  and  after  the  publi- 
cation of  the  first  volume  of  Smithes  Leading  Casesj  the 
Plaintiff  Benning  called  upon  the  deponent,  for  the 
'  purpose  of  requesting  liberty  for  the  Defendant  Smith 
to  make  use  of  his  work  on  Patents^  of  which  the  de- 
ponent had  the  copyright,  and  to  adopt  it  in  his  (the 
Defendant  SmiMs)  work  on  Commercial  LaWy  now  in  the 
course  of  being  printed : 

That  he,  on  that  occasion,  mentioned  to  the  Plaintiff 
Benning  that  he  understood  that  the  Plaintiffs  were 
then  desirous  of  having  a  share  in  Smith's  Leading 
Cases  ;  and  that  the  deponent  was  willing  to  grant  the 
same,  provided  that  they  would  give  him  a  propor- 
tionate share  in  Smithes  Commercial  Lano^  in  exchange ; 
and  though  the  Plaintiff  Benning  stated  that  his  partner 
would  not  accede  to  such  a  proposition,  he  made  no 
complaint  or  observation  to  the  deponent  as  to  the  pub- 
lication of  Smith* s  Leading  Cases  in  any  way  interfering 
with  any  copyright  of  the  Plaintiffs : 

That  his  understanding  with  the  Defendant  Smithy 
previously  to  his  purchasing  the  work,  was,  that  the 

3  B  4  second 
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T^^^^^*^     published : 


m  >       • 


V^ 


V. 

Smith. 


That  each  and  every  of  the  cases 
reports   of    Sir   Edward  Hyde  Ea;; 
Cresswell,  Bingham^  and  Taunton^.   /; 
from  the  early  reports,  were  intar  ^.   \ 
principle  of  law,  on  which  a  oo'  V    \ 
was  contained  in  notes  append  *.s   \ 

of  cases,    and  which  noteii  (^  h 

ft    ' 

great  labour  and  attention;  \ 


V 


.uW 


That  his  understand'^  t 
that  the  second  volu*  t  \ 
pages,  and  that  it  w     j^  \. 
exceed  that  numbe*^ 

The   Defendf^  *^ 
that  he  enterec^  i 
fendant,  SmUl  ^  ^^^  to  wWA 

tion.  to  be. 
beginning; 

and  adar  -^'^  Plaintifis  in  tlie  beginning 

i^c[  for  '  !>t  volume  of  the  book  in  question 

le  books  sold  by  them,  with  a  note  in 

17  A  second  volume  is  in  che  press." 

fuU 

\^  iaintifis  having,  on  the  9th  of  June^  moved,  be- 

f        oie  Vice-Chancellor,  for  an  injunction  to  restrun 

^  publication  of  the  first  part  of  the  second  volume, 

jiit  Honor  refused  the  application,  but  gave  the  Plain- 

lifi  leave  to  bring  an  action,  and  liberty  to  all  parties 

to  apply  to  the  Court  as  they  might  be  advised. 

The  motion  was  now  renewed  before  the  Lord  Chan- 
cellor. 


Mr. 
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'mes  Bussellf  in  support  of  the       1838. 


Saundeus 

V. 

Smith. 


aifF 

quantity 

oore  but  a 

.ve  question  in 

,  the  PlaintiflT,  had 

.its  of  his  book  which 

ave  copied,  the  Plaintiff's 

^'ilation.     In  the  present  case, 

.is'  copyright  is  fully  admitted,  as 

,  but  then  the  justification  attempted 

3^  that  the  Defendant's  book  will  be  very 

if  it  could  be  tolerated  that  an  inFringement 

.ights  of  property  should  be  justified  by  such  an 

gation  as  that. 

In  this  case,  moreover,  the  quantity  of  the  Plaintiffs' 
matter  which  has  been  copied  by  the  Defendants  is  very 
great,  and  that  is  a  circumstance  material,  as  showing 
that  the  case  is  unequivocally  one  of  piracy.  It  is  said, 
indeed,  that  each  of  the  Plaintiffs'  books  consists  of  many 
volumes,  and  that  the  cases  copied  by  the  Defendants 

from 

(a)  Sec  the  next  case. 
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1838.  second  volume  should  consist  of  about  700  pages;  and 

^^^^"^^^^"^^  that  it  was  not  the  intention  of  the  Defendant  Smith  to 

LAUNDERS 

V.  exceed  that  number. 


Smith. 


The  motto  of  the  book  was,  **  It  is  ever  good  to  relie 
upon  the  book  at  large ;  for  many  Compendia  sunt  dis^ 
pendia  ;  and  melius  est  petere  Jbntes  quam  sectari  rivuloif 
I  Inst.  305.  b." 

The  preface  contained  the  following  passage:  — 
"  The  period  over  which  this  collection  extends  com- 
mences in  the  forty-fourth  Elizabeth^  and  terminates  in 
the  thirty-fourth  George  III. ;  Ttcyw^s  case  being  the 
earliest,  and  tVaugh  v.  Carver  the  latest  case  in  the  vo- 
lume. The  oldest  reports  made  use  of  are  Lord  Cok^h 
the  most  modern  Henry  Blackston^s.  It  would  have 
been  impossible  to  carry  the  work  down  to  the  present 
day  without  the  addition  of  another  volume :  this  addi- ' 
tion  will,  however,  be  made,  should  that  which  is  now 
published  be  found  adapted  for  the  purposes  to  which 
it  is  intended  to  be  subservient." 

In  a  catalogue  issued  by  the  Plaintiffs  in  the  beginning 
of  the  year  1838,  the  first  volume  of  the  book  in  question 
appeared  among  the  books  sold  by  them,  with  a  note  in 
these  words,  ^'  A  second  volume  is  in  the  press." 


The  Plaintiffs  having,  on  the  9th  of  Jwie^  moved,  be- 
fore the  Vice-Chanceilor,  for  an  injunction  to  restrain 
the  publication  of  the  first  part  of  the  second  volume, 
his  Honor  refused  the  application,  but  gave  the  Plain- 
tiffs leave  to  bring  an  action,  and  liberty  to  all  parties 
to  apply  to  the  Court  as  they  might  be  advised. 

The  motion  was  now  renewed  before  the  Lord  Chan- 
cellor. 


Mr. 
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Mr.  Jacobs  and  Mr.  James  Russell^  in  support  of  the 
motion. 

In  a  volume  oF  Law  Reports,  the  report  of  each 
case  is  an  entire  thing;  not  necessarily  or  generally 
connected  with  the  reports  of  other  cases  which  precede 
or  follow  it ;  and  it  might  be,  and  sometimes  is,  published 
alone,  as  a  separate  pamphlet ;  as,  for  instance,  the  report 
of  the  case  of  CAolmofidelcj/  v.  Clinton,  It  is  understood 
that  the  Vice-Chancellor's  judgment  was  mainly  in- 
fluenced by  the  decision  which  it  Was  represented  to  his 
Honor  that  your  Lordship  had  pronounced  in  the  case 
of  Bramwell  v.  Halcomh  {a\  in  which  it  was  said  to  have 
been  determined  by  your  Lordship  that  the  Plaintiff 
was  not  entitled  to  an  injunction,  because  the  quantity 
of  his  work  which  the  Defendant  had  taken  bore  but  a 
small  proportion  to  the  whole :  but  a  grave  question  in 
that  case  was,  whether  Mr.  Bramwell^  the  Plaintiff,  had 
any  copyright  at  all  in  those  parts  of  his  book  which 
the  Defendant  was  said  to  have  copied,  the  Plaintiff's 
book  being  a  mere  compilation.  In  the  present  case, 
however,  the  Plaintiffs'  copyright  is  fully  admitted,  as 
is  the  piracy  also ;  but  then  the  justification  attempted 
to  be  set  up  is,  that  the  Defendant's  book  will  be  Very 
useful ;  as  if  it  could  be  tolerated  that  an  infringement 
of  the  rights  of  property  should  be  justified  by  such  an 
allegation  as  that. 

In  this  case,  moreover,  the  quantity  of  the  Plaintiffs* 
matter  which  has  been  copied  by  the  Defendants  is  very 
great,  and  that  is  a  circumstance  material,  as  showing 
that  the  case  is  unequivocally  one  of  piracy.  It  is  said, 
indeed,  that  each  of  the  Plaintiffs'  books  consists  of  many 
volumes,  and  that  the  cases  copied  by  the  Defendants 

from 


18S8. 


Saundeks 

V, 

Smith. 


(a)  Sec  the  next  case. 
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from  any  such  book  are  very  few  in  proportion  to  the 
number  reported  in  all  the  volumes  of  which  the  book 
consists.  Lord  Eldon^s  doctrine,  however,  in  Mawmm 
V.  Tegg  {a)  entirely  displaces  any  such  argument,  ix 
his  Lordship  states,  again  and  again,  that,  with  respect 
to  the  piracy  of  a  part  of  a  work,  the  Court  interferes  as 
in  the  case  of  a  piracy  of  the  whole.  Then,  it  is  saidi 
that  the  Defendant's  work  is  only  an  institutional  book, 
for  the  use  of  students,  and  will  not  interfere  with  tbe 
sale  of  the  reports.  Tbis,  however,  is  not  so,  for  the  notes 
would  not  be  intelligible  to  students ;  and  it  is  clear  that 
it  is  intended  that  the  cases  themselves  shall  be  read  in 
the  Defendants'  book,  and  that  that  book  shall  form  a 
substitute  for  the  reports;  but,  whatever  may  have  been 
the  intention,  such  will  be  the  result.  If  one  man  may 
reprint  some  cases,  or  even  one  case  in  one  book, 
another  man  may  reprint  other  cases  or  another  case 
in  another  book ;  and  thus  the  whole  contents  of  every 
one  of  the  books  to  which  the  Plainti£&'  copyright  ex- 
tends may  be  pirated;  Whittingham  v.  Woda'\)>)% 
Wilkins  v.  Aikin.  (c) 


It  will  be  said  that  the  Plaintiffs  have,  by  neglecting  to 

take  steps  to  restrain  the  publication  and  sale  of  the  first 

volume,  induced  the  Defendants  to  persevere  in  their 

undertaking  and  to  publish  the  second ;  but  neither  of 

the  Defendants  swears  that  he  was  induced  to  go  on  by 

any  thing  the  Plaintiff  did  or  omitted  to  do ;  nor  does 

either  of  the  Defendants  swear  even  to  his  belief  of  the 

legality  of  what  they  have  been  doing.     Besides,  the 

quantity  taken  from  the   Plaintiffs'  books  for  the  first 

volume  was  too  small  to  be  worth  complaint,  and  the 

Plaintiffs   could   not  know  what  the  contents  of  the 

second  volume  would  be. 

Mr. 
(a)  2  Rust,  585. ;  see  p.  390.  (c)  17  Vet.  493. 

{b)  2  Swanst  428. 
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Mr.  Wigramy  Mr.  Willcock^  and  Mr.  Warren^  contrd. 

It  will  not  be  disputed  that  a  writer  is  entitled  to 
copy,  in  extenso^  parts  of  a  previous  work.  Mr.  Chittyj 
in  his  work  on  Bills,  has  collected  all  the  cases  on  the 
subject  of  bills,  and  printed  them  at  full  length,  and 
they  fill  one  entire  volume.  In  that  case,  if  a  bill  had 
been  filed,  two  questions  might  have  been  made; 
first,  whether  the  book  was  not  substantially  a  new 
and  original  work;  and,  secondly,  whether  it  was  a 
piratically  intended  use  of  the  Plaintiff's  book.  So,  Mr. 
Tidd  Pratt  has  published,  in  his  books,  reprints  of  cases 
on  the  Poor  Laws,  the  Bankrupt  Laws,  and  so  forth. 
So,  Harrison's  Digest  contains  16,000  marginal  notes, 
in  which  there  is  as  much  copyright  as  in  the  bodies  of 
the  cases,  and  each  of  which  has  cost  the  reporter  con« 
siderable  care  and  pains.  The  result  of  the  decisions 
upon  questions  of  infringement  of  copyright  is,  that  the 
Court  has  felt  itself  bound  to  inquire,  in  the  first  place, 
is  the  work  new  and  original?  and,  secondly  (as  in 
Mawman  v.  l.^egg  (a) ),  is  it  published  with  a  piratical 
intent?  but  the  Court  has  in  no  case  granted  an  in- 
junction, unless  there  has  been  what  is  actually,  in  law,  a 
piracy ;  and  in  no  case  of  actual  piracy  has  the  Court 
failed  to  ask,  can  this  work  become  a  substitute  for 
the  old  one?  and,  if  the  question  has  been  satisfactorily 
answered  in  the  negative,  and  the  work  has  been  new  and 
original,  the  injunction  has  been  invariably  refused. 


The  principle  upon  which  the  Court  grants  injunctions 
in  cases  of  this  sort  is  the  same  as  that  upon  which  it 
decrees  specific  performance  of  contracts ;  viz.,  because  it 
cannot  give  the  Plaintiff  compensation  in  damages;  but  the 
objection  to  the  injunction  in  this  case  is,  that  the  Court, 
by  granting  it,  would  be  giving  the  Plaintiffs  the  largest 

possible 

(a)  2  Ruu.  385. 
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^*^^V^^     the  damage  may  be  so  minute  that  it  is  impossible  to 

SaUNDBRB  .  .  1     ,  .  1-1  1 

V.  appreciate  it,  and  that,  too,  in  a  case,  hke  the  present,  in 

Shith.  which  the  Defendant  has  been  led  into  enormous  ex- 
pense with  the  connivance  of  the  Plaintiff;  for,  in  Messrs. 
Saunders  and  Benning's  Catalogue  of  Law  Books  sold 
by  them,  which  was  issued  at  the  beginning  of  this  year, 
appears  the  first  volume  of  SmitVs  Leading  CaieSj  with 
a  notice  that  a  second  volume  is  in  the  press. 

The  work  in  question  is,  substantially,  any  thing  bat 
a  piracy :  for  the  substantial  part  of  it  consbts  of  the 
treatises  on  the  law  which  are  contained  in  the  notes. 

The  Term  Reports,  Basils  Reports,  Taunton*s  Reports^ 
Bamewall  and  CresswelFs  Reports,  and  BinghanCs  Be- 
ports  may  be  termed  five  works,  containing  fifty-two 
volumes  and  39,198  pages:  from  the  Term  Reports 
twelve  cases  have  been  taken,  or  one  and  a  half  per 
volume;  from  East,  seven  cases,  which  is  less  than  half 
a  case  per  volume ;  from  Taunton  two  cases,  being  a 
quarter  of  a  case  per  volume ;  from  Bamewall  and  Cresh 
well  two  cases,  being  one  fifth  of  a  case  per  volume; 
from  Bingham,  one  case,  being  one  tenth  of  a  case  per 
volume.  The  whole  amount  borrowed  extends  over 
128  of  the  Plaintiffs'  pages,  and  190  of  the  Defendants', 
and,  of  the  15,340  cases,  the  Defendants  have  published 
twenty-four. 

With  reference  to  the  argument  that  each  case  is  a 
separate  work,  it  is  to  be  observed  that  the  words  in 
the  Copyright  Act  are  "  book  or  books;"  and  when  a 
person  takes  in  law  reports,  it  is  with  a  tacit  promise,  on 
the  part  of  the  booksellers,  that  he  shall  have  an  histo- 
rical account  of  the  proceedings  of  the  Court. 

As 
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As  to  the  argument,  that  different  persons  might  take 
different  parts  of  a  book,  and  thus  the  whole  be  pirated, 
It  is  a  sufficient  answer  to  say  that  a  person  might  buy 
up  sets  of  sermons,  until  he  had  got  the  whole  of  the 
Scriptures,  or,  at  all  events,  the  leading  parts  of  the 
Scriptures. 


1838. 


Saunders 

V, 

Smith. 


Eoworfh  V.  Wilkes  (a),  Carj/  v.  Kearsley\b\  Whitting- 
ham  V.  JVooler  (c),  Dodslej/  v.  Kinnersley  (rf),  Tonson  v. 
Walker  {e\  Wilkins  v.  Aikin  (^),  Mawman  v.  Tegg  (A), 
Bramwell  v.  Halcomb  (/),  and  The  Trustees  of  the  British 
Museum  v.  Payne  {k\  were  cited. 

Mr.  Jacobs  in  reply. 

The  Defendant  Marmell^  in  his  affidavit,  says,  that 
the  proceeding  adopted  in  the  compilation  of  this  book 
is  according  to  usage  and  custom ;  but  what  usage  and 
custom  is  there  such  as  this,  among  law  writers?  Be- 
sides, the  preface  to  the  book  states  that  the  plan  is  en- 
tirely new.  Certainly  it  is,  and  the  book  may  be,  as 
the  other  side  contend,  a  very  useful  book ;  but  the  more 
useful  and  saleable  it  is,  the  more  injury  it  does  to 
the  Plaintiffs.  The  cases  mentioned,  in  which  authors 
have  copied  reports  of  cases  into  their  works  on  the 
subjects  to  which  the  cases  relate,  cannot  apply ;  for  it 
does  not  appear  that  the  authors  did  not  obtain  the 
sanction  of  the  proprietors  of  the  copyrights;  but,  if  they 
did  not,  the  Court  will  not  suffer  the  law  to  be  violated 
in  this  instance,  because  it  may  have  been  violated  with 
impunity  in  two  or  three  other  instances. 


(fl)  1  Campb,  94. 
{b)  4Esp.  168. 
(c)  2  Swajut,  428.  n. 
{d)  Ambler,  405, 
{e)   3  Swan,  672. 


(g)  17  r«.422. 
(^)  2Ruts,3S5, 
{i)   /n/ra,  p.737. 
(k)  4  Bingh,  540. 
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1838.  The  Lord  Chancellor. 

Saunj)£R8  I  have  looked  through  the  affidavits,  and  the  authori- 
Smith.  ^'®*  which  have  been  referred  to,  and  I  am  clearly  of 
opinion  that  the  Vice-Chancellor  came  to  the  right  con- 
clusion, and  that  his  order  ought  to  be  supported ;  and 
I  have  formed  that  opinion  upon'  grounds  which  make 
it  quite  unnecessary  for  me  to  go  into  the  question  of 
law,  which  has  been  discussed  at  the  bar. 

This  Court  exercises  its  jurisdiction,  not  for  the  pur- 
pose of  acting  upon  legal  rights,  but  for  the  purpose  of 
better  enforcing  legal  rights,  or  preventing  mischief 
until  they  have  been  ascertained.  In  all  cases  of  in- 
junctions in  aid  of  legal  rights — whether  it  be  copyright, 
patent  right,  or  some  other  description  of  legal  right 
which  comes  before  the  Court — the  office  of  the  Courtis 
consequent  upon  the  legal  right ;  and  it  generally  bap- 
pens  that  the  only  question  the  Court  has  to  consider  is, 
whether  the  case  is  so  clear  and  so  free  from  objection 
upon  the  grounds  of  equitable  consideration,  that  the 
Court  ought  to  interfere  by  injunction,  without  a  pre- 
vious trial  at  law,  or  whether  it  ought  to  wait  till  the  legal 
title  has  been  established.  That  distinction  depends  upon 
a  great  variety  of  circumstances,  and  it  is  utterly  im- 
possible to  lay  down  any  general  rule  upon  the  subject, 
by  which  the  discretion  of  the  Court  ought  in  all  cases 
to  be  regulated. 

In  this  case,  I  find  the  publication  complained  of  to 
be  of  a  character  which,  whether  it  be  or  be  not  an 
infringement  of  the  copyright  of  the  Plaintifis,  is  a 
course  of  proceeding  which  has  been  pretty  largely  ad- 
mitted, and  pretty  generally  adopted.  Several  cases 
occurred  to  me,  and  several  were  mentioned  to  me  at 
the  bar,  in  which  a  gentleman  at  the  bar,  desirous  of 

publish- 
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publishing  a  work  upon  a  particular  subject,  has  col-        1838. 

lected  the  cases  upon  that  subject,  and  has  taken  those     ^^"^^^^"^ 

,  ,  ,  Saunders 

cases,  generally  speaking,  verbatim,  from  reports  which  «. 

are  covered  by  copyright.  No  instance  has  been  repre-  Smith. 
sented  to  me  in  which  those  entitled  to  the  copy- 
right have  interfered ;  no  judgment,  therefore,  has  been 
pronounced  upon  that  subject.  I  am  not  stating  whe- 
ther the  owner  of  the  copyright  is  entitled  to  interfere 
In  such  a  case,  or  whether  that  use  of  published  reports 
is  or  is  not  to  be  permitted.  That  is  a  question  of  legal 
right,  upon  which  I  find,  at  present,  no  reason  for 
coming  to  an  adjudication.  But,  in  considering  whether 
I  am  to  exercise  an  equitable  jurisdiction  in  such  a  case, 
before  the  legal  right  has  been  established,  it  is  very 
important  to  observe,  that,  for  many  years,  such  a  course 
as  I  have  stated  has  been  pretty  generally  adopted; 
more  particularly,  when  I  find  that  these  Plaintiffs  have 
themselves  acquiesced  in  a  similar  course  of  proceeding. 
In  a  book  which  was  mentioned  in  the  course  of  the 
argument,  I  mean  Chitii/  on  BiUs^  I  don't  know  whe- 
ther all  the  cases  are  printed  verbatim,  but  certainly 
many  cases  are  printed,  verbatim,  from  the  published 
reports,  of  which  the  Plaintiffs  have  the  copyright. 
Whether  that  was  a  matter  of  indulgence  or  not,  it 
could  not  have  been  a  matter  of  arrangement ;  for  I  put 
that  to  the  learned  counsel  at  the  time,  who  had  the 
opportunity  of  satisfying  themselves  whether  it  was  or 
was  not  so.  I  repeat,  that  I  state  this  case,  not  for  the 
purpose  of  showing  that  the  proceeding  I  have  stated 
interfered  with  the  legal  right,  but  for  the  purpose  of 
considering  whether  I  ought  to  exercise  jurisdiction  by 
injunction  before  that  legal  right  is  established. 

The  case,  however,  maybe  carried  very  much  far- 
ther; for  I  find,  in  the  dealings  of  the  Plaintiffs  in  this 
case,  what  amounts  to  that  species  of  conduct  which  . 

prevents, 


730  CASES  IN  CHANCERY. 

1838.  prevents,  in  this  stage  of  the  cause  at  least,  theinter- 

^^I^""^^^*^"^  position  of  this  Court 

Saunders  '^ 


9. 

Smith. 


Before  I  observe  upon  these  facts,  I  will  refer  to 
what  Lord  Eldon  said  in  Bundell  v.  Murrey  (a),  a  case 
certainly  very  much  stronger  than  the  present,  but  in 
which  Lord  Eldon  lays  down  the  rule  which  ought  to 
regulate  the  discretion  of  the  Court  in  cases  of  this  sort 
The  owner,  or  the  party  who  asserted  the  copyright, 
had  permitted  Mr.  Murray  to  publish  the  work,  which, 
after  a  certain  time,  turned  out  to  be  productive;  and, 
fourteen  years  having  elapsed  since  the  transaction  took 
place,  the  Plaintiff  was  desirous  of  reasserting  her  title 
to  the  copyright,  and  gave  notice  to  Mr.  Murrm/,  not 
to  publish  after  that  time,  as  she  herself  was  desiroas  of 
publishing.  Lord  Eldon  refused  the  injunction  for 
which  she  applied,  and,  after  commenting  upon  the 
case,  said,  ^'  There  has  often  been  great  difficulty  about 
granting  injunctions  where  the  Plaintiff  has  previously, 
by  acquiescing,  permitted  many  others  to  publish  the 
work ;  where  ten  have  been  allowed  to  publish,  the 
Court  will  not  restrain  the  eleventh.  A  court  of  equity 
frequently  refuses  an  injunction  where  it  acknowledges 
a  right,  when  the  conduct  of  the  party  complaining  has 
led  to  the  state  of  things  that  occasions  the  application; 
and,  therefore,  without  saying  with  whom  the  right  is, 
whether  it  is  in  this  lady,  or  whether  it  is  concurrently 
in  both,  I  think  it  is  a  case  in  which  strict  law  only 
ought  to  govern."  {b)  Lord  Eldon  there  lays  it  down, 
that  not  only  conduct  with  the  party  with  whom  the 
contest  exists,  but  conduct  with  others  may  influence 
the  Court  in  the  exercise  of  its  equitable  jurisdiction 
by  injunction.  Now,  here,  I  find  permission,  whether 
express  or  implied,  given  to  others. 

I  now 

(a)  Jacob,  311.  (b)  Jacob,  3 1 6. 
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1  now  proceed  to  advert  to  the  particular  facts  ap- 
pearing in  this  case ;  and  here,  unfortunately,  there  is 
some  discrepancy  in  the  statements  made  in  the  affi- 
davits; but  there  are  some  facts  unquestionably  clear 
from  all  doubt.  What  is  stated  in  the  preface  to  the 
first  volume  appears  to  me  to  afford  me  a  very  safe 
guide  as  to  what  parts  of  the  affidavits  to  follow.  It  is 
to  be  understood  that  I  assume  that  the  Plaintiffs  are 
entitled  to  the  copyright  which  they  assert. 

[His  Lordship  then  proceeded  to  read  the  statement 
contained  in  the  Plaintiffs'  affidavit,  as  to  what  passed 
between  Mr.  Benning  and  Mr.  Smith  before  the  pub- 
lication of  the  first  volume.] 

From  the  number  of  the  modern  reports,  of  which 
the  Plaintiffs  have  the  copyright,  it  was  natural  to  sup- 
pose that  Mr.  Smkh  could  not  publish  his  book  without 
using  some  of  the  reports  of  which  the  Plaintiffs  had 
the  copyright.  The  PlaintiflTs  say,  that  Mr.  Smith  stated 
reasons  why  he  should  prefer  that  they  should  publish 
his  book ;  but  they  do  not  represent  him  as  asking  a 
permission,  without  which  he  could  not  carry  on  his 
undertaking. 


781 


1838. 


Saunders 

17. 

Smith. 


Now,  the  fact  is,  that  the  first  volume  was  published 
in  March  1837 :  and  in  the  preface  I  find  this  announce- 
ment :  "  The  period  over  which  this  collection  extends, 
commences  in  the  44  Elizabeth^  and  terminates  in  the 
34  G.  3.,  Twi/rm's  case  being  the  earliest,  and  Wattgh 
v.  Carver  the  latest  case  in  the  volume.  The  oldest 
reports  made  use  of  are  Lord  Coke's ;  the  most  modem 
Henry  Blackstofie*s,  It  would  have  been  impossible  to 
carry  the  work  down  to  the  present  day,  without  the 
addition  of  another  volume:  this  addition  will  here- 
after be  made,  should  that  which  is  now  published  be 

Vol.  III.  3  C  found 
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iound  adapted  for  the  purposes  to  which  it  is  intended 
to  be  subservient"  Here  is,  therefore,  a  statement  by 
Mr.Smilh^  in  March  1837,  that  if  the  first  volume  suc^ 
ceeds,  there  b  an  intention  of  carrying  it  down  by  the 
addition  of  another  volume.  That  is  made  after  a  sup- 
posed conversation  between  one  of  the  Plaintiffs  and 
the  Defendant  Mr.<Si7i//A,  in  which  the  latter  was  in- 
formed that  he  could  not  take  any  cases,  the  copyright 
of  which  belonged  to  the  Plaintiffs.  This  preface,  how- 
ever, was  a  notice  not  only  to  the  Plaintiffs,  but  also  to 
those  by  whom  this  application  is  made,  that  he  in- 
tended to  do  it« 


Then  Mr.  Smithy  by  his  affidavit,  makes  a  statement 
of  what  passed  between  him  and  the  Plaintiff  Mr.  Ben-' 
rung.  [His  Lordship  read  the  affidavit.]  This  state- 
ment is  quite  consistent  with  one  passage  in  the  Plain* 
tiffs'  affidavit,  in  which  Mr.  Smith  is  stated  to  have  said 
that  heshould  prefer  dealing  with  the  Plaintiffs;  and  it  was 
very  natural,  that,  as  he  was  using  the  Plaintiffs'  property 
—  whether  he  had  a  right  to  use  it  or  not  —  he  should 
prefer  dealing  with  them.  Mr.  Smith  positively  denies 
that  which  the  Plaintiffs  impute  to  him,  namely,  that  be 
expressed  an  opinion  that  he  should  be  unable  to  make 
use  of  the  cases  contained  in  the  reports  published  sub- 
sequently to  the  Term  Reports,  in  case  of  his  not  pub- 
lishing his  work  with  the  Plaintiffs ;  but  he  leaves  un- 
touched the  passage  in  the  Plaintiffs'  affidavit,  which 
states  that  Mr.  Benning  observed  to  him,  ^^  that  be 
certainly  could  not  take  any  cases,  the  copyright  of 
which  belonged  to  the  Plaintiffs."  I  can  come  to  no 
conclusion  as  to  that  which  is  said  to  have  been  so 
stated  to  him ;  but  I  have  the  concurrence  of  both  affi- 
davits as  to  the  proposal  made  by  Mr.  Smith.  Then  I 
have  the  preface  to  the  Defendant's  book,  and  I  have 
no  doubt,  upon  the  result  of  these  two  affidavits,  that  it 
'  was 
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was  known  to  the  Plaintiffs,  before  the  first  volume  was 
published  —  and,  indeed,  they  acknowledge  that  they 
knew  —  that  the  first  volume  did  contain  some  cases 
taken  from  their  books,  and  that  it  was  intended  to 
carry  on  the  work  to  a  more  recent  time ;  and  when  the 
work  is  published,  they  have  a  distinct  statement,  on 
Mr.  Sfntth^s  part,  that  he  intends  to  do  so. 


1838. 


Saunoebs 

V, 

Smith. 


I  do  not  find,  in  either  affidavit,  any  statement  of  an 
intention,  on  the  part  of  the  Plaintiffs,  to  apply  for  an  in- 
junction to  restrain  the  publication  or  sale  of  the  first 
volume.  The  reason  which  has  been  stated  at  the  bar, 
namely,  that  the  injury  was  too  small  to  make  it  worth 
while  to  interfere,  may  be  an  explanation  of  that  cir- 
cumstance; but  yet  that  is  not  exactly  the  view  the 
Plaintiffs  must  have  taken  of  the  case ;  for,  according  to 
what  was  stated  in  the  preface  to  the  first  volume,  and 
according  to  what  was  communicated  to  them  by  Mr. 
Smithy  they  knew  that  the  first  volume  was  merely  the 
commencement  of  the  plan,  and  that  it  was  intended  to 
bring  it  down  to  more  modern  times,  in  the  reports  of 
which  the  Plaintiffs  were  more  immediately  interested. 
They  do  not  complain,  however ;  and  there  is  nothing 
before  me  to  shew  that  they  interfered,  after  the  publi- 
cation of  the  first  volume,  to  caution  Mr.  Sfnith  against 
interfering  with  their  rights.  On  the  contrary,  I  find, 
by  an  affidavit  made  by  Mr.  Maxwell^  a  statement  of  a 
communication  between  himself  and  one  of  the  Plain- 
tiffs, after  the  publication  of  the  first  volume,  and  which 
is  not  met  by  any  affidavit  of  the  Plaintiffs  in  reply. 
Mr.  Mansoell^  in  his  affidavit,  which  was  sworn  on  the 
31st  of  Mr/y,  says  that  "two  or  three  months  ago"  he 
"  mentioned  to  the  said  Plaintiff,  William  Benning,  that 
he  understood  that  the  Plaintiffs  were  desirous  of  having 
a  share  in  *  Smith's  Leading  Cases,'  and  that  the  depo- 
nent was  willing  to  grant  the  same,  provided  that  they 

3  C  2  would 
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1838.        would  give  him  a  proportionate  share  in  *  Smith's  Cata* 
J^^^^^      mercial  Law  *  in  exchange ;  and  thouirh  the  said  Plain- 

Saunders         ^  B    '  o 

V.  tiiF,    William  Benning^   stated   his   partner   would  not 

^'^"*        accede  to  such  a  proposition,  he  made  no  complaint  or 

observation  to  the   deponent  as  to  the  publication  of 

*  Smith's  Leading  Cases'  in  any  way  interfering  with 

any  copyright  of  the  said  Plaintiffs/' 

Now  this  communication  took  place  when  the  first 
volume  had  been  published  eleven  months,  and  after  the 
first  part  of  the  second  volume  had  not  only  been 
announced,  but  had  been  included  in  a  catalogue  pub- 
lished by  the  Plaintiffs  themselves.  Can  it  be  supposed 
that  their  attention  was  not  drawn  to  the  fact,  not  only 
of  what  had  been  done,  but  of  what  Mr.  Smilh  bad 
announced  his  intention  of  doing  ? 

Now,  when  I  look  at  this  book — I  am  not  sufficiently 
acquainted  with  it  to  give  an  opinion  upon  its  merits  ^ 
but  I  have  no  doubt  tliat  the  opinions  expressed  by 
others  who  have  had  more  opportunities  of  examining 
it,  are  deserved  —  when  I  look  at  this  book,  I  see  that 
it  is  a  work  of  very  great  labour,  and  I  find  the  prin- 
ciple is  to  take,  first,  the  marginal  note,  sometimes  with 
some  alteration,  and  then' to  take  the  leading  case,  as  a 
principle,  and  then,  by  very  voluminous  and  obviously 
laborious  notes,  to  work  out  the  principle.  It  is  clear, 
therefore,  that  the  work  is  one  of  great  labour,  and  that 
this  was  evident  from  the  first  volume ;  and  I  find  that 
the  Plaintiffs  were  informed,  in  March  1837,  of  an  in- 
tention to  deal  with  the  existing  reports  in  the  manner 
now  complained  of.  I  find  the  first  volume  published^ 
announcing  the  intention  of  going  on  with  the  same 
plan,  which  necessarily  would  run  over  the  period  to 
which  the  copyrights  of  the  Plaintiffs  relate,  and  that 
no  remonstrance  is  made  to  Mr.  Smith  upon  the  nature 
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of  the  work,  but  he  is  permitted  to  go  on  with  this 
laborious  undertaking  until  the  period  at  which  the  first 
part  of  the  second  volume  is  published.  In  the  mean 
time,  there  was  a  communication  between  the  Plaintiffs 
and  Mr.  Maxwell^  who  was  interested  in  the  publication 
of  the  work,  and  who  has  as  much  right  to  the  pro- 
tection of  the  Court  as  Mr.  Smith  ;  and,  in  the  proposal 
which  he  makes  to  the  Plaintiffs,  he  deals  with  the  work 
as  property  he  is  entitled  to  deal  with,  wishing  to  make 
it  the  subject  of  arrangement  between  himself  and  the 
Plaintiffs;  and  I  do  not  find  that  this  leads  to  any 
caution  or  interference  on  the  part  of  the  Plaintiffs  as 
to  that  course  which  Mr.  Smith  h:id  pursued  in  part, 
and  which  the  Plaintiffs  must  have  been  fully  aware 
that  he  intended  to  pursue  farther. 

I  do  not  give  any  opinion  upon  the  legal  question. 
I  am  only  to  decide  whether  the  Plaintiffs  are  entitled, 
under  the  circumstances,  to  the  interposition  of  the 
Court  to  protect  their  legal  right,  when  that  legal  right 
has  not  yet  been  established.  But  I  assume  the  exist- 
ence of  the  legal  right,  and  I  say,  that  whatever  legal 
right  the  Plaintiffs  may  have,  the  circumstances  are  such 
as  to  make  it  the  duty  of  a  Court  of  Equity  to  withhold 
its  handy  and  to  abstain  from  exercising  its  equitable 
jurisdiction,  at  all  events  until  the  Plaintiffs  shall  come 
here  with  the  legal  title  established. 


1838. 


Saunders 

V, 

Smith. 


In  doing  this,  I  am  only  doing  what  Lord  Eldon  did 
in  Rundelt  v.  Miaray  (at),  and  what  is  very  generally 
done  upon  questions  of  patent  right.  The  Court  always 
exercises  its  discretion  as  to  whether  it  shall  interfere 
by  injunction  before  the  establishment  of  the  legal 
right. 


I  am 


(a)  Jacob^  511. 
3  C  3 


Smith. 


786  CASES  IN  CHANCERY. 

1838.  I  am  quite  clear  that  the  Vice- Chancellor  was  right, 

^^^^'^^^^     and  that  it  is  not  the  duty  of  the  Court  to  interfere  by 

Saunders 

V.  injunction  in  this  case — at  all  events  in  the  present 

stage  of  the  cause  —  and  therefore  I  must  refuse  this  , 
motion  with  costs. 

Before  I  dismiss  the  subject,  however,  I  wish  to  say  a 
few  words  with  respect  to  a  case  which  appears  to  have 
been  relied  upon  by  the  Vic6-Chancellor  in  his  judg- 
ment, and  which  has  not  been  reported,  (a)  It  is  qaite 
clear  that  his  Honor  had  not  any  accurate  information 
with  respect  to  the  result  of  that  case ;  for  he  supposed, 
from  the  representations  made  to  him,  that  I  had 
decided  it  upon  a  calculation  of  the  quantity  of  the 
Plaintiff's  book  which  had  been  taken  by  the  De- 
fendant. In  the  first  place,  I  never  decided  that  case 
»t  all ;  for  it  went  off  upon  an  arrangement  between  the 
parties.  Mr.  Halcomb  pressed  that  the  injunction  should 
be  dissolved,  and  that  a  particular  inquiry,  which  could 
only  be  directed  by  the  consent  of  the  parties,  should 
be  ordered ;  and,  upon  that,  the  injunction  was  dissolvedr 
Then  it  appeared  that  there  had  been  an  assignment  of 
the  copyright,  which  brought  other  parties  into  the 
field,  and,  of  course,  nothing  could  be  done  finally  to 
dispose  of  the  case,  and  it  stood  over,  and  was  never 
brought  on  again.  I  understand  that  it  fell  to  the 
ground  in  consequence  of  the  death  of  Mr.  Bramwell 
in  the  mean  time. 

So  far,  however,  from  considering  that  the  question 
turned  upon  a  mere  measure  of  quantity,  I  find,  from  a 
note  with  which  Mr.  Craig  has  furnished  me,  that  I 
said,  in  the  course  of  the  argument,  ^^  When  it  comes 
to  a  question  of  quantity  it  must  be  very  vague.     One 

writer 

(a)  See  now  p.  737.  tn/ro. 
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writer  might  take  all  the  vital  part  of  another's  book, 
though  it  might  be  but  a  small  proportion  of  the  book 
in  quantity.  It  is  not  only  quantity,  but  value  that  is 
always  looked  to.  It  is  useless  to  refer  to  any  particular 
cases  as  to  quantity."  Now  there  could  hardly  be 
anything  less  likely  to  lay  down  a  rule  as  to  quantity. 
Indeed,  quite  the  reverse ;  and  yet  that  is  all  which 
appears  to  have  been  said  by  me  upon  the  question 
of  quantity.  There  was  no  judgment  at  all,  however, 
upon  the  general  question  of  law;  and  the  course  I 
adopted  in  that  case  is  exactly  the  course  which  I  adopt 
now,  and  proceeded  upon  the  same  principle;  namely, 
that  the  injunction  would  be  an  extreme  hardship  upon 
the  Defendant,  as  compared  with  the  hardship  the 
Plaintiff  would  sustain,  by  being  put,  in  the  first  in- 
stance, at  all  events,  to  establish  his  title  at  law. 

Motion  refused,  with  costs. 
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1838. 


Saukdebs 

9. 

Smith. 


BRAMWELL  v.  HALCOMB. 


I85«. 
July  6,  7. 


rriHE  Plaintiff  was  the  author  of  a  Treatise  upon  the  The  question 


vhether  one 


Manner  of  Proceeding  on  Bills  in  the  House  of  auTor  hw 


Commons,  and  the  Defendant  Halcomb  was  the  author  of  made  a  pi- 
a  Practical  Treatise  on  passing  Private  Bills  through  both  another's 

Houses  of  Parliament.    The  bill  was  filed  for  an  injunc-  ^0*"^,  does 

/•  I      -r^  r     1       .1  notnecessanlv 

tion  to  restram  the  publication  of  the  Defendant  s  book,  depend  upon 

upon  the  alleged  ground  that  it  contained  very  numerous  of^|?a|;*^oJ.^ 

passages  copied  from  the  PlaintifTs  work.  which  he  has 

rpi      quoted  or  tn- 
•*• "®  troduced  in 
his  own  book. 
Where  there  is  any  doubt  as  to  the  exclusive  legal  title  of  a  party  claiming  an 
injunction  in  aid  of  that  legal  title,  the  Court  will  not  exercise  jurisdiction  without 
giving  an  opportunity  of  trying  the  legal  title  by  proceedings  at  law. 

3  C  4 
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Bbamwell 

V. 

Halcomb. 


The  Solicitor-General  and  Mr.  HahonA^  for  the  De- 
fendant,  moved  to  dissolve  the  injunction  which  had  been 
granted  by  the  Vice-chancellor. 

Mr.  Stuart  supported  the  injunction. 

The  following  cases  were  cited  and  commented  upon 
on  one  side  or  other;  viz.  Miller  v.  Taj/lor  (cr),  Can/  v. 
Keardey  (i),  Rauoorth  v.  Wilkes  (c),  Longman  v.  Win- 
chester {d)j   Willins  v.  Aikin  {e\  Mawman  v.  Tegg.  (g) 

Mr.  Stuart  contended,  amongst  other  things,  that  the 
quantity  of  Mr.  BramweU's  book,  which  had  been 
quoted  by  Mr.  Halcomb,  would  be  an  unfair  quantity, 
even  if  Mr.  Halcomb  had  avowed  that  he  took  it  from 
Mr.  Bramwell ;  and  he  referred  to  Ma-xman  v.  Te^.  [h) 


The  Lord  Chancellor.         ^ 

When  it  comes  to  a  question  of  quantity,  it  must  be 
very  vague.  One  writer  might  take  all  the  vital  part  of 
another's  book,  though  it  might  be  but  a  small  pro- 
portion of  the  book  in  quantity.  It  is  not  onJy  quantity 
but  value  that  is  always  looked  to.  It  is  useless  to  refer 
to  any  particular  cases  as  to  quantity. 

In  my  view  of  the  law.  Lord  Eldon,  in  Wilkins  v. 
Aikin  {i\  put  the  question  on  H  most  proper  footing. 
He  says  "  The  question  upon  the  whole  is,  whether  this 
is  a  legitimate  use  of  the  Plaintiff's  publication,  in  the 
fair  exercise  of  a  mental  operation,  deserving  the  cha- 
racter of  an  original  work.'* 


(fl)  4  J?»rr.  2303. 
(3)  4  J5ip.  168. 
{c)  \  Camp,  94 
(rf)  16Fe*.  269. 


{e)  17  Fes,A22. 
(g)  9  Rust,  38  5, 
(A)  2i?jtfjr.  385. 
(t)   17  Ves,422. 


At 
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At  the  conclusion  of  the  Solicitor-Generars  reply, 

The  Lord  Chancellor  said: 

I  am  clearly  of  opinion  that  this  is  a  case  in  which 
I  ought  not  to  exercise  the  jurisdiction  of  this  Court, 
without  giving  the  parties  an  opportunity  of  trying  their 
rights  at  law  ;  for,  where  any  doubt  exists  as  to  the  right 
of  the  parties,  if  the  Court  were  to  exercise  jurisdiction 
without  giving  an  opportunity  of  trial  at  law,  there 
would  be  different  law  in  this  Court  and  in  the  courts  of 
law  upon  the  subject  The  proceeding  here  is  merely 
for  the  purpose  of  making  effectual  the  legal  right,  as 
Lord  Eldon  says  in  Wilkins  v.  Aikin.  (a)  Where  any 
doubt  exists  as  to  the  legal  right,  it  is  very  proper  to  be 
tried.  The  only  question  is,  whether,  in  the  meantime, 
the  injunction  is  to  be  continued,  or  whether  it  is  to  be 
dissolved,  on  the  undertaking,  which  the  Defendant  has 
offered,  of  keeping  an  account.  It  is  obvious  that  it  is 
the  interest  of  both  parties  that  the  injunction  should  be 
dissolved,  for  if,  in  consequence  of  piracy,  the  Defendant 
is,  in  fact,  selling  the  Plaintiff's  work,  the  Plaintiff  wilt 
have  the  profits  of  the  publication ;  but  if,  on  the  con- 
trary, no  piracy  has  been  committed,  a  very  great  hard- 
ship is  inflicted  upon  the  Defendant ;  and,  on  that  sup- 
position, he  has  already  experienced  a  severe  hardship, 
because  the  injunction  has  prevented  the  sale  of  his 
book  during  the  season.  If  Mr.  Stuart  thinks  it  proper 
to  press  for  the  continuance  of  the  injunction,  I  must 
look  through  the  passages  in  the  respective  books. 
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Bramwell 

V. 

Halcomb. 


Mr.  Stiiart, 

We  should  not  merely  have  the  profits  of  the  sale 
in  the  meantime,  but  we  should  be  indemnified  for  the 

loss 

(fl)  17  r«.422. 


no 


1836. 


Beamwsll 

V, 

Halcomb. 
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loss  which  we  may  sustain  by  reason  of  the  sale  of  the 
Defendant's  book  preventing  the  sale  of  our  book  in  the 
meantime.  If  the  Master  would  estimate  what  loss  we 
had  sustained,  I  have  no  objection. 


The  Lord  Chancellor. 

It  appears  to  me  that  if  you  succeed,  it  should  be  re- 
ferred to  the  Master  to  ascertain  the  amount  of  damage. 

Mr.  Stuart. 

If  the  Master,  in  estimating  the  intermediate  profits, 
gives  us  not  only  our  share,  but  also  compensation  for 
the  loss  of  the  sale  of  our  book,  by  reason  of  the  sale 
of  the  Defendant's  book,  that  would  be  fair. 

I^e  Lord  Chancellor. 

If  you  agree  that  the  injunction  should  be  dissolved, 
and  that  the  Defendant  should  sell  his  book,  and  that 
if  you  establish  your  right,  it  should  be  referred  to 
the  Master  to  ascertain  what  damage  you  have  sus- 
tained, that  will  be  a  fair  arrangement 

Mr.  Sttmrt  then  stated  that  Mr.  Halcomb  had  sold  his 
copyright  to  some  other  persons  who  were  also  made 
Defendants  on  the  record. 

The  Lord  Chancellor. 

Then  let  the  case  stand  till  Saturday,  As  I  take  that 
view  of  the  case,  I  abstain  from  saying  anything  more 
as  to  the  law. 


The  Solicitor-Generai. 

If  the   publishers  (the  other  Defendants)   agree  to 

come  into  this  arrangement,  it  can  be  settled  now. 

The 
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Saturday. 


The  reporters  do  not  believe  that  the  case  was  men- 
tioned again  until  Saturday  the  30th  of  July.  On  that 
day,  Mr.  Elderton  appeared  for  the  publishers,  to  whom 
it  was  stated  that  Mr.  Halcomb  had  assigned  his  copy- 
right. Mr.  Stuart  said  that  he  did  not  object  to  the 
injunction  being  dissolved  as  against  Mr.  Halcomb  ;  but 
that  the  other  Defendants  had  not  moved  to  dissolve  it. 
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The  case  was  ordered  to  stand  over  till  the  following        1836. 


BaAlfWELL 
V. 

Halcomb. 


The  Lord  Chancellor. 

I  can  only  make  the  order  as  to  the  party  who 
applies.  The  injunction,  in  my  opinion,  ought  not  to 
stand :  but  the  matter  should  be  put  in  the  course  of 
legal  inquiry. 


It  was  then  arranged  that  the  injunction  should  be 
simply  dissolved,  as  against  Mr.  Halcomb^  and  that  the 
costs  of  his  application  should  be  costs  in  the  cause : 
and  that  the  other  Defendants  should  give  notice  for 
Wednesday  next,  for  a  motion  to  dissolve  the  injunction 
as  against  themselves. 


The  reporters  believe  that  the  case  was  never  men- 
tioned again.     The  Plaintiff  soon  afterwards  died. 
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March  28.      jOHN  THORPE, 


BETWEEN 


AND 


Plaintiff; 


WILLIAM  HUGHES,  JAMES  DWYER,  PHI- 
LIP JONES,  JOHN  ALEXANDER  PALMER, 
HENRY  WATSON,  DESPARD  TAYLOR, 
ARTHUR  LLOYD  SAUNDERS,  JOHN  CHAM- 
BERS,  DAVID  HASTINGS  M'ADAM,  and 
WILLIAM  HODGES,  -  Defendants. 


rpHE  bill  was  filed  on  the  6th  of  March  1838.    It 

was  extremely  long  and  voluminous ;  but  the  case 

made  by  it,  was,  'in  substance,  that,  in  the  month  of 


A  holder  of 
shares  in  a 
joint  stock 
iMinking  com- 
pany in  /rr- 
land^  formed 
under  the 

provisions  of  the  6  G,4,  c.  42.,  filed  his  bill  in  this  court,  on  the  6th  o(  Marti 
I838y  against  certain  persons  as  the  directors,  and  against  the  public  officer  of  the 
company,  alleging  that  he  had  been  induced  to  purchase  the  shares  through  the 
misrepresentations  and  fraud  of  the  directors,  and  that,  on  the  19th  of  Jantuay 
1838,  they  had  commenced  an  action  against  him  in  the  Court  of  Exchequer  ia 
England,  m  the  name  of  the  public  officer,  for  the  recovery  of  the  instalments  due 
on  his  shares,  which  action  would  come  on  for  trial  at  the  assizes  to  be  holden  at 
Liverpool  on  the  22d  of  March  then  instant,  and  praying  a  discovery  and  injunc- 
tion, and  that  the  moneys  which  he  had  previously  paid  for  shares  might  be  refunded. 
To  this  bill  the  public  officer  duly  appeared ;  but  on  the  1 6th  of  March  the  coimnoo 
injunction  was  obtained  against  the  other  defendants  for  want  of  appearance.  The 
Plaintiff  then  moved  that  the  injunction  might  be  extended  to  stay  tnal  of  the  action 
commenced  by  the  Defendants,  the  directors,  in  the  name  of  the  other  Defendant; 
and,  upon  this  motion,  besides  the  usual  affidavit  of  the  Plaintiff  there  were  read  an 
affidavit  by  the  Plaintiff's  attorney  in  the  action,  stating  the  delivery  of  the  declar- 
ation^  and  certain  proceedings  which  had  subsequently  taken  place  at  law,  with  a 
view  to  explain  the  apparent  delay  in  the  institution  of  the  suit;  and  also  an 
affidavit  by  the  Defendant,  the  public  officer,  setting  forth  the  constitution  of  the 
company,  and  the  frame  and  nature  of  the  pleadings  in  the  action. 

Tne  Vice-Chancellor  granted  the  motion ;  but  his  Honor's  order  was  discharged 
upon  appeal ;  the  Lord  Chancellor  holding. 

First,  that  the  order  was  contrary  to  the  practice  and  irregular  in  form,  inasmuch 
as  the  common  injunction  had  never  been  obtained  against  the  public  officer,  the 
Plaintiff  at  law. 

Secondly,  that  the  order  ought  not  to  have  been  made,  because  it  appeared,  upon 
the  whole  case  taken  together,  that  the  allegation  in  the  Piaintiff^s  affidavit,  that 
the  discovery,  sought  by  his  bill  was  material  to  his  defence  at  law,  could  not  be  true 
in  fact,  and 

Semhle,  Thirdly^  that  the  delay  between  the  time  of  the  commencement  of  the 

action 
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December  1834,  a  joint  stock  banking  company,  with  a         1838. 
capital  of  five  millions,  to  be  held  in  5L  shares,  was     ^^^^^ 
projected  by  the  Defendant  Dwyer^  and  was  to  be  car-  v, 

ried  on  according  to  the  provisions  of  the  6  G.  4.  c.  42.,       Hughes. 
intituled  "  An  Act  for  the  better  regulation  of  co-partner-  action  and  the 

ships  of  certain  bankers  in  Ireland^'  under  the  title  of  *>^^".^''"  ""^ 
'  '  the  suit  was 

"  The  Agricultural  and  Commercial  Bank  of  Ireland:"  notsuflS- 
that  several  of  the  Defendants  were  active  in  getting  up  counted  for 

the  project  of  the  bank,  and  all  of  them,  except  Hushes,  to  justify  the 
,         .  «  -  ,  11  Court  in  ex- 

at  tiiat  time  or  afterwards,  took  upon  themselves  to  act  tending  the 

as  the  directors  or  managing  committee  of  the  bank;  injunction  so 

®    ^  shortlv  before 

and   Hughes  subsequently  took  upon  himself  to  act  as  the  trial, 
its  secretary  and  public  oflScer:  that  in  the  year  1834,  cases  and'how 
several  of  the  Defendants  commenced  a  banking  busi-  far»  npon  such 
ness  in  Ireland  under  the  aforesaid  title  or  firm,  but  affidavits  may 
were  unsuccessful :  that  in  the  year  1JB35  the  committee  ^i"^**'!?"?! 
of  the  bank,  being  much  in  want  of  money  for  the  pur-  Plaintiff,  to 

pose  of  carrying  on  the  same,  caused  attempts  to  be  ^^P'""  |*** 
r  ,;     a  ^  »  I  apparent 

made  in  England  for  raising  further  sums  by  sales  of  delay  in  in- 
25/.  shares :  that  one  Mitchell,  who  was  employed  by  g^,- "  JJ^^^  ^ 
them  in  Manchester  to  sell  such  shares,  applied  to  the  behalf  of  the 
Plaintifi*to  become  a  purchaser:  that  Mitchell  made  divers  to  state  the 
communications  to  the  Plaintiff*  respecting  the  state  of  "^t"*"®  ^"^ 
the  affairs  of  the  bank,  and  also  showed  him  several  proceedings 
letters   and   prospectuses   relating   thereto:    that   such  ourooseof 
communications  were  made  at  the  suggestion  and  with  showing  that 
the  knowledge  and  sanction  of  several  of  the  Defendants,  ^^  be  made  by 

and  particularly  of  Dwuer,  who  well  knew  the  same  to  ^^^  answer 
.  .  ^  .     .  ,     .  .  would  not  be 

be  untrue  m  many  particulars;  and  that  such  repre-  material  to 

sentations  were  made  with  a  view  to  deceive  the  Plain-  f     "®*®"^®  *' 

^  law,  qtuBre, 

tiff"  and  to  defraud  him  of  his  money,  by  inducing 
him  to  purchase  shares :  that  the  Plaintiff,  relying 
on  the  correctness  of  such  representations,  agreed 
or  consented,  at  different  times,  to  purchase  275 
shares,  and  paid  certain  sums  on  account:  that  sub- 
sequently to  the  purchase  of  such  shares  the  Plaintiff" 

discovered 
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discovered  that  the  representations  made  to  him  were 
untrue,  and  that  the  accounts  made  out  by  or  on 
behalf  of  the  bank  were  fraudulent,  and  concealed  the 
real  state  of  its  affairs,  and  the  gross  mismanagemeDt 
of  the  committee;  and  that  the  same  were  so  made 
out  with  a  view  to  deceive  and  defraud  the  Plaintiff: 


That  the  Plaintiff  also  subsequently  discovered  diat 
the  committee  had  done  many  acts  without  his  know- 
ledge or  sanction,  or  that  of  the  English  subscribers,  as 
required  by  the  regulations  of  the  bank ;  and  that  pro- 
ceedings had  been  adopted  which  were  a  fraud  upon 
the  Plaintiff,  and  that  the  whole  management,  both 
prior  and  subsequently  to  the  time  when  tlie  Plaintiff 
became  a  shareholder,  had  been  conducted  on  a  system 
of  fraud ;  and,  in  particular,  that  the  balance  sheet 
shewing  the  assets  and  liabilities  of  the  bank  in  October 
1836  was,  if  not  wholly  false,  grossly  exaggerated,  and 
that  the  items  composing  it  were  not  stsited  bond  Jide^ 
especially  in  reference  to  the  paid  up  capital ; 

That  one  M^Kenzie  was  employed  by  the  committee 
as  an  accountant,  and  that  he,  having  discovered  errors  in 
the  accounts  of  the  bank,  was  induced  by  the  committee 
to  make  up  a  fraudulent  and  untrue  statement  of  the 
accounts,  and  was  indemnified  by  them  for  so  doing; 
and  that  such  statement  was  afterwards  used  bv  the 
committee  for  the  purpose  of  preventing,  and  it  did  for 
some  time  prevent,  inquiry  into  the  state  of  the  accounts: 
that  the  bank  was  in  an  insolvent  state  at  the  time 
when  the  Plaintiff  was  induced  to  become  a  purchaser 
of  shares ;  but  that  the  true  situation  of  its  affairs  was 
fraudulently  concealed  from  him,  and  that  the  bank 
was  represented  to  him  to  be  in  a  flourishing  state  at  a 
time  when  it  was  all  but  insolvent : 


That 
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That  on  the  19th  of  January  ISS89  an  action  was 
brought  in  the  Court  of  Exchequer  in  England  against 
the  Plaintiff,  by  the  Defendants  or  some  of  them,  in  the 
name  of  the  Defendant  Hughes^  as  the  secretary  or  public 
officer  of  the  bank,  to  recover  payment  of  the  sum  of 
1500/.,  on  the  pretence  that  such  sum  was  due  from  the 
Plaintiff  to  the  bank  in  respect  of  the  second  instalment 
of  5L  per  cent  on  100  of  the  shares,  and  the  first  and 
second  instalments  of  51.  each  on  100  other  shares,  and 
for  some  other  sums  alleged  to  be  due  for  calls  upon  the 
shares  which  the  Plaintiff  had  been  induced  to  purchase 
through  the  misrepresentation  and  fraud  of  the  Defend- 
ants ;  and  that  the  Defendants  threatened  and  intended 
to  proceed  to  trial  of  the  action  at  the  assizes  for  the 
southern  division  of  the  county  of  Lancaster^  to  be 
holden  at  Liverpool^  on  the  22d  of  March  then  next; 
and  that,  if  the  Defendants  would  give  a  discovery  as  to 
the  matters  charged  in  the  bill,  it  would  appear  that  the 
Plaintiff  ought  not  to  be  compelled  to  pay  any  part  of 
the  money  for  which  the  action  was  brought. 


1838. 


The  bill  prayed  that  the  Defendants,  and  particularly 
the  Defendant  Hughes^  might  be  restrained  by  injunc- 
tion from  prosecuting  the  action  so  commenced  by  him 
against  the  Plaintiff,  and  from  commencing  or  carry- 
ing on  any  other  action  against  him,  for  the  recovery  of 
the  said  sum  of  1500/. ;  and  might  be  decreed  to  repay 
the  sums  which  the  Plaintiff  had  paid  in  respect  of  the 
shares,  and  to  indemnify  the  Plaintiff  against  such 
liabilities  as  he  might  have  become  subject  to  in  con- 
sequence of  his  having  been  fraudulently  induced  to 
take  such  shares. 


The  Plaintiff,  by  an  affidavit  sworn  on  the  same  day  on 
which  the  bill  was  filed,  verified  the  material  allegations 
in  the  bill,  and  further  deposed  that  he  was  advised  that 

he 
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he  could  not  make  a  proper  defence  to  the  action  without 
the  answer  of  the  Defendants  to  his  bill ;  and  that  the 
Defendants  resided  in  Ireland^  but  that  Hughes's  attorney 
in  the  action  was  William  Sharpe  of  Bedford  Bow,  && 


The  Vice-Chancellor  made  an  order,  grounded  upon 
this  affidavit,  that  service  of  the  subpoenas  on  Sharpfj 
the  attorney  of  Hughes  in  the  action,  should  be  good 
service  upon  all  the  Defendants.  The  Defendant  Hugha 
entered  an  appearance;  but,  on  the  16th  of  March,  the 
common  injunction  issued  against  all  the  other  Defend- 
ants, they  being  then  in  contempt  for  want  of  appear- 
ance (a)  ;  and  a  few  days  afterwards  the  Plaintiff  applied 
for  and  obtained  leave  to  give  notice  to  Htighes  of  a 
motion  to  extend  the  injunction  to  stay  trial. 


In  support  of  that  motion  (which  was  first  made  on 
the  20th  of  March^  when  no  order  was  made  upon  it, 
and  was  afterwards  renewed  on  the  27th)  Edward  Beniy 
the  attorney  employed  by  Thorpe  to  defend  him  in  the 
action,  made  an  affidavit,  whereby  he  deposed,  anaong 
other  things,  that  the  action  mentioned  in  the  bill  was 
commenced  on  the  19th,  and  the  declaration  delivered 
on  the  29th  of  January  then  last :  that  the  Defendant 
thereupon  made  an  application  to  the  Court  of  Ex- 
chequer, that  Hughes  might  be  compelled  to  deliver 
better  particulars  of  his  demand,  and  give  security  for 
costs ;  and  that  such  better  particulars  were  not  delivered 

till 


(a)  The  order  for  the  common 
iojunction  directed  that  an  in- 
junction should  be  awarded  for 
stay  ot  the  proceedings  at  law 
of  the  Defendants,  other  than 
the  Defendant  WUtiam  Hughes y 
touching  any  matters  here  in 
question,  until  such  Defendants 
should  appear  to  and  fully  an- 


swer the  Plaintiff's  bill,  and  the 
Court  make  other  order  to  the 
contrary;  but  the  said  Defend- 
ants were  in  the  mean  time  to 
be  at  liberty  to  call  for  a  plea, 
and  proceed  to  trial  thereon; 
and  for  want  of  a  plea  to  enter 
up  judgment ;  but  execution  wns 
thereby  stayed. 


CASES  IN  CHANCERY. 


747 


till  about  the  1 6th  of  February^  and  that  the  sum  of 
200/.  was  deposited  by  Hughes  in  Court,  in  lieu  of 
security  for  costs,  but  not  until  the  10th  of  February. 
The  affidavit  then  proceeded  to  state  how  the  time 
which  subsequendy  elapsed,  prior  to  the  filing  of  the 
bill,  had  been  occupied,  for  the  purpose  of  shewing  that 
there  had  been  no  unnecessary  delay  in  instituting  the 
present  suit 


18S8. 


Thobpe 

V. 
HcXGHEg. 


The  Plaintiff  himself  also  made  an  affidavit  stating 
that  he  was  advised  and  believed  he  could  not  safely 
proceed  to  the  trial  of  the  action  commenced  against 
him  by  the  Defendants,  or  some  of  them  in  the  name 
of  the  Defendant  Hughes,  until  the  Defendants  should 
have  put  in  their  answers  in  the  suit ;  and  that  he  ex- 
pected and  believed  that  the  answers  of  the  Defendants, 
or  some  of  them,  would  contain  a  discovery  which  would 
be  material  and  necessary  to  his  defence  to  the  action, 
and  which  would  enable  him  to  make  a  good  defence. 


The  affidavit  of  the  Defendant  Hughes,  filed  in  op- 
position to  the  motion,  after  stating  the  origin  and  form- 
ation of  the  Agricultural  and  Commercial  Bank  of 
Ireland,  in  pursuance  of  the  provisions  of  the  6  G.  4. 
c.  42.,  and  that  the  regulations  of  that  act,  with  re*- 
spect  to  its  constitution  and  proceedings,  and  particu- 
larly with  referenpe  to  the  provision  which  required 
that  all  the  banking  establishments  of  the  co-part^ 
nership  should  be  at  places  distant  more  than  fifty 
miles  from  Dublin  (a),  had  been  strictly  complied  with, 
and  that  the  deponent  and  a  person  of  the  name  of 
Thomas  Hodges  had  been  duly  appointed  public  officers 
of  the  copartnership,  prior  to  the  1st  of  January  1838, 
proceeded  to  state  that,  previously  thereto,  the  Plaintiff 

Thorpe 
(a)  Section  2. 

Vol.  hi.  3  D 
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affidavit  of  William  Hughes  read,  and  what  was  alleged 
by  counsel  on  both  sides,  this  Court  doth  order  that 
the  injunction  issued  in  this  cause  do  extend  to  stay  the 
trial  of  the  action  commenced  by  the  Defendants,  «/• 
DwyeTj  P.  Jonesj  J.  A.  Palmer^  H.  Watson^  D.  Taylor^ 
A.  L.  Satmders,  J.  Chambers^  D.  H.  M^Adam^  and  W. 
Hodges^  in  the  name  of  the  Defendant  W.  Hughes^ 
against  the  Plaintiff,  as  in  the  Plaintiff's  bill  stated." 


1888. 


The  Defendant  Hughes  now  moved  to  discharge  the 
last-mentioned  order. 


Mr.  Wakffield  and   Mr.  Sharpe^  in  support  of  the 
motion. 

This  motion  raises  a  very  important  question  with  re^ 
ference  to  the  construction  of  the  act  for  regulating  joint- 
stock  banks.  The  Defendants  to  the  bill  are  the  public 
officer  of  a  joint-stock  bank  in  Ireland  (the  party  who 
now  makes  the  motion  and  who  is  the  nominal  Plaintiff 
in  the  action)  and  nine  other  individuals,  who  are  joined 
as  Defendants  with  him,  upon  an  allegation  that  they 
form  the  managing  committee  of  the  bank.  As  soon 
as  the  bill  was  on  the  file,  the  Vice-Chancellor,  upon 
an  affidavit  stating  that  all  the  parties  were  resident  out 
of  the  jurisdiction,  and  that  the  nine  last-named  De- 
fendants had  commenced  an  action  against  the  Plaintiff 
in  the  name  of  their  co-defendant  Hughes^  and  that 
William  Sharpe  was  the  attorney  of  Hughes^  in  the  action, 
made  an 'order  directing  that  service  of  the  subpoenas 
upon  Sharpe  should  be  good  service  against  all  the  De« 
fendants.  Sharpe  was  the  attorney  of  Hughes  only,  and 
had  no  authority  to  act  for  the  others.  Hie  conse- 
quence was,  that  no  appearance  was  entered  for  them ; 
and  at  the  end  of  the  eight  days  they  were  in  contempt  for 
want  of  appearance,  and  the  common  injunction  issued 

3  D  8  against 
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Thorpe 

HUOHSS. 


against  them.  Then  followed  the  application  to  extend 
the  injunction  to  stay  trial,  which  the  Vice-Chancellor 
granted,  and  which  it  is  the  object  of  the  present  motion 
to  discharge. 


Under  the  new  rules  of  pleading  at  law,  the  general 
issue  is  a  mere  denial  of  the  contract  —  it  only  goes  to 
the  fact  of  the  promise  or  implied  promise ;  and  tbe  ques- 
tion of  fraud  cannot  be  raised  under  that  plea,  but  mast  be 
specially  pleaded ;  TidcTs  New  Practice,  (a)  By  his  bill 
the  Plaintiff  does  not  make  the  slightest  reference  to  any 
one  of  the  three  points  upon  which,  by  his  pleas,  be  relies 
as  his  defence  at  law.  He  does  not  raise  a  question  as  to 
any  promise:  neither  does  he  allege  that  the  debt  has 
been  paid ;  or  that  the  bank  has  establishments  within 
fifty  miles  of  Dublin ;  in  shortj  the  whole  of  the  case 
made  by  the  bill  is,  for  the  purpose  of  defence  to  the  ac- 
tion, wholly  irrelevant ;  and  Lord  Eldon  has  laid  it  down, 
that  where,  as  in  this  case,  the  disclosure  cannot  possibly 
be  material  in  aid  of  the  defence,  the  Court,  notwith- 
standing the  Plaintiff's  affidavit,  will  not  extend  the 
injunction  ;  WJiite  v.  Steinwacks.  (6)  But  the  singu- 
larity of  the  case  is  this,  that  whereas  the  injunction 
goes  to  restrain  the  other  Defendants,  who  are  in  con- 
tempt, from  all  proceedings  at  law  in  the  name  of  the 
Defendant  Hughes^  the  latter  is  himself  not  affected  by 
that  injunction ;  and  the  action  which  he  has  brought  is 
brought  in  his  name  by  the  copartnership,  which  co- 
partnership, as  appears  from  his  affidavit,  consists  of 
3000  shareholders.  In  Montague  v.  HiU  (c)  and  Lord 
Portarlington  v.  Graham  (rf),  where  a  somewhat  similar 
question  arose,  the  action  was  considered  and  treated  as 

the 


(a)  P.  350.   SB.S^  Adol,  App. 

•  •• 

Vlll. 

{b)  19  F«.  83. 


(e)  4  Run.  128. 
id)  5iSlm.416. 
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the  action  of  the  assignee,  though  brought  in  the  name 
of  the  assignor :  yet  even  there  the  Court  held  that,  the 
assignee  not  being  in  contempt,  there  could  be  no  in- 
junction against  him.  Hughes^  however,  is  not  the  as- 
signee of  his  co-defendants,  some  of  whom  are  sworn  to 
be  not  even  shareholders.  The  injunction  originally 
granted  was  the  common  injunction  to  stay  actions  gene- 
rally, and  not  to  stay  an  action  brought  by  the  nine  in 
the  name  of  Hughes  ;  and  then,  under  pretence  of  ex- 
tending that  injunction,  an  order  has  been  made  to  stay 
the  trial  of  an  action  brought  in  the  name  of  Hughes; 
in  other  words,  extending  the  injunction  to  a  purpose 
to  which  it  had  no  application  originally.  That  is  a 
mere  abuse  and  perversion  of  the  term  "  extending," 
and  is  wholly  irregular.  No  instance  has  occurred  of 
an  injunction,  granted  against  several  Defendants,  being 
extended  to  stay  the  trial  of  an  action  not  commenced 
by  them,  but  by  the  public  officer  or  managing  di- 
rectors of  a  copartnership  of  which  they  are  members. 


TUOBPE 

Hdohes. 


By  the  6  G.  4.  c.  42.  s.  6.,  the  public  officer  of  the 
bank  must  be  himself  a  member  of  the  company ;  and  it  is 
clear,  from  the  other  sections,  and  especially  the  10th  and 
14th,  that,  upon  the  true  construction  of  that  act,  nobody 
can  be  made  a  Defendant  to  a  suit  against  the  company 
except  the  public  officer.  At  all  events,  the  act  of  par- 
liament either  operates  to  prevent  any  bill  in  equity  or 
action  at  law  against  any  one  but  the  public  officer,  or 
it  must  leave  the  parties  at  liberty  to  proceed  as  if  the 
act  of  parliament  were  not  in  existence.  It  is  impossible 
to  take  a  middle  course,  as  has  been  attempted  here, 
and  file  a  bill  both  against  the  public  officer  and  against 
certain  individual  members  of  the  company.  Such  a 
bill  would  be  defective  for  want  of  parties,  unless  all  the 
shareholders  were  joined  as  Defendants.  The  case  is 
treated  throughout  as   one  of  personal  fraud  on  the 

S  D  3  part 
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part  of  the  nine  last  named  Defendants,  from  the  con- 
sequences of  which  the  Plaintiff  is  entitled  to  be  relieved. 
The  Plcdntiff  treats  the  nine  as  individually  liable,  and 
not  the  company.  The  course  adopted  here,  if  sanc- 
tioned by  the  Court,  will  furnish  to  every  debtor  of  a 
copartnership  of  this  kind  an  easy  means  of  defeating 
any  action  by  which  the  copartnership  may  seek  to  re- 
cover payment  of  their  debts. 

The  order  is  irregular,  on  another  ground.  The 
Defendant  had  previously  referred  the  bill  for  imper- 
tinence ;  but  Neale  v.  Wadeson  (a)  and  Daverqfort  v. 
Davenport  (i),  are  authorities  to  shew  that,  pending  a 
reference  for  impertinence,  an  injunction  cannot  be  ex- 
tended. The  Plaintiff  has  also  been  guilty  of  great 
delay  in  applying  for  equitable  relief  to  this  Court,  after 
the  declaration  in  the  action  had  made  him  fully  ac- 
quainted with  the  nature  of  the  company's  demaad. 

Mr.  Jacobf  Mr.  Wigram^  and  Mr.  Bagshccwe^  contra. 

The  question  here  goes  a  great  deal  farther  than  the 
case  of  an  assignee  suing  at  law  in  the  name  of  his 
assignor,  and  a  great  deal  farther  than  any  thing  that  was 
decided  in  Montague  v.  Hill  or  Lord  PortarlingUm  v. 
Graham.  It  rather  resembles  the  form  of  proceeding  in 
actions  of  ejectment,  where  several  parties  bring  their 
actions  in  the  name  of  John  Doe^  or  some  other  nominal 
Plaintiff.  There  the  common  injunction  would  be  granted 
against  the  lessor  of  the  Plaintiff,  and  would  stop  his  action 
until  all  the  parties  had  put  in  their  answers.  The  act 
of  parliament  declares  that  in  any  action  judgment  shall 
be  entered  up  against  the  public  officer,  and  execution 
shall  be  levied  upon  any  of  the  members  of  the  company. 

This, 

(a)  1  Bro.  C.  C.  574.,  and  i  Cox,  104.  {b)  6  Mad.  9SU 
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This,  too,  it  is  to  be  observed,  is  an  act  of  parliament 
which  gives  to  a  company,  consisting  of  3000  share- 
holders, the  privilege  of  being  treated  and  suing  as  if 
they  were  one  individual ;  and  Hughes  describes  himself 
as  being  the  public  officer  of  the  company.  The  act  of 
parliament  has  no  negative  words,  and  the  company 
must  take  the  privilege  for  better  and  for  worse.  The  act 
has  not  relieved  the  shareholders  from  the  ordinary  law  of 
partnership,  according  to  which,  the  declarations  or  ad- 
missions of  any  one  of  the  3000  would  be  good  evidence 
in  this  action  against  the  whole  body.  There  would  be 
no  means  of  obtaining  any  admissions  or  useful  discovery 
from  the  public  officer,  who,  being  a  mere  servant,  pro- 
bably knows  nothing.  The  case  made  by  the  bill  is  that 
this  is  a  mere  bubble  company,  and  the  answers  of  the 
managing  committee  may  and  probably  will  furnish 
most  material  admissions  to  establish  that  case. 
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The  Lord  Chancellor. 

If  this  be  an  order  for  a  special  injunction,  then  it  is 
wholly  contrary  to  the  practice:  it  is  the  very  order 
which  in  Lord  Portarlington  v.  Graham  the  Vice- Chan- 
cellor refused  to  make.  The  rule  of  the  Court  is  a 
universal  rule,  that  you  cannot  restrain  proceedings  at 
law  except  upon  the  Defendant's  default.  Here  there  is 
no  default  either  in  Hughes  or  the  company.  Hughes  ifi 
the  Plaintiff  at  law ;  but  how  does  the  Court  know  any 
thing  except  upon  affidavit  (and  the  introduction  of  the 
affidavit  makes  it  a  special  injunction),  as  to  the  connec- 
tion between  Hughes  and  the  other  Defendants  ? 


Mr.  Jacob. 

■ 

The  Vice-Chancellor  considered  the  action  as  the 
action  of  all  the  parties  who  are  the  real  Plaintiffs  in  it, 
and  therefore  made  an  order  that  service  upon   the 

3  D  4  attorney 
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attorney  of  Hughes  should  be  good  service  upon  them 
all ;  treating  it  as  the  action  of  the  whole  body,  and 
holding  that  the  Plaintiff  had  the  same  right  against 
them  to  get  the  action  stayed  until  they  had  all  put  in 
their  answers.  Hughes  cannot  be  in  a  better  situation 
than  Dnxyer^  and  the  others  whom  he  represents.  This 
is,  in  fact,  the  common  case  of  an  action  brought  by 
several  persons,  some  of  whom  are  in  default  and  others 
not  It  is  the  action  of  a  great  number  of  shareholders 
in  copartnership,  including  these  Defendants,  who  have 
the  privilege  of  using  the  name  of  a  particular  indi- 
vidual as  their  Plaintiff  for  the  purposes  of  the  action ; 
but  it  is  in  substance  the  action  of  them  ail,  and  if  some 
are  in  default,  the  action  must  be  stayed  till  all  have 
answered.  The  act  of  parliament  cannot  have  taken 
away  the  right  of  suing  the  individual  members  of  the 
copartnership,  nor  do  the  further  rights  or  remedies 
thereby  given  exclude  all  resort  to  the  old  law.  Sup- 
pose there  was  a  company  of  ten  partners,  and  that  nine 
of  them,  the  acting  partners,  had  committed  a  fraud 
upon  mei  in  respect  of  which  I  had  an  equitable  de- 
fence against  a  demand  of  the  company  for  which  they 
were  suing  me  at  law  ;  if  I  were  to  file  a  bill  against  all 
the  partners,  and  get  the  common  injunction  against 
the  nine,  on  their  default,  could  the  tenth  come  in  and  say, 
yiat  because  he  was  in  no  default,  the  injunction  should 
be  dissolved  ?  That  is,  substantially,  the  present  case ; 
for  all  these  Defendants  are  bound  up  together  in  the 
fraudulent  transaction,  and  are  equally  interested  in  the 
action  brought  in  the  name  of  Hughes.  All  that  in  Lord 
Portarlington  v.  Graham  the  Vice-Chancellor  meant 
to  say  was,  that  a  party  seeking  to  restrain  proceedings 
at  law  must  first  get  the  common  injunction.  If  that 
was  not  his  Honor's  meaning,  the  most  mischievous 
consequences  might  follow  in  the  case  of  assignor  and 
assignee,  and  a  wide  door  be  opened  to  collusion  and 

fraud. 
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fraud.  The  assignor  would  only  have  to  go  abroad, 
leaving  the  assignee  (who  of  course  could  safely  put  in 
an  answer  denying  all  knowledge)  to  bring  his  action  in 
the  assignor's  name.  In  the  case  of  the  assignment  of 
a  bond,  the  assignee  is  not  the  Plaintiff  at  law,  whereas 
here  the  public  officer  represents  the  other  Defendants. 
How  are  such  cases  to  be  dealt  with,  if  actions  brought 
by  parties  who  stand  in  this  situation  cannot  be  reached 
by  injunction  ?  The  Vice-Chancellor  only  said  to  the 
Defendants  that  they  were  not  to  prosecute  the  action 
which  they  were  then  prosecuting  in  the  name  of  another 
person.  The  injunction  is  only  so  far  special,  that  an 
affidavit  is  required  to  connect  one  party  with  the  other. 
The  case  of  Lord  Portarlington  v.  Graham  ultimately 
came  before  -Lord  Brouglianii  who  continued  the  in- 
junction, upon  the  terms  of  the  Plaintiff  paying  the 
money  into  Court. 
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The  reference  for  impertinence  does  not  affect  the 
other  Defendants  who  are  not  parties  to  that  reference, 
and  against  whom  the  injunction  is  now  sought  to  be 
extended.  The  affidavit  of  the  Plaintiff's  attorney  fully 
explains  any  apparent  delay  on  the  Plaintiff's  part  in 
following  up  his  remedy  in  this  Court 

Mr.  Wakefieldj  in  reply. 


The  Lord  Chancellor. 

If  it  should  be  found  that  the  parties  against  whom 
actions  are  brought  under  the  authority  of  the  act  of 
parliament  by  officers  of  these  companies,  require  some 
protection  which  the  present  practice  of  the  Court  does 
not  afford,  the  Court  will  be  able  to  adapt  its  practice 
to  meet  that  new  case ;  but  this  is  not  the  mode  in  which 
that  object  can  be  attained. 

In 
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In  considering  how  a  Defendant,  sued  at  law  by  a 
copartnership    of   this   description,    may   receive  that 
protection  which  the  practice  of  a   Court  of  Equity 
gives  to  ordinary  persons  who   are   so  sued,  and  in 
laying  down  any  rule  or  establishing  any  practice  for 
the  purpose  of  giving  that  protection,  the  Court  must 
be  careful  to  see  that  it  does  not  entirely  defeat  the 
object  of  the  act  of  parliament.      The  object  of  the 
act  of  parliament  was   to  promote  these  companies, 
consisting  of  a  large  number  of  persons,  associated  to- 
gether for  the   purpose  of  carrying  on  great  under- 
takings.    Such  associations,  however,  were  found  to  be 
extremely  inconvenient  with  reference  to  legal  proceed- 
ings instituted  on  behalf  of  the  company,  and  still  men 
inconvenient  to  those  with  whom   the  company  wen 
dealing,  and  who,  according  to  the  rule  of  the  Courts 
were  under  the  necessity  of  making  all  the  individual 
members  parties;  a  rule  which  resulted  in  defeating 
the  ends  of  justice  in  a  great  variety  of  cases.    The 
legislature,  therefore,  has  enacted  that  a  company  of  this 
kind,  upon  going  through  a  certain  prescribed  form, 
shall  be  at  liberty  to  sue  and  be  sued  by  an  officer 
nominated  for  that  purpose,  {a) 


If  I  were  to  sanction  what  the  Vice-Chancellor's  order 
has  done,  I  should  establish  a  practice  which  would 
effectually  prevent  any  of  these  copartnerships  from 
ever  bringing  an  action  against  any  one  who  was  de- 
sirous of  avoiding  the  consequences  of  that  action. 

Take  this  very  case  —  Here  is  a  joint-stock  company 
consisting  of  3000,  or  at  least  of  a  great  number  of  persons, 
associated  together  as  copartners.     It  is  found  necessary 

to 

(fl)  In  addition  to  the  6  G.  4.  c.  42.  see  also  the  >  G.  4.  r.46.  and 
the  7  Will,  4.  4-  1  Vict.  c.  73. 
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to  bring  an  action  on  behalf  of  the  company:  the  action 
is  brought ;  the  particular  defendant  in  that  action  files 
his  bill  against  the  officer  representing  the  company,  and 
any  other  person  whom  he  chooses  to  select  out  of  the 
8000  shareholders,  or  against  any  person  who  may  have 
no  interest  at  all,  but  whom  he  thinks  proper  to  allege 
to  be  a  shareholder,  or  to  be  a  person  having  connec- 
tion with  the  company;  and  the  whole  proceedings  on 
the  part  of  the  company  are  to  stop,  because  the  per- 
sons so  selected  put  themselves  in  the  situation  of  hav- 
ing an  injunction  granted  against  them.  What  protec- 
tion have  the  company  against  it?  If  their  proceedings 
are  to  be  stopped  by  the  default  or  misconduct  of  any 
person  so  selected  by  the  individual  whom  they  are 
suing  at  law,  what  means  have  they  of  prosecuting  their 
claim,  and  of  doing  that  which  the  legislature  has  said 
they  should  have  the  privilege  of  doing ;  namely,  assert- 
ing their  rights  by  an  action  to  be  brought  in  the  name 
of  their  officer  ?  It  is  clear  that  that  course  would  be 
always  resorted  to  by  a  dishonest  defendant,  and  would 
effectually  prevent  any  proceeding  on  the  part  of  the 
company. 


In  this  case  what  has  been  the  course  taken  ?  —  I  am 
not  considering  the  propriety  of  the  order  substituting 
service  on  the  attorney  of  Mr.  Hughes^  the  Plaintiff  in 
the  action,  for  the  purpose  of  bringing  before  the  Court 
the  other  nine  Defendants. — For  U^e  present  purpose  I 
will  assume  that  to  be  right,  because  it  is  not  com- 
plained of.  Against  Hughes  there  is  no  injunction  — 
for  what  reason  it  is  not  now  material  to  consider  —  but 
there  is  no  injunction  against  him;  and  he  is  the  Plaintiff 
at  law.  Whether  he  is  Plaintiff  at  law  under  the  circum- 
stances stated  by  the  bill,  is  a  matter  which  can  only  be 
ascertained  by  affidavit,  for  the  bill  cannot  be  taken  to 
be  true.     The  fact  is,  that  an  action  is  brought  in  the 

name 
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name  of  HugheSy  who  is  one  of  the  Defendants  upon 
this  record ;  the  other  Defendants  do  not  appear,  and, 
on  their  default,  the  common  injunction  was  issued;  it 
was  issued  in  the  ordinary  way,  not  upon  any  special 
order,  but  in  the  only  way  in  which  the  common  in- 
junction can  issue,  namely,  upon  the  default  of  the  partjr 
against  whom  it  issues.      Of  course  it  issues  on  the 
default  of  a  particular  set  of  Defendants,  or  the  par- 
ticular Defendants ;  it  issues  as  to  them,  and  as  to  their 
proceedings ;  and  the  effect  is,  that  it  will  restrain  an 
action  brought  by  the  person  against  whom  it  issues; 
but  it  will  not  restrain  any  action  except  the  nciion 
brought  by  the  person  against  whom  it  is  issued.    Here, 
however,  there  is  no  action  in  which  these  nine  De- 
fendants, or  any  of  them,  are  Plaintiffs.      There  is  an 
action  in  which  Hughes,  who  is  not   in   default,  and 
against  whom  no  injunction  has  issued,  is  Plaintiff:  and 
then  an  application  is  made,  not  in  form,  for  a  special 
injunction  against  Hughesy  making  out  a  special  case  — 
that  although  he  is  the  nominal  Plaintiff  at  law,  he  is,  in 
fact,  suing  on  behalf  of  the  other  nine  Defendants— but 
an  application  is  made  to  extend  the  injunction  already 
issued  to  prevent  the  proceedings  at  law  by  these  nine 
other  Defendants,  not  including  Hjighes.  As  against  them 
it  would  be  useless,  because  no  action  had  been  brought 
by  them,  and  therefore,  the  commencement  of  an  action 
would  be   restrained  :    but   it   would  be   the  ordinary 
course,  if  there  ha(^  been  any  action  brought  by  them, 
that^  on  the  usual  affidavit  for  the  purpose  of  extending 
the  injunction  to  stay  trial,  the  injunction  should  be  so 
extended ;  and  if  the   Plaintiff  had  thought  proper  to 
obtain  that  injunction,  no  objection  could  be  made  at  all 
on  behalf  of  Hughes.     But,  under  the  appearance  of  an 
order  made  on  an  application  to  extend  the  injunction, 
that  is,  to  extend  an  injunction  already  granted,  so  as  to 
restrain  the  trial  of  an  action  supposed  to  be  pending, 


an 
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an  order  is  made,  which  is,  to  all  intents  and  purposes, 
an  order  on  a  special  application  against  Hughes,  to  stay 
the  action  which  he  had  brought.  Now,  that  is  met  at 
once  by  Lord  Portarlington^s  Case,  (a)  There,  the  Vice- 
Chancellor  said  no  such  thing  could  be  done.  It  is  not 
supported  by  Montague  v.  HiU*  [b)  There,  the  common 
injunction  had  issued  against  the  Plaintiff  at  law,  and 
both  parties  put  in  their  answers,  and  the  application  was 
to  get  rid  of  that  common  injunction. 


Thorpe 

V. 

Hughes. 


I  do  not  say  that  a  special  application  may  not  be 
necessary  to  establish  some  new  rule,  if  the  ordinary 
practice,  which  has  hitherto  existed,  should  not  be  suffi- 
cient to  meet  the  case  which  may  possibly  be  produced 
by  some  of  these  proceedings,  on  behalf  of  or  against 
joint-stock  companies  of  this  kind;  but  it  is  not  suggested 
that  any  such  authority  is  now  to  be  found  in  the  books, 
and  the  case  of  Lord  PortarUngton  is  a  direct  authority 
to  the  contrary.  But  that  which  in  my  mind  is  fatal  to 
this  order  is,  that  it  is  not  what  it  purports  to  be.  It  is 
a  special  injunction  obtained  against  a  party  not  in  de- 
fault ;  a  party  against  whom  not  the  common  injunction 
has  been  obtained,  but  a  special  injunction,  to  restrain 
him  from  proceeding  to  trial.  That  is  contrary  to  the 
settled  practice  of  this  Court ;  and  if  the  Court  is  to  in- 
troduce a  new  practice  for  the  purpose  of  meeting  this 
new  case,  it  must  be  a  practice  adapted  to  the  case,  and 
which  is  not  open  to  the  great  danger  which  might 
arise,  if  a  proceeding  of  this  sort  were  to  be  adopted 
and  sanctioned  by  the  Court.  I  do  not  find  it  necessary 
now  to  lay  down  any  rule  for  the  future :  I  have  only 
to  preserve  the  old  practice. 

It 


{a)  5  Sim,  416. 


{6)  ii^tiM.  128. 
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It  is  some  satisfaction  to  think  that  the  parties  cannot 
sustain  any  injury  by  my  setting  aside  this  order;  for  it 
is  impossible  that  the  issues  tendered  at  law  can  be 
affected  by  what  is  asked  for  by  this  bill.     The  issues 
are  quite  collateral  to  it.     The  Plaintiff  may  be  quite 
right  and  able  to  make  out  his  case ;  but  the  discoveiy 
relative  to  those  matters  which  are  matters  of  alleged 
fraud  cannot  aid  him  on  the  trial  of  the  issues.    It 
struck  me  at  first  that,  on  the  first  issue,  the  fraud  might 
be  given  in  evidence  on  the  part  of  the  Defendant    So 
it  would  have  been  until  the  practice  was  altered  by  the 
new  rules ;  but  it  is  quite  obvious  that  now  cannot  be 
so.  (a)     On  the  first  issue  the  question  will  be  assm^ 
or  non  assumpsit.     The  Defendant  at  law  and  Plaintiff 
here  comes  and  alleges  his  legal  liability,  and  seeks  to 
be  relieved  from  the  payment  of  that  debt.    The  second 
issue,  'payment  or  no  payment^  is  also  one  which  would 
not  be  at  all  affected  by  any  discovery  which  might 
appear  on  the  face  of  the  records  of  the  Court    He 
alleges  just  the  reverse   in  equity  of  that  which  he 
alleges  at  law ;  and  it  is  a  point,  at  all  events,  which 
cannot  be  affected  by  the  discovery  of  the  alleged  fraud. 
As  to  the  last,  it  is  not  a  matter  which  is  at  all  put  in 
issue  upon  these  pleadings. 

Upon 


(a)  "  In  every  species  of 
asiumptit  all  matters  in  con- 
fession and  avoidance,  including 
not  only  those  by  way  of  dis- 
charge, but  those  which  shew 
the  transaction  to  be  either  void 
or  voidable  in  point  of  law,  on 
the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded. 
Ejc,  gr.  Infancy,  coverture,  re- 
lease,   payment,     performance, 


illegality  of  consideration  eitber 
by  statute  or  common  law,  draw- 
ing, indorsing,  accepting,  &c 
bills  or  notes  by  way  of  accom- 
modation, set-off,  mutual  credit, 
unseaworthiness,  misrepresenti- 
tion,  concealment,  deviation,aod 
various  other  defences,  must  be 
pleaded."— i^e-g.  Gen.  Hi,  T, 
4  WUl.  4.  tit.  Pleadings  w  Parii' 
cular  Actions f  I.  Assumpnt,^^* 
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Upon  that  ground  alone,  independently  of  the  question 
of  practice,  I  should  have  thought  that  this  was  not 
a  case  in  which  the  Plaintiff  was  entitled  to  sustain  the 
order,  it  being  an  order  to  restrain  the  trial  of  an  action 
in  which  the  discovery  sought  in  equity  could  not  pos* 
sibly  affect  the  issue  to  be  tried.  For,  although  the 
Court  gives  credit  to  the  Plaintiff's  affidavit,  yet  if  it 
does  appear,  upon  the  whole  matter  taken  together,  that 
the  ordinary  allegation  that  the  matters  sought  to  be 
discovered  by  the  bill  would  be  a  material  defence  to 
the  action,  cannot  possibly  be  true  in  fact,  it  is  a  ground 
on  which  the  Court  will  refuse  to  extend  the  injunction 
to  stay  trial,  (a) 


With  respect  to  the  time  that  has  elapsed,  regard 
must  be  had  not  merely  to  the  difficulty  under  which 
the  Plaintiff  may  have  been  placed,  but  to  the  difficulty 
to  which  he  exposes  the  Defendant,  by  not  bringing  his 
case  forward  sooner.  On  the  29th  of  January  the  de- 
claration is  filed :  he  is  then  apprised  that  there  was  an 
action  brought  against  him  to  make  him  pay  his  instal- 
ments growing  out  of  his  character  as  a  partner  in  this 
company :  he  does  not  file  his  bill  till  the  6th  of  March, 
although  he  was  probably  not  much  in  the  dark  when 
he  was  served  with  the  writ  on  the   1 9th  of  January : 

at 


(a)  It  might  seem,  therefore, 
that,  for  the  purpose  of  judging 
ivhether  the  discovery  sought  by 
the  bill  would  be  material  to  the 
defence  at  law,  the  Court  is  not 
confined  to  the  statement  of  the 
proceedings  at  law  which  the  bill 
makes,  but  may  be  informed  by 
the  affidavit  of  the  defendant  in 
equity  what  the  issues  tendered 
at  law  are.  See,  however.  White 
r,  Sieinwach,  \9Vet.S3.;  Bar- 


reti  V.  Tickell,  Jac,  1 54.  It  is  also 
to  be  observed  that,  in  the  prin- 
cipal case,  the  order  sought  to 
be  discharged  recited,  and  was 
grounded  on,  the  affidavit  of  the 
Defendant  Hughet,  as  well  as  the 
affidavits  of  the  Plaintiff* and  his 
attorney,  so  that  the  Plaintifi^s 
counsel  could  not  object  to  the 
Defendant  Hugheis  affidavit 
being  read. 
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at  all  events,  when  he  saw  the  declaration  on  the  29th 
of  that  month,  he  was  fully  apprised  of  the  case  the 
Plaintiffs  in  that  action  had  to  make ;  and  yet  until  the 
6th  of  March  he  does  not  file  his  bill.  With  respect  to 
his  proceedings  since,  I  do  not  know  that  any  great 
delay  is  to  be  imputed  to  him.  He  could  not  get  the 
common  injunction  till  the  party  was  in  default  on  the 
Hth  of  that  month  :  the  subsequent  proceedings  have 
not  been  very  rapid ;  but  the  delay  is  not  so  material  as 
the  delay  between  the  29th  of  January  and  the  6th  of 
Marchy  when  the  bill  was  put  upon  the  file.  All  this 
runs  the  time  very  close  to  the  trial ;  and  then  he  comes, 
just  on  the  eve  of  the  trial,  not  making  the  application  till 
the  24?th  oi  March  (a),  two  days  after  the  commission 
day  in  the  county  in  which  the  action  is  to  be  tried.  The 
Court  always  looks  very  anxiously  to  see  how  the  delay 
is  accounted  for,  when  the  Plaintiff  comes  to  ask  for  an 
injunction  to  stay  trial  on  the  eve  of  the  trial,  and  when, 
if  the  injunction  is  to  be  granted,  it  cannot  be  granted 
without  putting  the  other  party  to  great  inconvem'ence 
and  expense.  (6) 


All  these  reasons  concur  in  leaving  no  doubt  on  my 
mind  that  this  order  cannot  be  supported. 


(a)  This  was  the  day  on  which 
notice  of  the  renewed  motion  to 
extend  the  injunction  was  given. 

(5)  Field  \,  BeaumontfZ  Madd. 


102.  1  Swan,  204.;  and  see 
Brown  v.  Newall,  2  Mylne  Sf 
Craig,  558, ;  see  pp.  569,  570. 
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BICKHAM  V.  CRUTTWELL.  April  23, 24. 


T 


HE  will  of  Richard  Bcmsher^  late  of  the  city  of  Bath^  A  testator, 

solicitor,  which  bore  date  the  4.th  oi  My  1834,  and  g^Jof^^n- 

was  duly  executed  and  attested  to  pass  freehold  estate  siderable  real 

by  devise,  was  in  part  as  follows :  —  "I  give,  devise,  prising, aiuong 

and  bequeath  my  estate,  fee-fatm  rents  and  premises,  ^^^^  P?"^ 

called  Kensington  Place^  and  all  my  estate,  right,  title  houses  in  N.^ 

and  interest  therein,  (subject  to  the  annual  payment  of  ?P°"  which 

'  ^       •'  *^  "^  he  owed  a 

105/.  thereout  by  quarterly  payments,  settled  by  me  sumofsDoo/. 
thereout,  in  trust   for  the   payment  of  the   Highbury  morteace ^de- 
Charity,  and  of  an  original  rent  of  57/.  105.  per  annum,  vised  his  three 
payable  to  the  representatives  of  the  original  ground  together  with 

landlord  of  one  third  part  thereof,)  my  three  houses  in  foveral  other 

houses  therein 
Norfolk  Crescent,  called  Norfolk  House,   and   Nos.  1.  described, 

and  3.,  my  house.  No,  1 7.  Great  Stanhope  Street,  and  "u^-^t  to^the 
my  two  houses  Nos.  11.  and  12.  Kensington  Place;  the  payment  of 
whole  subject  to  the  payment  of  the  mortgage  debt  of  (iebt"oT^29^ 
2900/.  (borrowed  on  mortgage  of  the  houses  in  Norfolk  borrowed  on 
Crescent  by  Richard  Orchard,  of  whom  I  purchased  the  the^^ses  in 

same),  to  the  representatives  of  the  late  Archdeacon  ^'\JP,^\ 
'  ^  .  .  and  H,  m  fee. 

fVilles,  or  such  part  thereof  as  shall  remain  undischarged  He  then  de- 
at  my  decease,  and  subject  likewise  to  the  annual  ground  lu^fhed  th 
rents  reserved  and  made  issuing  and  payable  to  me  out  residue  of  his 
of  the  said  several  messuages,  unto  Charles  Currie  Bick-  ^^j  ^jj  jjj^ 

ham  personal 
estate  and 
effects  whatsoever,  subject  nevertheless,  as  to  his  personal  estate,  to  the  payment 
of  his  debts,  except  such  debts  as  were  therein  excepted  therefrom,  to  trustees,  in 
trust  as  to  the  particular  estates  therein  specified ;  and,  among  others,  as  to  his 
four  messuages  therein  described,  subject  to  the  mortgages  made  on  the  same,  and 
from  the  payment  of  which  he  thereby  exempted  his  personal  estate;  and  as  to  all 
the  residue  and  remainder  of  his  said  real  and  personal  estates,  in  trust  for  the  per- 
sons therein  mentioned: 

Held,  that  the  testator's  personal  estate  was  the  primary  fund  for  the  payment  of 
the  mortgage  debt  of  2900/. 

Vol.  hi.  S  E 


Ceuttwell. 
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18S8.        ham  and  Harriet  his  sister,  and  their  heirs,  as  tenants 
^^^^^^     in  common.     And  as  to  all  the  rest,  residue,  and  re- 

BiCKHAM  ^  ^  ^ 

V,  mainder  of  my  real  estates,  and  as  to  all  my  personal 

estate  and  effects  whatsoever,  I  give,  devise,  and  be- 
queath the  same,  subject  nevertheless,  as  to  my  personal 
estate,  to  the  payment  of  my  just  debts,  funeral  and  tes- 
tamentary expenses,  except  such  debts  as  are  herein 
excepted  therefrom,  and  the  expenses  attending  the 
trusts  hereof,  unto  John  Rouih  the  elder,  Thomas  Ida- 
catdey  CruttweUj  and  the  said  Charles  Carrie  Bickhamj 
their  heirs,  executors,  administrators,  and  assigns,  upon 
the  trusts,  and  to  and  for  the  intents  and  purposes  here- 
inafter declared  concerning  the  same ;  that  is  to  say,*'  &c» 
The  testator  then  proceeded  to  enumerate  and  describe 
the  several  messuages  and  parcels  of  which  the  residue 
of  his  real  estate  consisted  —  one  portion  of  which  lie 
mentioned  as  follows  :  —  ^<  And  also  my  four  messuages 
Nos.  3.  4.  5.  and  6.  in  Nelson  Place  aforesaid,  subject 
to  the  mortgages  made  on  the  said  last-mentioned  mes* 
suages,  or  such  part  or  parts  thereof  as  may  remain 
unpaid  at  my  decease,  and  from  the  payment  of  which 
said  mortgages  I  hereby  exempt  my  personal  estate» 
and  also  subject  to  the  payment  of  the  several  yearly 
fee-farm  rents,  made  issuing  and  payable  thereout,  in 
trust  as  therein  mentioned."  And  all  the  rest,  residue, 
and  remainder  of  his  said  real  and  personal  estates,  sub- 
ject as  aforesaid,  the  testator  gave  in  trust  iox  Ann 
Routhj  wife  of  the  said  John  Routh  the  elder,  for  her 
separate  use  for  life ;  and,  after  her  decease,  in  trust  for 
the  said  John  Rmith  the  elder,  for  his  life,  with  remain- 
der among  their  children  as  therein  mentioned. 

The  bill  was  filed  by  Charles  C.  Bickham,  to 
whom  the  moiety  of  the  houses  in  Kensington  Place^ 
Norfolk  Crescenty  and  Great  Stanhope  Street^  specifically 

devised 
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devised  to  his  sister  Harriet^  had  been  previously  con- 
veyed by  her,  against  his  co-executors  and  co-trustees, 
and  also  against  the  persons  beneficially  interested  in 
the  testator's  residuary  estate.  It  prayed  a  declaration 
that  the  testator's  personal  estate,  not  specifically  be- 
queathed, was  liable  to  pay  the  mortgage  debt  of  2900/. 
in  exoneration  of  the  three  houses  in  Norfolk  Crescent. 


1B38. 


BiCKHAM 

Cbuttwell. 


The  answer  of  the  Defendants,  the  executors,  admitted 
that  the  testator's  personal  estate  not  specifically  be- 
queathed was  more  than  sufficient  to  satisfy  the  amount 
of  his  funeral  and  testamentary  expenses  and  all  his 
debts. 


The  evidence  in  the  cause  proved  that  the  testator, 
being  seised  in  fee  of  the  land  on  part  of  which  Nor^' 
Jblk  Crescent  was  afterwards  erected,  formed  the  design 
of  laying  out  a  portion  of  such  land  for  building,  and  that 
he  accordingly,  under  the  superintendence  of  Richard 
Orchard^  who  was  an  operative  builder  not  possessed 
of  any  property  of  his  own,  built,  on  speculation,  at  his 
own  cost,  the  corner  house  (subsequently  called  Not  folk 
House),  and  also  Nos.  1.  and  3.  in  Norfolk  Crescent^  and 
agreed  to  grant  and  convey  to  Orchard  the  plots  of 
ground  and  the  houses  erected  thereupon,  at  certain 
yearly  fee-farm  rents,  and  subject  to  certain  conditions 
and  reservations ;  but  in  such  manner  that  Orchard  was 
to  be  merely  a  trustee  for  the  testator,  and  upon  a  verbal 
understanding  that  the  testator  was  eventually  to  pay  to 
Orchard,  as  a  remuneration  for  his  trouble,  a  moiety  of 
whatever  profit  might  be  realised  on  a  sale  of  the 
houses;  that,  in  consequence  of  this  agreement  and 
understanding,  the  testator,  by  an  indenture  bearing 
date  in  March  1808,  conveyed  to  Orchard  the  plot  of 
ground   and   premises   comprising   No.  3.   in   Notfolk 

3  E  2  Crcsccni, 
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1838.        Crescent,   subject  to   the  ground-rents  and   covenants 
^^^^"^^^^^     mentioned  in  the  deed  ;  and  that  Orchard  shortly  after- 
V.  wards,  at  the  request  of  BaiDsher,  mortgaged  the  same 

Cbuttwkll.  premises  to  Archdeacon  Willesy  to  secure  900/.  and 
interest :  that,  in  further  execution  of  their  design, 
Bowsherj  by  indenture  bearing  date  in  May  1812,  con- 
veyed to  Orchard  the  plot  of  ground  and  premises  com- 
prising the  corner  house  and  also  No.  1.  in  Nor/bli  Cres' 
centy  subject  to  the  yearly  ground-rents  and  the  cove- 
nants therein  mentioned;  and  that  Orc^^r^f  thereupon,  at 
the  request  of  Bowsher^  executed  a  mortgage  of  the  last- 
mentioned  premises  to  Archdeacon  WilleSy  for  securing 
2000/.,  and  interest :  that,  notwithstanding  such  respec* 
tive  conveyances,  Bowsher  ever  after  remained  in  receipt 
of  the  rents  and  profits  of  the  said  several  premises,  as 
the  owner  thereof,  and  paid  all  interest  money  which 
became  due  on  the  mortgages:  that  it  having  been 
ascertained,  upon  an  investigation  of  the  cost  of  the  said 
several  houses,  and  of  the  ground-rents,  interest,  and 
outgoings  paid  by  Bowsher  in  respect  of  them,  and  upon  a 
valuation  of  the  premises,  that  Bowsher  was  likely  to  be  a 
considerable  loser  by  the  building  speculation.  Orchard 
relinquished  all  prospect  of  any  profit  to  be  derived 
therefrom,  and,  in  pursuance  of  the  trust  reposed  in 
him,  agreed  to  convey,  and  accordingly,  in  the  month 
of  Febniafy  1 820,  actually  conveyed  the  whole  of  the 
property,  described  in  the  will  as  the  testator's  three 
houses  in  Norfolk  Crescent  called  Norfolk  House  and 
Nos.  1.  and  3.,  to  a  trustee  for  Bowsher^  and  his  heirs, 
subject  to  the  two  mortgages  for  900/.  and  2000/. ;  and 
that  Bowsher  continued  from  thenceforward  to  the  time 
of  his  death  to  hold  the  houses  in  question  under  that 
conveyance. 

The  cause  now  came  on  to  be  heard. 

The 
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The  Solicitor-General,  Mr.  Willcoclr,  and  Mr.  T.  Piatt, 
for  the  Plaintiff,  contended,  that  although  the  whole 
property  comprised  in  the  devise  to  the  Plaintiff  and 
his  sister  was  charged  with  the  mortgage  debt,  the  per- 
sonal estate,  which  was  the  natural  and  primary  fund, 
was  not  exonerated  from  the  obligation  to  discharge  the 
burthen ;  and  they  cited  Serle  v.  St,  Eloi/  (a),  Gallon 
V.  Hancock  (&),  Tait  v.  Lord  NortJvwick  (c),  fVatson  v. 
BricIoDOod.  {d) 


1838. 


BiCKHAM 


Mr.  Tinney  and  Mr.  Piggott,   for   John  Roidh,  the 

elder,  and  the  other  parties  beneficially  interested  in  the 

residuary  estate,  insisted  that  the  testator,  by  extending 

the  security  so  as  to  include  the  additional  property 

comprised  in  the  devise  to  the  Plaintiff  and   his  sister, 

had  shown  a  clear  intention  to  exonerate  the  personal 

estate  altogether;  and  they  relied  strongly  upon  Hancox 

V.  Abbey,  which  was,  they  contended,  the  case  of  a  specific 

devise,  subject,  like  the  devise  in  the  present  case,  to  the 

payment  of  a  particular  debt,  such  payment  being  the 

condition  of  the  gift,  {e)    They  also  referred  to  Burton  v. 

Knowlton  (g).  Tower  v.  Lord  Rous  (A),   Bootle  v.  Blun^ 

dell  (/),  Greene  v.  Gree7ie{k\  Chiller  buck  v.  Clutterbuck.iJ) 

They  submitted,  moreover,  that,  except  in  the  case  of  a 

clear  mistake  of  figures,  it  was  not  competent  to  a  devisee 

to  dispute  the  recitals  contained  in  the  devise  under  which 

he  took ;  Robinson  v.  Bransby.  {m)     Here  the  testator 

had  described  himself  as  having  purchased  the  property 

in    question,    subject   to  the  mortgage :  and  it  was  a 

well  settled  principle,  that,  in  such  a  case,  unless  the 

mortgage 


(a)  2  P.  Wms,  386. 

(b)  9.Afk,430. 
{c)  4  Kw.  816. 
(rf)  9  Vet.  447. 
(ff)  11  Ven.nd. 
{g)  5  Ves.l07. 


(h)  18  Ves.  132. 

(i)  19  Ves.  494. 

(k)  4  Mad.  148. 

(/)  1  Afy/ne  tj-  Keen,  15. 

(m)  6  Mad.  548. 
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mortgage  money  formed  part  of  the  consideration  for 
the  estate,  or  the  purchaser,  by  communication  with  the 
mortgagee,  distinctly  took  the  debt  upon  himself,  the 
mortgage  would,  as  between  his  heir  and  executor,  be 
considered  as  a  charge  upon  the  land,  and  his  personal 
estate,  therefore,  would  be  only  an  auxiliary  fund  for  the 
payment  of  it ;  Waring  v.  Ward  (a),  Sttgdenfs  Law  of 
Vendors  and  Purchasers,  (i) 


Mr.  BarloWf  for  CruttweU,  the  other  executor. 


April  24.  The  Lord  Chancellor  entered  into  an  elaborate 

and  minute  examination  of  the  history  of  the  trans- 
actions between  Orchard  and  Bowsherj  and  then  con- 
tinned  as  follows :  — 

The  result  of  this  examination  is  to  leave  no  doubt 
in  my  mind,  that  the  whole  of  this  debt  was  really  the 
debt  of  Bowsher  ;  that  he  was  the  person  who  owed  the 
money,  although,  as  between  himself  and  the  mortgagee, 
he  did  not  appear  as  the  party  who  contracted  the  debt 
It  comes,  however,  to  much  the  same  thing ;  for  if  a 
man  borrows  money  in  the  name  of  a  trustee,  the  debt 
is,  in  one  way  or  other,  his  from  the  commencemeDt, 
either  to  the  person  who  advances  the  money,  or  to  the 
trustee  in  whose  name  it  is  borrowed. 


If  then,  the  fact  has  been  clearly  made  out  in  evi- 
dence, as  I  think  it  has,  that  this  debt  of  2900/.  was  the 
debt  of  the  testator,  the  question  of  law  is  a  matter  of 
Ifttle  or  no  difficulty.  The  testator,  in  connection  with 
these  three  houses   in  Norfolk  Crescent^  gives  certain 

other 

(a)  5  Vc8, 670.     7  Vet.  332,  (6)  Vol.  i.  p.  1 88.  9th  ed. 


Ceuttwell. 
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other  property,  and  he  devises  the  whole  to  the  Plain-        1838. 
tiff  and  his  sister,  subject  to  the  payment  of  the  mort-     ^^'^"^ 
gage  debt  of  2900/.  to  the   representatives  of  Arch-  t;. 

deacon  Willes.  He  then  gives  the  residue  of  his  real 
estates,  and  all  his  personal  estate  and  effects  what- 
soever, subject  nevertheless,  as  to  his  personal  estate, 
to  the  payment  of  his  just  debts,  funeral  and  testament- 
ary expenses,  except  such  debts  as  are  therein  ex- 
cepted therefrom,  to  his  trustees,  upon  the  trusts  therein 
declared;  and,  in  another  part  of  his  will,  he  gives 
his  four  messuages  in  Nelson  Placcy  described  as  subject 
to  certain  mortgages  thereon,  from  the  payment  of 
which  mortgages  he  thereby  exempts  his  personal  estate. 
So  that  the  testator,  in  effect,  gives  certain  specified 
premises,  subject  to  one  mortgage,  without  any  direction 
that  they  shall  bear  the  mortgage,  and  he  gives  other 
mortgaged  premises,  with  an  express  direction  that  the 
personal  estate  shall  not  be  called  upon  to  pay  them. 
The  gift  of  the  residue  of  his  personal  estate,  subject 
to  the  payment  of  his  debts,  except  such  debts  as  are 
therein  excepted,  amounts  to  a  declaration  that  the  per- 
sonal estate  shall  bear  all  such  debts  as  are  not  speci- 
fically excepted.  His  attention,  too,  was  particularly 
called  to  mortgage  debts. 

Now  what  is  there  to  be  found  on  the  face  of  this  will 
referable  to  the  particular  houses  in  question  ?  The  gift 
is  of  the  houses,  subject  to  the  payment  of  the  mortgage. 
That  expression  however,  it  is  clear,  will  not  exonerate 
the  personal  estate ;  it  is  merely  a  description  of  the  state 
of  the  property,  and  it  has  often  been  decided  that  such 
a  form  of  expression  does  not  amount  to  an  exoneration 
of  the  personal  estate.  It  is  true,  the  devise  subject  to 
the  charge  also  includes  other  property ;  that  is  to  say, 
it  charges  other  property  which  was  not  before  subject 
to  the  mortgage  debt.     But  that  circumstance  will  not, 

SE  4  of 
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18S8.  of  itself,  exonerate  the  personal  estate;  it  is  merely  an 

^!^"'^^'*^'^  additional  charge,  giving  a  further  security  beyond  what 

If.  the  mortgagee  previously  had.    Why  the  testator  should 

Cbuttwell.  jj^^g  g^  done  does  not  appear.      Very  possibly  he  may 

have  conceived,  if  we  are  to  speculate  on  his  motives, 
that  by  making  the  devise  in  this  way  he  was  exonerat- 
ing the  personal  estate;  but  it  is  decided  that  the 
throwing  in  an  additional  security,  where  nothing  but  a 
mere  charge  is  created,  has  no  such  effect. 

It  was  supposed,  indeed,  that  Hancox  v.  Jbby  {a) 
was  an  authority  to  the  contrary.  The  circumstances 
of  that  case,  however,  were  extremely  different,  and, 
whether  rightly  decided  or  not,  it  does  not  touch  the 
present  question.  That  was  not  a  devise  of  property 
subject  to  a  mortgage;  it  was  a  devise  of  property  upon 
trust  to  sell  and  pay  a  mortgage ;  and  there  was  no  gift 
of  the  estate  until  after  the  debt  was  paid  off.  WbO| 
in  that  case,  could  take  the  estate,  if  it  was  not  sold  ? 
Surely  the  devisee  could  not  take  it,  and  have  the  mort- 
gage debt  paid  out  of  the  personal  estate.  Sir  William 
Grants  undoubtedly,  in  his  judgment,  makes  a  distinction 
between  a  general  and  a  particular  charge ;  but  his  ob- 
servations must  be  understood  with  reference  to  the  facts 
of  the  case  before  him,  and  not  to  any  general  prin- 
ciple. 

Certainly,  when  that  passage  in  this  will  was  first 
called  to  my  attention,  I  felt,  as  I  still  feel,  a  difficulty  in 
discovering  the  motive  which  actuated  the  testator  in 
charging  tiiese  additional  houses  in  aid  of  the  original 
security.  We  know  that  the  three  houses  had  become 
of  much  less  value.  It  may  have  been  that  the  testator 
was  desirous  of  protecting  the  lender  from  the  conse- 
quences of  the  depreciation ;  or  it  may  have  arisen 
from  a  notion  floating  in  his  mind,  that  his  personal 

estate 

(a)  11  r«.  179. 
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estate  would  not  be  liable  to  the  payment  of  the  mort- 
gage money.  But  this  is  mere  speculation;  and  although 
certainly  the  rule  has  been  much  relaxed,  the  burthen 
of  shewing  from  the  will  itself  that  the  ordinary  admini- 
stration of  the  assets  is  intended  to  be  altered,  still 
remains  upon  the  party  who  seeks  to  relax  it.  The 
Court  must  be  clearly  satisfied  by  that  which  the  testator 
himself  has  said,  that  it  was  his  intention  to  exonerate 
the  personal  estate. 
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BicxnAM 

V. 

Cbuttwell. 


Now,  upon  the  face  of  this  instrument,  although 
there  is  great  difficulty  in  reconciling  this  particular 
clause  with  the  rest  of  the  will,  so  far  from  finding  it  to 
be  manifest  that  the  testator  intended  to  exonerate  the 
personal  estate  from  the  burthen  of  this  mortgage  debt, 
I  find  that  which  amounts  to  a  plain  declaration  to  the 
contrary.  For  I  cannot  possibly  reconcile  such  an  in- 
tention with  the  declaration  that  his  personal  estate  is  to 
be  subject  to  the  payment  of  his  just  debts,  except  such 
as  are  specially  excepted  therefrom. 

It  was  argued,  on  behalf  of  the  Defendants,  that,  by 
describing  the  debt  as  money  borrowed  on  mortgage  of 
the  houses  by  Orchard^  of  whom  he  purchased  the  same, 
the  testator  has  himself  told  us  that  he  did  not  consider 
it  as  his  own  debt,  and  therefore  that  it  was  not  neces- 
sary for  him  to  except  it.  This  mode  of  expression, 
however,  as  I  observed  when  going  through  the  history 
of  the  transaction,  is  not  at  all  inconsistent  with  the  cir- 
cumstances of  the  case,  or  with  the  notion  that  the  debt 
was  really  the  testator's  debt,  and  was  so  treated  and 
considered  by  himself;  and  the  word  "  purchased," 
though  perhaps  not  quite  accurate  in  fact,  correctly 
enough  describes  the  form  which  the  transaction  as- 
sumed. 


We 
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1838.  We  must  presume  that  the  testator  was  cogmzant  of 

^"^^""^^^^     the  rule  of  law ;  and  if  he  knew  the  law  at  all,  he  most 
9.  have  known  that  he  could  not  exonerate  the  personal 

Ceuttwmx.  gg^tg  fj.Qnj  the  burthen  of  his  debts,  unless  he  so  ex- 
pressed himself  as  to  lead  the  Court  to  the  fair  con- 
clusion, from  the  language  which  he  used,  that  such 
was  the  intention  which  he  meant  to  express. 

I  am  quite  satisfied  that  the  debt  in  question  was  the 
testator's  debt;  and  if  it  was  his  debt,  he  must  ha?e 
known,  or  be  presumed  to  have  known,  that  his  per- 
sonal estate  could  only  be  relieved  from  it  by  an  express 
declaration,  or  by  words  raising  a  necessary  inference 
to  that  effect.  He  has  not  so  done  with  respect  to  this 
debt  -—  he  has  done  so  with  respect  to  other  mortgage 
debts,  and  therefore  I  think  that  the  ordinary  rale 
must  prevail,  (a) 

(a)  See  Noely.  Lord  ffenley^  7  Price,  941.  4t  1  Dan.  811. 
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Sir  THOMAS  STANLEY  MASSEY  STANLEY,      June  23. 
Bart.   V.   The  CHESTER  and    BIRKENHEAD 
Railway  Company. 

npHE  bill,  which  was  filed  on  the  12th  of  May  1838,  The  B.  and  C. 
'^    stated,  that  in  the  latter  part  of  the  year  1886,  p^ny  agree 
certain  persons  were  preparing  to  form  a'  company  to  ^j'l*  ^ 
make  a  railroad  from  Chester  to  Birkenhead^  and  were  give  him,  Tor 
intending  to  apply  for  an  act  of  parliament  to  enable  ^f^J^*  ^^^'^ 
them  so  to  do,  and  that  they  proposed  to  call  themselves  20^000/.,  to  be 
"  The  Chester  Junction  Railway  Company,*'  but  after-  Raiments" 

wards  altered  their  name  to  that  of  "  The  Birkenhead  o'*»er  parties, 

called  the  C 

and  Cliester  Railway  Company : "  and  B.  Rail- 

way Company, 
at  the  same 
That  the  line  of  railway  proposed  to  be  formed  by  time  start  a 

the  intended  company  was  to  pass  through  certain  parts  J^^  com- 
of  the  Plaintiff's  estates,  and  would  have  been  injurious  panics  go  to 
to,  and  destructive  of,  his  property ;  and  that  he  was  j^  committee 

therefore,  in  the  first  instance,   much  opposed  to  the  >'  >*  agreed 

that  the  ments 
formation  of  that  railway  :  of  both  lines 

shall  be  re- 
ferred  to  two 
That  William  Spurstaw  Miller^  in  the  character   of  members  of 

solicitor  for  the  promoters  of  the  intended  railway,  made  njitt^^^j 

overtures  the  solicitors 
for  the  rival 
companies  at  the  same  time  sign  an  agreement,  by  which  it  is  stipulated,  that  the 
adopted  company  shall  take  the  engagements  with  landholders,  into  which  the 
rejected  company  may  have  entered ;  and  to  this  agreement  the  sanction  of  two 
members  of  each  company,  and  also  of  the  Plainti^  is  subsequently  obtained,  and 
is  signified  by  a  written  memorandum  of  approval.    The  C  and  B,  company  is 
adopted,  and  is  incorporated  by  Act  of  Parliament.    Their  line  will  require  sixteen 
acres  of  the  Plaintiff's  land  in  a  different  place.     The  Plaintiff  files  a  bill  against 
the  C  and  B,  company,  stating  these  facts,  and  seeking  to  compel  them  to  keep 
the  agreement  entered  into  by  him  with  the  B.  and  C,  company ;  and  to  restrain  • 
the  C.  and  B,  company  from  entering  upon  any  lands  belonging  to  him,  till  after 
payment  of  the  first  instalment,  which  is  already  due;  and  from  proceeding,  after 
subsequent  instalments  become  due,  till  such  instalments  shall  have  been  paid.  The 
Defendants  demur  generally  to  the  bill    Demurrer  overwniled 
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1838.        overtures  to  the  Plaintiff  for  his  consent,  and  that,  after 

c^^^"^     some  neccotiation,  the  Plaintiff  undertook  to  give  his 
Stanley  o  '  o 

V.  consent  to  the  company  for  the  proposed  line  of  railway, 

Chester  and   ^"^  ^^  permit  them  to  form  the  same  through  his  estates, 

Birkenhead    on  terms  to  be  fixed  by  the  agents  of  the  Plaintiff  and 

RBilwav 
Company.      ^^  ^^®  intended  company:  and  that,  in  settling  such 

terms,  JV*  S.  Miller  was  appointed  to  act  for  the  intended 

company,  and  Richard  Blundell  for  the  Plaintiff:   That 

Miller  and  Blundell  accordingly  met,  and  on  the  l7th 

oi  January  1837  signed  a  memorandum,  which  was  set 

out  in  the  bill,  and  which,  after  certain  recitals,  was 

couched  in  the  following  terms  :  — 

"  Now  it  is  hereby  agreed  and  fixed  that,  in  case  the 
said  act  shall  pass  into  law,  the  said  company  shall  pay  to 
the  said  Sir  Thomas  Stanley  ihe  said  sum  of  20,000/.  at  the 
following  times,  and  in  the  following  manner,  that  is  to 
say ;  the  sum  of  5000/.  previous  to  the  said  company  en- 
tering on  the  land  for  the  purpose  of  commencing  the 
formation  of  the  said  railway,  and  within  three  months 
from  the  day  the  said  act  of  parliament  shall  receive  the 
royal  assent,  and  the  sum  of  10,000/.  within  twelvemonths 
from  the  day  of  the  first  mentioned  payment,  and  the 
sum  of  5000/.  within  twelve  months  from  the  day  of 
payment  of  the  said  last  before  mentioned  part    And 
that  on  payment   of  the  said  last  mentioned  sum  of 
5000/.,  and  not  before,  the  said  Sir  Tliomas  Stanley  shall 
execute,  with  all  proper  parties,  a  conveyance  of  such  of 
his  property  as  shall  be  required  for  the  said  railway  as 
delineated  and  marked  out  in  the  plan  so  deposited,  and 
that,  in  the  formation  of  the  said  railway,  such  con- 
veniences as  the  said  Sir  Thomas  Stanley  shall  require 
for  communication  with  the  land  on  each  side,  and  for 
hunting  purposes,  shall  be  made :  and  in  case  of  any  dif- 
ference on  this  point,  the  same  shall  be  left  to  his  sur- 
veyor, and  one  to  be  appointed  by  the  company,  and  of 

such 
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such  third  person  as  the  two  so  named  shall  appoint,         1888. 

and  the  decision  of  any  two  of  them  shall  be  conclusive.      T^^^^^^ 

•^  Stanley 

Richard  Blundell,  W.  S.  Miller ;"  v. 

The 

Che8T£a  and 

That  about  the  same  time  at  which  the  scheme  for    Birkenhead 

forming  the  company,  to  be  called  "  The  Birkenhead  and  Company. 
Chester  Railway  Company,"  was  set  on  foot,  another  pro* 
posal  was  made  by  other  parties  for  forming  a  railway 
between  the  same  points  —  Chester  and  Birkenhead  — 
but  by  a  different  line,  and  that  it  was  proposed  by  them 
that  application  should  be  made  to  parliament  for  form- 
ing them  into  a  company,  with  powers  to  make  such 
railway,  and  which  should  be  called  "  The  Chester  and 
Birkenhead  Railway  Company:" 

That  the  proposed  line  of  the  proposed  Chester  and 
Birkenhead  Railway  also  passed  through  the  Plaintiff's 
estates,  and  that  to  such  line  the  Plaintiff  dissented : 

That  Joseph  Mallaby  was  the  solicitor  for  the  intended 
Chester  and  Birkenhead  Railway  Company,  and  was 
authorised  to  act  for  them ;  and  that  two  bills  were  in  the 
session  of  1837  introduced  into  the  House  of  Commons, 
the  one  for  forming  the  line  which  was  to  be  called  The 
Birkenhead  and  Chester  Railway,  and  the  other  for 
forming  the  line  which  was  to  be  called  The  Chestei'  and 
Birkenhead  Railway : 

That  both  the  bills  were  referred  to  the  same  com- 
mittee of  the  House:  and  that  in  the  course  of  their 
examination  of  the  respective  merits  of  the  rival  lines, 
one  of  the  members  of  the  committee  proposed  that  it 
should  be  referred  to  Lord  Sandon  and  Mr.  Wilson 
Patten,  two  members  of  the  committee,  to  determine 
which  of  the  two  lines  should  be  adopted  : 

That 
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said  Richard  Bryan  and  Christopher  Bentham  being  two        18S8. 

of  the  members  of  the  committee  actincr  for  the  pro-     ^T^^^'^^^ 

Stanley 

moters  of  the  Chester  and  Birketihead  Railway  Company  n. 

Bill,  and  the  said  George  John  Chamberlayne  and  Samuel  r^™^  ^jj 
Brittain  being  two  of  the  committee  acting  for  the  pro-    Birkenhead 
moters  of  the  Birkenhead  and  Chester  Railway  Company      Company. 
Bill;  and   the  said  Richard  Blundell  being  the  agent 
authorized  to  act  for  the  PlaintiflF: 

That  the  engineer  employed  by  the  promoters  of  the 
Chester  and  Birkenhead  line  was  Mr.  Stephenson  ;  and 
the  engineer  employed  by  the  promoters  of  the  Birken^ 
head  and  Chester  line  was  Mr.  Walker : 

That  the  referees  made  their  award,  which  was 
filed  among  the  minutes  and  proceedings  of  the  Com- 
mittee of  the  House  of  Commons,  and  which  was  set  out 
at  length  in  the  bill,  and  concluded  in  the  following 
terms :  — "  We  are  therefore  of  opinion,  that  under 
provision  that  the  line  from  the  station  to  Woodside 
Ferry  shall  not  be  open  to  the  public  till  the  above 
mentioned  communications  to  the  other  ferries  has 
been  secured  by  act  of  parliament  and  completed,  Mr. 
Stephenson^s  line  will  unite  adequate  accommodation  at 
the  least  cost  and  local  inconvenience,  and  should  there- 
fore be  selected.  Having  no  authority  from  the  land- 
owners, we  have  not  felt  ourselves  at  liberty  to  go  in 
detail  into  the  question  of  injuries  apprehended  by  them 
from  the  respective  lines.  They  will,  of  course,  remain 
in  full  possession  of  the  right  of  being  heard  before  the 
committee,  and  stating  their  objections  to  either  line* 
Sandon^  J.  Wilson  Patten :  ** 

That  upon  such  award  being  made,  the  Birkenhead 
and  Chester  bill  was  withdrawn,  and  the  bill  for  making 

a  railway 
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1838.        a  railway  from  Chester  to  Birkenhead  was  passed  by  the 
House  of  Commons : 


Chestm  and       ^^^^  ^^^  PlaintiflF,  relying  on  the  agreement  made 
fiiaicENHEAo   between  fV.  5.  Miller  on  behalf  of  the  Birkenhead  and 

C^'S  C^''''^  ^"-«y  Company,  and  Richard  BlundeU  on  the 
Plaintiff's  behalf,  and  so  as  aforesaid  agreed  to  be 
adopted  by  the  Chester  and  Birkenhead  Railway  Com- 
pany, and  not  doubting  that  the  same  would  be  faith- 
fully adhered  to  and  executed  by  the  Chester  and  JB/r^- 
enhead  Railway  Company,  assented  to  the  bill  for 
forming  the  Chester  and  Birkenhead  Railway,  and  took 
no  part  in  the  further  opposition  that  was  made  thereto 
in  the  House  of  Commons  or  in  the  House  of  Lords : 

TTiat  the  Chester  and  Birkenhead  Railway  Bill  passed 
the  House  of  Lords,  and  the  Royal  Assent  was  given 
thereto  on  the  12th  of  July  1837 ;  and  that,  by  the  act 
of  parliament  so  passed,  it  was  enacted  that  certain 
persons  therein  named  or  described,  of  whom  the  said 
Richard  Bryan  and  Christopher  Bentham  were  two, 
should  be  united  into  a  company  for  making  and  main- 
taining the  said  railway,  and  should  be  one  corporate 
body,  by  the  name  and  style  of  "  The  Chester  and 
Birkenhead  Railway  Company." 

The  bill  then  proceeded  to  allege  that  the  Chester  and 
Birkenhead  Railway  Company  had  refused  to  perform 
the  agreement  made  between  Miller  and  Blundellj  and 
it  charged  that,  by  the  terms  of  the  agreement  for  the 
reference  to  Lord  Sandon  and  Mr.  Wilson  Patten^  the 
Defendants  adopted  the  agreement  between  Miller  and 
BlundeU^  and  took  upon  themselves  all  the  liabilities 
under  it  of  the  promoters  of  the  other  line  of  railway ; 
and  that  when  the  proposal  for  reference  to  Lord  Sandon 
and  Mr.  Wilson  Patten  was  under  consideration  between 

the 
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the  several  parties,  W.  S.  Miller^  acting  as  solicitor  and        1838. 
agent  of  the  line  afterwards  rejected,  distinctly  informed     ^*^"^*^*^''^ 
Mr.  Mallaln/j  who  was  acting  as  the  solicitor  and  agent  v. 

of  the  promoters  of  the  line  which  was  adopted,  and  in   p  - 

the  presence  and  hearing  of  Mr.  Blundellj  the  PlaintifiTs    Birkenhead 
agent,  of  the  existence  of  a  contract  or  agreement  with     ComMny. 
the  Plaintiff,  and  although  Mr.  Miller  declined  to  name 
the  exact  sum  which,  under  such  contract  or  agreement, 
was  to  be  paid  to  the  Plaintiff,  yet  he  informed  Mr. 
Mallahyy  and  also  two  of  the  persons  acting  as  a  com- 
mittee for  the  Chester  and  Birkenhead  Railway  Com- 
pany, that  the  sum  was  more  than  15,000/.,  but  would 
not  exceed  20,000/.,  and  that  it  was  after  they  had  ^ 
distinct  knowledge  to  that  extent  of  the  contract  or 
agreement  with  the  Plaintiff,  that  the  agreement  for 
reference  to  Lord  Sandon  and  Mr.  Wilson  Patten  was 
made  and  signed. 

• 
The  bill  further  charged  that  by  the  line  of  road 
proposed  to  be  formed  by  the  Birkenhead  and  Chester 
Railway,  only  fourteen  and  a  half  statute  acres  of  the 
Plaintiff's  land  would  have  been  taken,  whereas,  by  the 
line  to  be  formed  by  the  Defendants,  sixteen  and  three- 
quarters  statute  acres  were  to  be  taken,  and  the  rejected 
line  was  purposely  laid  down  so  as  to  avoid  certain  fox 
covers  and  preserves  on  the  Plaintiff's  estate,  whereas 
the  present  line  of  the  Defendants  went  through  and 
destroyed  two  fox  covers  and  preserves ;  artd,  in  other 
respects,  the  line  of  the  Defendant's  railway  did  much 
greater  injury  to  the  Plaintiff  and  his  estate,  than  would 
have  been  done  by  that  line  of  railway,  the  formation  of 
which  was  the  subject  of  the  agreement. 

The  bill  prayed,  that  it  might  be  declared  that  the 
agreement  of  the  17th  of  January  1837  was  binding 
upon   the  Defendants,  and  that  under  it  they  were 

Vol.  III.  3  F  bound 
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1838.  bound  to  pay  to  the  Plaintiff,  at  the  time  and  in  the 
manner  therein  mentioned,  the  sum  of  20,000/. ;  and 
that  they  might  be  decreed  specifically  to  perform  that 
Chestke  and  agreement,  and  forthwith  to  pay  to  the  Plaintiff  the 
BxRKEMREAo  sum  of  5000/.,  and  to  pay  him  the  sum  of  10,000/.  on 
Company.  ^^^  ^^^^  ^^  October  next,  being  twelve  months  from  the 
day  when  the  first  5000/.  ought  to  have  been  paid,  and 
to  pay  the  Plaintiff  the  further  sum  of  5000/.  on  the 
ISth  of  October  1839,  and  also  to  pay  to  the  Plaintiff 
the  costs  of  the  present  suit ;  the  Plaintiff  offering  in  all 
respects  to  perform  and  execute  the  agreement  on  his 
part;  and  that  the  Defendants  might  be  restrained  from 
entering  upon  the  Plaintiff's  lands  until  they  should 
have  paid  him  the  full  sum  of  5000/.;  and  if  they 
should  not  pay  to  him  the  sum  of  10,000/.  on  or  before 
the  1 3th  of  October  next,  then  that  they  might  be  re- 
strained from  entering  upon  the  Plaintiff's  lands,  and 
from  proceeding  with  the  formation  of  the  railway  in 
any  manner  over  his  lands  after  the  13th  of  October 
next,  until  they  should  have  paid  to  the  Plaintiff  the 
full  sum  of  10,000/.;  and  if  the  Defendants  should  not 
pay  to  the  Plaintiff  the  further  sum  of  5000/.  on  or 
before  the  13th  of  October  1839,  then  that  they  might 
be  restrained  from  entering  upon  the  Plaintiff's  lands, 
and  from  proceeding  with  the  formation  of  the  railway 
in  any  manner  over  the  Plaintiff's  lands  after  the  J  3th 
of  October  1839,  until  they  should  have  paid  to  the 
Plaintiff  the  further  full  sum  of  5000/. 

To  this  bill  the  Defendants  put  in  a  general  demurrer, 
which  the  Vice-Chancellor  over-ruled,  and  the  Defend- 
ants thereupon  appealed  to  the  Lord  Chancellor. 

Mr.  Jacobs  Mr.  Wigram,  and  Mr.  Walker^  in  support 
of  the  demurrer,  contended  that  the  allegations  in  the 
bill  were  not  sufficiently  definite  and  certain  to  entitle 

the 
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the  Plaintiff  to  any  relief,  and  referred  to  The  Attorney        1888. 
General  v.   The  Mayor  of  Norwich  {a)   and  Kemp  v.     ^^^^^ 
Pryor.  {b)     They   argued   that  it    was    impossible   to  v. 

understand  from  the  bill  what  it  was  that  the  Plaintiff  Chester  and 

sought  to  compel  the  Defendants  to  do;  and  that  it    Birkenhead 

R&ilwnv 
was  impossible  to  suppose  that  Sir  Jl  Stanley  meant  to      Company. 

assert  the  extravagant  proposition  that  the  Defendants 
were  bound  to  take  the  fourteen  and  a  half  acres 
which  were  situate  on  the  line  which  the  railway  would 
not  now  pursue ;  and  that  it  was  impossible  to  main- 
tain that  Sir  T  Stanley  was  entitled  to  the  benefit  of 
the  agreement  between  the  solicitors  of  the  rival  com- 
panies, to  which  he  was  no  party,  even  although  his 
solicitor,  or  even  he  himself,  might  have  written  "  ap- 
proved "  at  the  foot  of  that  agreement.  They  insisted 
that,  even  supposing  the  agreement  between  the  solicitors 
of  the  rival  companies  to  be  a  contract  of  indetnnity 
between  the  two  companies,  yet  the  agreement  which  Sir 
71  Stanley  sought  to  enforce  was  an  agreement  which 
was  to  be  performed  by  the  rejected  company,  only  in 
the  event  of  their  act  of  parliament  passing  and  their 
intended  line  being  sanctioned.  They  further  observed 
that  the  Plaintiff  did  not  offer  to  give  up  the  sixteen 
acres,  and  that  he  might  say,  at  the  hearing,  that  he 
never  intended  to  give  them  up. 

The  Lord  Chancellor. 

The  question  for  me  to  consider  (arising  as  it  does 
upon  a  general  demurrer),  is  whether  the  bill  does  or 
does  not  state  a  case  which,  if  proved,  will,  at  the 
hearing,  entitle  the  Plaintiff  to  some  relief.  The  case, 
as  it  appears  on  the  face  of  the  bill,  is  one  of  the 
grossest  frauds  I  have  ever  seen  attempted.     I  have 

nothing 

(fl)  2  Mtflne  4'  Craig,  406.  {b)  7  Vet.  237. 

3  F  2 


782  CASES  IN  CHANCERY. 

1838.        nothing  to  do  with  the  question  whether  Sir  Zl  Stanley 

^■^^V*^^     (the  Plaintiff)  has  or  has  not  an  extravagant  bargain. 
Stanley       ^  ,  .  .  •  i_ 

9.  Sir  T.  Stanley  entered  into  a  certain  contract  with  an 

p     '^^^      ,   intended  railway  company;  [His  Lordship  read  the  sub- 
Birkenhead    stance  of  the  contract] ;  but  it  being  a  matter  of  contest 
(Smpamr.     between  that  company  and  this  which  of  them  should 
have  an  Act  of  Parliament,  an  agreement  was  entered 
into  between  the  two  companies,  pending  this  contest, 
by  one  of  the  terms  of  which  it  was  provided  that  the 
adopted  line  should  take  the  engagements  entered  into 
with'the  landholders  by  the  rejected  line.   [His  Lordship 
read  this  agreement].     The  Plaintiff  is  no  party  to  this 
agreement,  but  the  allegation  is,  that  it  was  approved 
and  adopted  by  the  promoters  of  the  two  companies, 
and  by  the  Plaintiff,  and  that  such  approval  was  tesufied 
by  the  agreement  being  signed  by  two  persons  on  behalf 
of  each  of  the  companies,  and  by  the  Plaintiff  himself, 
through  the  instrumentality  of  an  agent     What  could 
be  the  meaning  of  the  arrangement  so  made,  if  it  was 
not  that  the  Plaintiff  was  to  look  for  performance  of  his 
contract  to  the  existing  company,  instead  of  to  the  re- 
jected company  ?  [His  Lordship  read  the  allegation.] 

It  could  mean  but  one  of  two  things ;  viz.,  either  that 
the  agreement  already  existing  between  the  Plaintiff  and 
one  of  the  companies  should  be  considered  as  if  entered 
into  between  himself  and  that  company  which  should 
be  actually  selected  by  Parliament ;  or  that,  in  order  to 
relieve  the  company  which  should  not  succeed  in  ob- 
taining an  Act  of  Parliament,  the  contracts  of  that  com- 
pany should  be  executed  by  the  company  selected :  and 
then,  the  company  selected  having  obtained  the  con- 
currence of  the  Plaintiff  in  that  agreement — although  it 
certainly  is  not  distinctly  alleged  that  he  assented  to  the 
bill  on  the  faith  of  it  —  it  is  said  that  if  you  look  to  the 
original  agreement,  the  land  was  to  be  taken  only  in 

case 
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case  the  rejected  company  succeeded  in  getting  an  Act 
of  Parliament ;  and  therefore  we,  the  Defendants,  will 
exercise  the  adverse  powers  of  our  Act  of  Parliament 
independently  of  that  agreement. 

Would  any  court  of  equity  permit  the  company  first 
to  obtain  the  concurrence  of  the  Plaintiff  in  an  agree* 
ment  like  this,  and  then  to  turn  round  and  say  they 
will  disregard  it  altogether,  and  put  in  force  the  adverse 
powers  of  the  act,  as  if  no  such  agreement  was  in 
existence  ? 


7) 

18S8. 

Stanley 

The 
Chester  ai 

BiRKENHEi 

Railway 
Company. 


I  have  no  hesitation  in  saying,  that,  on  the  face  of 
the  bill,  there  does  appear  such  a  case  as  will  entitle  the 
Plaintiff  to  some  relief.  I  cannot  suppose  that  the  com- 
pany, as  a  body,  will  adopt  a  course  which  no  individual 
member  of  the  company  would  adopt.  If  I  were  to 
allow  the  demurrer,  I  should  be  saying  that  the  com- 
pany might  go  upon  the  Plaintifi''s  land,  and  give  him 
for  it  only  what  a  jury  might  award. 

Demurrer  over-ruled. 


Mr.  Temple  and   Mr.  Lofitis  Lowndes  were  counsel 
for  the  Plaintifi*,  but  were  not  called  upon. 


SF  3 
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1838. 


1838         GREENHALGH    v.    The    MANCHESTER   and 

Dec,  5,6, 15. 

BIRMINGHAM  Railway  Company. 

The  owner  of  TN  the  latter  part  of  the  year  1836,  two  joint  stock 

which^rail-  companies  were   projected  for  the  construction  of 

way  company  distinct  and  independent  lines  of  railway,  to  proceed 

pu'^iame^^^  ^^^^  Manchester  towards  the  South.      One  of  these 

about  to  en-  lines,  to  which  was  given  the  name  of  "  The  Manchester 

titled  to  an  South  Union  Railway,"  was  to  terminate  at  Tanrworth  in 

interlocutory     Warmckshire :  the  other,  under  the  name  of  "  The  Man- 

injunction  to  . 

restrain  them    Chester^  Cheshire^  and  Staffordshire  Railway,"  was  in- 

from  so  enter-  ^^^^^  ^q  connect  the  town  of  Manchester  with  the 
mg,  if  by  his 

silence  and       Grand  Junction  Railway,  which  it  was  to  join  near  a 

has  permitted   P^^^  called  Rickerscote  in  the  county  of  Stqffbrd. 
the  company 

their  \^rk8  '^^^  subscribers  to  the  respective  undertakings  im- 

upon  the  sup-  mediately  adopted  the  usual  measures  for  carrying  their 
they  were  en-  schemes  into  effect,  by  forming  provisional  committees, 
titled  to  enter  [yy  appointing  solicitors,  agents,  and  engineers,  by  en- 
the  land  in  tering  into  contracts  with  the  owners  of  property  situate 
ques  ion.  ^^  ^j^^  proposed  lines,  and  by  giving  the  requisite  notices 

of  their  intention  to  apply  for  acts  of  parliament  to  con- 
fer on  them  the  powers  and  privileges  of  incorporated 
companies. 

On  the  14th  of  Februaty  1837,  the  Plaintiff,  who  was 
a  proprietor  of  land,  in  the  township  of  Ardmcky  and 
lying  in  the  proposed  line  of  the  Manchester  South 
Union  Railway,  entered  into  an  agreement,  in  writing, 
with  three  of  the  provisional  committee  of  that  under- 
taking, acting  on  behalf  of  themselves  and  the  other 
subscribers,  by  which  he  agreed,  at  the  price  and  upon 
the  terms  therein  stated,  to  sell  and  convey  to  the  com- 
pany 
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pany  the  fee  simple  of  two  plots  of  land  therein  de-        18S8. 
scribed,   and  containing  together  7040  square  yards;    J^^^^^^"^^ 

^  wB££NHALiGK 

and  It  was  thereby,  among  other  things,  provided  that,  9. 

in  case  the  act  for  incorporating  the  subscribers  as  a    «|      Jz 
company  should  not  pass  during  the  then  present  ses-  and 

sion  of  parliament,  it  should  be  lawful  for  the  sub-  Railway 
scribers  to  vacate  the  agreement,  on  giving  the  PlaintiiF  Company, 
three  months'  notice,  and  paying  rent  for  the  land  up 
to  the  expiration  of  such  notice :  and  further,  that,  in 
the  event  of  any  other  company  obtaining  an  act,  for 
the  purposes  of  which  it  might  become  necessary  or 
desirable  to  sell  the  land  to  such  company  before  the 
South  Union  Company  should  obtain  their  act,  or  in 
the  event  of  the  purchase  not  being  completed  within 
two  years,  the  Plaintiff  should  be  at  liberty  to  vacate 
the  agreement  upon  giving  three  months'  notice. 

In  the  parliamentary  session  of  1837,  two  bills  were 
accordingly  introduced  into  the  House  of  Commons, 
one  for  constituting  the  company  which  was  to  be  called 
"  The  Manchester  South  Union  Railway  Company," 
and  the  other  for  constituting  the  company  which  was 
to  be  called  "  The  Manchester^  Cheshire^  and  Stajffbrd- 
shire  Railway  Company."  To  the  former  of  those  bills 
the  Plaintiff  was  an  assenting  party.  Both  bills  were 
referred  to  the  same  committee  of  the  House,  and,  after 
some  investigation  into  the  comparative  merits  of  the 
respective  lines,  the  committee  recommended  that  the 
two  bills  should  be  consolidated,  and  that  the  sub- 
scribers to  the  two  undertakings  should  be  united  so  as 
to  form  one  company.  The  necessary  arrangements 
were  made  for  carrying  this  recommendation  into  effect; 
and  an  agreement  in  writing  was,  in  the  month  of  May 
1837,  entered  into  and  adopted  by  persons  duly  author- 
ised to  act  on  behalf  of  the  promoters  of  the  respective 
undertakings.    By  one  of  the  clauses  in  that  agreement, 

3  F  4  it 
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1838.       it  was  provided,  that  in  every  case  where  either  com- 
^y^^^^"^    pany  should  have  entered  into  any  contracts   or  en- 

GaSENHALOH    ^       •'  -^  .it 

^^  gagements  with  landowners  whose  property  might  be 

Manchsstbb  ^^^^  '^y  whichever  of  the  two  projected  lines  might 

and         be  adopted,  though  in  a  somewhat  different  mode^  and 

Railway       ^^^  company  projecting  the  accepted  line  should  not 

Company,     (though  the  other  company  might)  have  made  contracts 

with  individual  landowners,  the  contracts  so  entered  into 

by  the  company  proposing  the  rejected  line,  should  be 

adopted  by  the  united  company,  having  regard  to  the 

different  modes  in  which  the  property  might  be  affected 

by  the  adopted  line.     On  the  ISth  of  May  1837,  a 

copy  of  this  clause  in  the  agreement  was  sent  to  the 

Plaintiff  by  the  solicitors  acting  on  behalf  of  the  united 

company. 

In  pursuance  of  the  arrangements  before  mentioned, 
leave  was  given  to  consolidate  the  two  bills,  which  was 
accordingly  done ;  and  the  committee  then  reported  to 
the  House  of  Commons  that  the  line  adopted  in  the 
consolidated  bill  was  partly  that  proposed  for  the  Man- 
Chester^  Cheshire,  and  Staffordshire  Railway,  and  pardy 
that  proposed  for  the  Manchester  South  Union  Railway. 
So  far  as  the  Plaintiff's  land  was  concerned,  the  line 
adopted  was  the  line  which  had  been  proposed  to  be 
taken  by  the  Manchester,  Cheshire,  and  Stccffbrdshire 
Railway ;  and  the  Plaintiff,  relying,  as  he  stated  in  one 
of  his  affidavits  in  this  cause,  on  the  before  mentioned 
clause  in  the  agreement  of  May,  and  on  the  faith  that  the 
united  company  were  bound  to  perform  the  contract  of  the 
14th  o(  February  1837*  instead  of  opposing,  gave  his  as- 
sent to  the  new  bill.  On  this  point,  however,  the  affi- 
davits were  conflicting,  there  being  some  evidence  to  shew 
that  the  Plaintiff's  name  was  not  included  among  the 
assents,  but  was  returned  in  the  list  as  neutral.  The 
new  bill  afterwards  passed  both  bouses  of  parliament, 

and 
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and  finally  received  the  Royal  Assent  on  the  30th  of        1838. 
June  1837.     By  the  act  so  passed,  the  persons  therein   r^^^^"^ 
named,  and  all  other  the  subscribers  to  the  two  pro-  v. 

posed  railways,  were  incorporated  under  the  name  of  m^^chestkb 

"  The  Manchester  and  Birmingham  Railway  Company,"  and 

/*  ,  .  1  .   ^   .   .  .  .1  .«        •       1        Birmingham 

tor  makmg  and   nmmtainmg  the  railway  therem  de-       Railway 

scribed  ;  and  the  usual  powers  for  purchasing  and  hold-     Company, 
ing  lands  for  the  purposes  of  the   undertaking,  were 
thereby  conferred  on  the  company.     Shortly  after  the 
passing  of  the  act,  some  written  communications  passed 
between  the  Plaintiff,  or  his  solicitor,  and  the  solicitors 
of  the  new  company,  with  reference  to  his  contract  with 
the  South  Union  Company ;  and,  on  the  7th  of  October 
1837,  he  received  from  the  chaii-man  of  the  provisional 
committee  of  the  proposed  South  Union  Railway  Com- 
pany, a  formal  notice,  dated  the  18th  of  September j  that 
the  subscribers  to  the  agreement  between  that  company 
and  the  Plaintiff,  would  vacate  that  agreement  as  on 
Christmas  day  then  next.     On  the  5th  of  December^  in 
the  same  year,  he  received  a  letter  from  the  chairman 
of  the  board  of  directors  of  the  Manchester  and  Bir-^ 
mingham    Railway   Company,  informing  him  that  the 
company's  engineers  were  about  to  enter  upon  his  land, 
for  the  purpose  of  staking  out  the  line,  and  taking  the 
levels  and  surveys  by  which  the  quantity  of  ground  re- 
quired by  the  company  would  be  determined ;  and  that 
as  soon  as  the  chief  engineer  should  have  reported  to 
the  directors  what  portion  of  his  property  would  be 
required  for  the  railway,  they  were  desirous  of  treating 
with  the  Plaintiff  for  the  purchase  of  it. 

On  the  the  23d  o(  January  1838,  the  Plaintiff  sent  a 
letter  to  the  chairman  of  the  Manchester  and  Bir^ 
mingham  Railway  Company,  in  which  he  inquired  whe- 
ther the  company  intended  to  hold  him  to  his  contract 
with  the  projectors  of  the  South  Union  line,  and  if  not, 

what 
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what  quantity  of  his  land  they  would  require.  The 
terms  of  this  letter  are  fully  stated  in  the  judgment 
On  the  15th  of  June  1838,  a  communication  was  made 
by  the  Plaintiff's  solicitor  to  the  solicitor  for  the  Man^ 
Chester  and  Birmingham  Railway  Company,  contending 
that  the  contract  of  the  14th  of  February  1837  was 
binding  on  the  company,  and  refusing  to  treat  with 
them  on  any  other  basis,  and  at  the  same  time  threaten- 
ing to  take  proceedings  to  enforce  the  contract ;  and  on 
the  26th  of  the  same  month,  the  solicitor  for  the  com- 
pany stated,  in  reply,  that  any  such  proceedings  would 
be  resisted. 


On  the  6th  of  August  1838,  the  Plaintiff  was  served 
with  a  notice  from  the  Manchester  and  Birmingham 
Railway  Company,  stating  that  the  company  intended, 
under  the  provisions  of  their  act,  to  take  the  land  of 
the  Plaintiff  described  and  delineated  in  a  schedule  and 
plan  annexed,  and  requiring  him  to  treat  with  them  for 
the  sale  of  such  land,  and  also  for  any  compensation  he 
might  claim ;  and  intimating  that,  in  case  of  his  refusal 
to  do  so  within  ten  days,  a  jury  would  be  impannelled, 
to  assess  the  value  of  such  land,  and  also  such  com- 
pensation. 

The  Plaintiff  thereupon  filed  the  present  bill  against 
the  Manchester  and  Birmingham  Railway  Company, 
praying  a  declaration  that  the  agreement  of  the  14th 
of  February  1837,  with  the  subscribers  to  the  Man- 
chester South  Union  Railway,  was  binding  upon  the 
Defendants ;  and  that  they  might  be  compelled  specifi- 
cally to  perform  it ;  and  that  an  injunction  might,  in  the 
meantime,  be  issued  to  restrain  them  from  taking  any 
proceedings  in  respect  of  his  land  under  the  powers 
contained  in  their  act  of  parliament 


An 
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An  ex  parte  injunction,  obtained  during   the   long  1838. 

vacation,  was  afterwards,  upon  argument,  dissolved  by  ^^"^^^^^^ 

his  Honor  the  Vice-Chancellor,  principally  on  the  ground  v. 

that  the  projectors  of  the  South   Union  Line,  having  Mj^^chebtee 

failed  in  obtaining  their  act  of  parliament,  and  having  and 

afterwards  determined  their  contract  with  the  Plaintiff  Railway 

by  a  notice,  the  Plaintiff  had  no  equity  to  enforce  that  Company, 
contract  against  the  new  company. 

The  Plaintiff  appealed   against  his   Honor's   order 
dissolving  the  injunction. 

Upon  the  appeal-motion  before  the  Lord  Chancellor, 
the  argument  proceeded  partly  on  the  ground  upon 
which  his  Honor  had  rested  his  judgment  in  dissolving 
the  injunction,  and  partly  also  on  the  conduct  and 
dealings  of  the  Plaintiff  with  the  Defendants,  and  with 
other  persons,  relative  to  his  land,  subsequently  to  the 
passing  of  the  act  of  parliament,  and  which,  it  was  con- 
tended, were  of  such  a  nature  as  to  deprive  the  Plaintiff 
of  any  title  to  the  interlocutory  interposition  of  the 
Court  by  injunction.  The  material  circumstances  con- 
stituting this  part  of  the  case,  and  upon  which  exclu- 
sively the  Lord  Chancellor  disposed  of  it,  are  stated  in 
his  Lordship's  judgment. 

Mr,  Wigram  and  Mr.  Sharpe^  for  the  Plaintiff. 

The  Solicitor^General,  Mr.  Knight  Bruce^  Mr.  Koe^ 
and  Mr.  Lqftm  Lcrnndes^  for  the  Defendants. 


The  Lord  Chancellor.  Bee.  is. 

This  case,  though  it  occupied  two  days  in  discussion, 
and  the  aflSdavits  are  exceedingly  numerous,  and  branch 

out 
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out  into  a  variety  of  facts  and  statements,  many  of  which 
are  utterly  irrelevant,  turns  entirely  upon  two  questions ; 
first,  whether  the  company  which  obtained  the  act,  and 
is  now  the  existing  company,  is  or  is  not  bound  by  the 
contract  entered  into  by  the  projectors  of  the  South 
Union  Company  ;  and  secondly,  whether,  if  the  Plauitiff 
ever  had  any  right  against  the  existing  company,  any- 
thing has  taken  place  to  prevent  him  from  asserting  that 
right  by  means  of  an  interlocutory  injunction. 


In  the  view  which  I  take  of  the  case,  it  is  not  neces- 
sary for  me  to  give  any  opinion  upon  the  first  point : 
and  I  am  not  sorry  to  be  relieved  from  that  duty ;  for 
the  question  is  one  of  very  great  nicety  and  difficulty, 
and  therefore  not  to  be  decided,  except  in  a  case  in 
which  it  is  absolutely  necessary,  for  the  purposes  of 
justice,  that  it  should  be  decided.  And  I  find  in  this 
case  what  appear  to  me  to  be  very  safe  grounds  upon 
which  to  dispose  of  it,  without  at  all  touching  upon  that 
point ;  and,  for  the  purpose  of  explaining  the  grounds  of 
my  decision,  I  will  assume  that  the  Plaintiff^  had  a  right 
against  the  existing  company,  which  he  might  have  en- 
forced in  the  manner  alleged  by  the  bill.  I  assume  that 
for  the  purpose  of  argument  merely,  and  not  for  the 
purpose  of  laying  down  any  rule  as  to  any  future  case 
which  may  occur. 


The  second  question  then  is,  supposing  that  right  to 
have  existed  when  the  act  of  parliament  passed,  in  June 
1837,  whether  anything  has  since  taken  place  between 
the  parties,  that  is  to  say,  between  the  month  of  June 
1837,  and  the  month  of  June  1838,  when  the  contest 
between  the  parties  arose,  to  deprive  the  Plaintiff  of  the 
right  to  the  protection  of  this  Court  by  injunction.  The 
right,  if  it  existed,  of  course  existed  at  the  time  when 
the  act  passed.  Now  the  right  is  not,  properly  speaking, 

a  right 
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a  right  of  contract,  but  rather  arises  out  of  the  contract; 
for  neither  in  this  case,  nor  in  the  case  of  Edwards  v. 
T/ie  Grand  Junction  Railway  Company  (a),  was  it  a 
matter  of  contract;  but  the  equity  is  this,  that  what  has 
subsequently  taken  place,  and  the  position  in  which  the 
parties  stand,  give  the  party  seeking  the  benefit  of  the 
contract  a  right  to  the  interference  of  this  Court,  by 
virtue  of  an  equity  which  induces  the  Court  to  prevent 
the  company  from  exercising  their  legal  right,  unless 
upon  the  terms  of  adopting  and  giving  effect  to  the 
contract  which  has  been  entered  into  by  other  parties. 
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In  considering  how  far  a  party  has,  by  his  own  con- 
duct, lost  the  benefit  of  an  equity  to  which  he  was  once 
entitled,  it  is  obvious  that  very  different  considerations 
attach  to  a  case  in  which  a  party  has  been  all  along  cog- 
nizant of  his  rights,  from  those  which  attach  to  a  case 
in  which  he  was  not  so  cognizant.  If  the  case  should 
arise  in  which  both  parties  were  ignorant  of  the  right 
which  one  of  them,  had  he  been  aware  of  it,  might  have 
asserted,  it  might  be  open  to  considerable  question  how 
far  that  ignorance  ought  to  prejudice  him.  But  if  the 
Plaintiff  is  cognizant  of  his  right,  of  course  he  cannot 
be  heard  to  say  that  he  did  not  assert  it  sooner  in  con- 
sequence of  his  not  being  aware  of  the  advantage  to  be 
derived  from  asserting  it.  The  Plaintiff  has  relieved 
the  Court  from  this  difficulty;  for  in  a  late  affidavit, 
filed  so  recently  as  the  24ili  oi  November  last,  he  states 
that  amongst  his  papers  he  found  a  letter  which  he  sent 
on  the  7th  of  October  1837  to  the  solicitor  of  the 
South  Union  Company,  when  he  first  received  notice 
of  the  intention  of  that  company  to  determine  the 
tenancy  created  by  his  contract.  In  this  letter,  sent 
in  answer  to  the  notice,  he  says,  ^^  I  take  the  liberty 
to  object    to    it,    principally   for   two   reasons,   which 

at 
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at   first   view   your   own   mind  will    admit   as    valid ; 
first,  because,  if  your  ideas  be  correct,  that  you  can 
vacate  the  agreement,  the  term  of  contract  cannot  ex- 
pire before  March  next,  as  your  notice  was  not  delivered 
until  to-day,  being  eight  days  after  the  quarter  day ;  but 
secondly,  and  mainly,  because  you  are  not  at  liberty,  as 
you  and  your  clients  well  know,  to  annul   the  agree- 
ment, as  the  act  has  been  obtained,  and  the  respective 
shareholders,  as  recent  advertisements  attest,  are,  each 
and  all,   amenable   in   law  to  the  united  acts  of  the 
amalgamated  company,  or  the  prior  respective  acts  of 
each  company."     So  that  he  tells  us  in  his  own  affi- 
davit that,  on  the  7th  of  October  18S7,  he  was  aware  of 
his  equity,  and  was  prepared  to  assert  it.     Whether  that 
were  so  or  not  might  be  a  matter  of  some  doubt,  if  it 
were  material  to  inquire  into  the  accuracy  of  that  state- 
ment— I  say  the  accuracy^  because  I  find  an  attempt  to 
support  the  statement  by  evidence  which  throws  infinite 
doubt  upon  the  truth  of  it  altogether.    The  Plaintiff  not 
only  himself  swears  to  a  letter  not  forthcoming,  which 
he  never  adverted  to  before,  though  this  is  the  third 
affidavit  he  has  made ;  but  he  attempts  to  establish  and 
confirm  it  by  the  affidavit  of  Thomas  Wilson^  his  shop- 
man, who  swears  to  a  copy  of  the  letter,  without  saying 
he  ever  read  or  compared  it.     Wilson  says  that  he  was 
employed  to  deliver  the  letter,  and  that  the  following  is  a 
copy  of  such  letter ;  and  he  then  sets  out  a  copy  in  the 
same  words  as  arc  to  be  found  in  the  Plaintiff's  affi- 
davit, without  giving  any  explanation  or  information  as 
to  how  he  is  enabled  to  make  the  affidavit,  and  swear  to 
the  words  of  a  letter  which  he  was  only  employed  to 
deliver.     Still  it  may  be  true ;  but  it  is  not  material  to 
inquire  into  its  truth,  because,  after  having  made  that 
statement,  the  Plaintiff  is  precluded  from  saying  that  he 
was  not  perfectly  aware,  in  the  month  of  October  1837, 
of  the  equity  which  he  is  now  seeking  to  assert;  and 
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his  conduct  therefore  must  be  looked  at  as  the  conduct 
of  a  party  fully  cognizant  of  his  rights. 

In  considering  the  evidence,  two  things  must  be 
borne  in  mind,  namely,  the  fact,  undisputed,  that,  upon 
the  union  of  the  two  companies,  it  was  part  of  the  arrange- 
ment between  them,  that  the  company  which  parliament 
might  sanction  should,  as  far  as  was  practicable  and 
consistent  with  their  scheme,  adopt  all  contracts  made 
by  the  other  parties :  and  secondly,  that,  quite  inde- 
pendently of  enforcing  the  contract  for  the  purpose  of 
completing  the  purchase  of  the  Plaintiff's  land,  there 
was  a  question  existing  (adverted  to  indeed  in  that  very 
letter),  between  the  Plaintiff  and  the  South  Union  Com- 
pany, not  as  to  the  completion  of  the  purchase,  but  as 
to  the  continuance  of  the  tenancy,  a  question  that  de- 
pended upon  the  validity  of  the  notice  to  quit.  Now  that 
arrangement,  forming  part  of  the  contract,  appears  to 
have  been  communicated  to  the  Plaintiff.  If,  therefore, 
he  thought  he  had  a  right  to  enforce  the  contract,  he 
must  have  been,  at  all  events,  aware,  that  there  was  a 
chance,  at  least,  that  the  company  which  obtained  the 
sanction  of  parliament,  and  was  brought  into  legal  exist- 
ence by  the  act,  might,  to  a  certain  degree,  adopt  the 
contract  into  which  he  had  entered  with  the  South 
Union  Company.  Nothing  had  passed  to  prevent  them 
from  adopting  the  contract,  if  they  thought  it  expedient 
to  do  so.  It  was  a  point  not  decided,  but  remaining 
entirely  open,  whether,  if  the  Plaintiff  had  not  a  right  to 
enforce  his  contract  in  equity,  he  might  not  still  obtain 
the  benefit  of  it,  from  the  new  company  choosing  to 
take  it  upon  themselves. 

Now,  on  the  part  of  the  Defendants,  the  company, 
certain  facts  are  stated,  which,  if  left  unexplained,  un- 
denied,  unqualified,  and  not  in   some   way   or  other 
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displaced  by  the  statements  on  the  part  of  the  Plain- 
tiff, would,  I  apprehend,  be  quite  conclusive  against 
the  right  which  the  Plaintiff  is  now  asserting.  In 
the  December  following  the*  passing  of  the  act,  the 
usual  course  was  adopted :  circular  notices  were  sent 
intimating  to  all  persons  who  regeived  them,  and 
amongst  otliers  to  the  Plaintiff,  the  intention  of  the 
company  to  proceed  under  the  powers  of  the  act  of 
parliament.  In  January  1838  that  notice  was  followed 
by  marking  out  the  land  to  be  taken.  In  the  montli  of 
May  other  transactions  take  place :  between  January 
and  May  whatever  was  necessary  lo  be  done  prior  to 
the  actual  commencement  of  the  work  was  done;  the 
line  was  surveyed,  and  the  ground  marked  out;,  and  in 
the  course  of  that  time  the  Plaintiff  is  stated  to  have 
applied  on  various  occasions  to  the  officers  of  the  com- 
pany, to  know  what  quantity  of  his  land  they  would 
require  in  carrying  their  act  of  parliament  into  operation. 
It  is  also  proved,  that  in  treating  with  a  brickmaker,  a 
conversation  took  place  which  would  shew  that  he  con- 
templated dealing  with  the  land  as  his  own  property, 
except  only  as  to  so  much  as  the  company  might  re- 
quire for  their  line. 


These  facts,  which  are  not  a  matter  of  dispute,  would 
bring  the  Plaintiff  into  this  position,  viz.,  that  with 
knowledge  of  his  supposed  equity,  he  not  only  permitted 
the  Defendants  to  act  in  exercise  of  their  legal  rights,  and 
therefore  without  reference  to  his  contract,  but  permitted 
them  to  proceed  to  a  considerable  extent  in  the  execution 
of  their  intended  line;  whereas,  as  is  stated,  and  not  con- 
tradicted, if  it  had  been  thought  expedient,  and  the  Plain- 
tiff had  asserted  his  right,  it  would  have  been  quite  as 
easy  for  the  company,  under  the  provisions  of  the  act, 
to  adopt  a  line  which  would  have  avoided  any  contact 
with  the  Plaintiff's  land.     The  affidavits  iSied  on  the 

part 
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part  of  the  company  fall  short  in  not  stating  what  the 
company  actually  did ;  but  it  is  obvious  from  what  is 
stated,  that  a  great  deal  must  have  been  done  between 
January  and  Ji/w^r,  when  the  Plaintiff  first  asserted  his 
right  to  an  injunction.  The  mere  expense  of  engineer- 
ing in  marking  out  the  line  of  railway  over  the  Plaiu- 
lifF's  land,  though  probably  not  much  in  itself,  was  ne- 
cessarily connected  with  the  whole  line,  the  engineering 
expenses  of  which  must  have  gone  to  a  very  consider- 
able extent.  Then  in  May  advertisements  were  pub- 
lished for  receiving  tenders  for  contracts  for  the  works, 
although  the  affidavits  do  not  state  that  any  such  con- 
tracts were  made. 
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The  PlaintiflF  meets  this  case  by  saying,  that  whatever 
the  company  may  have  done  was  not  induced  by  any- 
thing which  he  did ;  that  he  was  not  only  aware  of  his 
right,  but  that  he  uniformly  declared  his  intention  of 
acting  upon  it,  and  frequently  and  openly  communicated 
that  intention  to  the  company ;  and  that  whatever  they 
did,  therefore,  was  done  with  their  eyes  open.  This  was 
in  argument  put  in  the  form  of  a  statement,  perfectly 
true  in  fact,  that  the  parties  with  whom  the  contract  was 
made,  and  with  whom  these  communications  took  place, 
namely,  the  projectors  of  the  South  Union  line,  had 
become  actually  members  of  the  incorporated  company 
under  the  act  of  parliament,  and  that  the  notice  brought 
home  to  them  in  the  one  character  must  necessarily  affect 
them  in  the  other.  So  far  as  notice  and  knowledge  go, 
that  observation  is  perfectly  true ;  but  the  question  be- 
tween these  parties  is  not  one  of  notice  or  knowledge :  it 
depends  upon  the  dealings  of  the  Plaintiff  with  those  who 
represented  the  two  companies.  If  the  Plaintiff  com- 
municated to  the  directors  of  the  South  Union  Railway 
Company  an  intention  of  enforcing  against  them  in  that 
character  any  rights  he  might  be  entitled  tOj  and  if, 

Vol.  III.  3  G  dealing 
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Gt^MSHiMu   P*^°y  under  the  act,  he  not  only  abstained  from  making 

V.  any  claim  on  that  body,  but  permitted  them  to  proceed, 

Makchwtib  ^^^  became,  by  communications  with  them,  a  par^  to 

^d         an  understanding  that  they  were  at  liberty  to  proceed 

BiaMINOHAM  . 

Railway  without  being  in  any  way  affected  by  his  contract  with 
Company,  ^jjg  South  Union  Company,  that  would  deprive  him, 
not  of  the  right  of  enforcing  the  contract  against  the 
South  Union  Company,  but  of  the  right  which  he  now 
asserts,  of  interfering  with  the  operations  of  the  new 
company  under  the  authority  of  the  act  of  parliament 

A  great  part  of  the  evidence  which  the  Plaintiff  has 
adduced,  consists  of  communications  between  himself  and 
others,  for  the  purpose  of  shewing  what  was  present  to 
his  own  mind,  and  what  his  own  intention  was.  Now, 
as  I  have  before  remarked,  the  question  does  not  depend 
upon  what  was  in  the  Plaintiff's  mind,  but  upon  what 
was  the  efiect  of  the  course  of  conduct  pursued  by  the 
Plaintiff  on  the  minds  of  those  who  constitute  the  exist- 
ing company.  I  cannot,  however,  but  observe  that  the 
Plaintiff's  affidavits,  and  some  other  affidavits  produced 
on  his  behalf,  furnish  very  strong  reason  for  supposing 
that  what  did  take  place  was,  not  with  reference  to  as- 
serting a  right  against  the  Manchester  and  Birmingiam 
Railway  Company,  but  had  a  very  different  object,  and 
was  addressed  to  an  entirely  different  subject.  Bearing 
in  mind  that,  according  to  his  own  allegation,  the  Plain- 
tiff always  intended  to  assert  his  right  against  the  exist- 
ing company ;  and  also  bearing  in  mind  that  an  agree- 
ment existed  which  made  it  probable,  or  at  least  possible, 
that  he  might  have  the  benefit  of  a  voluntary  adoption  by 
theexistingcompany  of  his  contract  with  the  South  Union 
Company,  expressions,  I  think,  occur  which  shew  that 
he  did  not  contemplate  enforcing  his  contract  adversdy 
against  tlie  existing  company,  but  that  he  thought  it 

probable 
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probable  they  would  adopt  the  contract  of  the  South        18S8. 
Union  Company.     [TTie  Lord  Chancellor  here  read  q^^"^^^ 
and  commented  upon  several  passages  in  the  affidavits  o.  • 

Til* 

which  he  considered  as  corroborating  this  view  of  the   |^j^„cHKSTta 
case.]  and 

BlAMINORAM 

Railway 
Then  there  is  that  on  which  there  can  be  no  mis-     Company. 

take  in  point  of  fact;  I  mean  the  PlaintiflTs  letter  of  Aie 
23d  of  January  1838.  That  letter  was  addressed  to  the 
chairman  of  the  new  company,  and  was  in  these  terms:-— 
**  Being  applied  to  by  a  wealthy  gentleman  for  the  whole 
of  my  land,  &c.,  in  Ardwick^  as  marked  blue  on  the 
accompanying  plan,  I  respectfully  presume  to  request 
that  you,  as  chairman  of  the  Manchester  and  Binningham 
Railway  Company,  will  kindly  answer  the  subjoined 
queries.  1st.  Does  the  United  Company  design  to 
maintain  the  contract  entered  into  between  me  and  the 
South  Union  Company,  or  am  I  perfectly  free  from  it 
by  the  notice  sent.  2dly.  If  the  contract  is  not  binding, 
please  say  a»  nearly  as  you  can,  what  quantity  of  my 
land,  &c.  will  be  required,  ddly.  As  certain  portions  of 
my  property  are  available  by  the  company,  shall  I  sub- 
ject myself  to  any  legal  difficulty  by  a  disposal  of  the 
entire,  if  the  application,  as  above,  shall  be  urged.  *If  an 
immediate  reply  cannot  conveniently  be  given,  by  in- 
forming the  bearer  when,  at  the  earliest,  you  will  furnish 
it,  you  will  greiatly  oblige  yours,  &c.     J.  GreenhalghJ* 

Here  then  is  a  letter  which,  if  there  were  any  ambi- 
guity in  the  transaction  previously,  would  be  quite  suffi- 
cient to  remove  it.  It  is  impossible  to  believe  that  the 
man  writing  that  letter  thought  he  had  a  contract  with 
the  company  which,  as  against  them,  he  was  entitled  and 
able  to  enforce.  He  puts  it  to  them  in  a  manner  quite 
consistent  with  the  case  of  their  having  an  option,  not 
binding  upon  them,  but  of  which  he  would  be  glad  to 

362  avail 
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avail  himself  if  they  chose  to  exercise  it,  but  utterly 
inconsistent  with  the  notion  of  his  having  a  right,  or 
rather,  intending  to  enforce  that  right  adversely  against 
them.  In  his  affidavit  he  tells  us  he  knew  of  his 
right;  and  yet  here  was  a  distinct  communication,  pass- 
ing between  the  parties  in  January  1838,  in  which  he 
surrenders  that  right,  putting  it  to  them,  what  quantity  of 
land  they  will  take,  and  leaving  it  to  them  to  say,  whether 
they  will  perform  the  contract  or  not.  Well,  after  that 
communication  between  the  company  and  the  Plaintiff, 
with  that  letter  in  their  hands,  setting  them  entirely  at 
liberty,  they  proceed  with  their  work  —  to  what  extent 
does  not  appear  —  till  June^  and  never  till  the  month  of 
June  is  the  Plaintiff's  title  asserted.  Upon  that  state  of 
evidence,  I  have  no  hesitation  in  saying,  that  the  Plain- 
tiflF  is  not  entitled  to  the  injunction  of  this  Court  to 
prevent  another  party  from  carrying  on  the  work  which 
by  his  silence  and  conduct  he  has  permitted  that  other 
to  carry  on,  at  all  events,  from  January  to  Jime. 


If  I  entertained  more  doubt  than  I  do  on  this  subject, 
I  should  be  very  much  influenced  by  considerations 
similar  to  those  which  weighed  with  me  in  deciding  the 
Liverpool  case  [a) ;  because,  where  the  question  is  as  to 
interposing  by  injunction  to  protect  a  right  which  in  itself 
is  doubtful  or  disputed,  it  must  always  be  considered  on 
which  side  the  balance  of  danger  preponderates.  If 
the  contract  be  a  contract  binding  on  the  existing  com- 
pany —  and  that  is  the  question  between  the  parties  — 
the  Plaintiff  is  not  precluded  from  attempting  to  establish 
it.  What  the  company  are  doing,  is  to  take  part  of  the 
Plaintiff's  land  under  the  powers  of  their  act  of  par- 
liament; and  this,  if  done  adversely  against  the  Plaintiff, 

will 

(fl)  The  AUomei/'Gencral  v.  T/ic  Mayor  of  Liverpool^  1  Afy/ne 
Sf  Craig,  171. 
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will  not  preclude  him,  should  he  establish  his  right  at 
the  hearing,  from  compelling  them  to  take  the  whole  of 
his  land,  under  the  contract*  But  if,  on  the  other  hand^ 
the  evidence  were  more  doubtful  than  it  is,  the  granting 
of  the  injunction  in  the  mean  time  would  certainly 
produce  irreparable  injury  to  the  other  party,  in  case 
it  should  ultimately  turn  out  that  the  Plaintiff  has  not 
that  right  which  he  asserts  that  he  has.  It  cannot  be 
supposed  that  the  Plaintiff  should  stop  the  Defendants' 
works  until  this  cause  shall  have  been  heard.  At  the 
same  time  the  company  should  be  well  aware  that  that 
would  be  no  answer,  if  a  claim  can  be  established 
against  them  upon  the  contract.  The  case  is  only  one 
in  which  there  being  a  doubt  what  the  ultimate  rights 
of  the  parties  will  prove  to  be,  the  Court  is  in  infinitely 
greater  danger  of  doing  injustice  by  granting  the  in- 
junction than  by  refusing  to  grant  it. 


1838. 


GftEENHALOH 
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This  case  came  before  me,  however,  not  properly  by 
way  of  appeal  from  the  judgment  of  the  Vice-Chan- 
cellor. His  Honor  dissolved  the  injunction  without 
costs ;  and  the  parties  have  wisely  added  to  their  notice 
of  motion  that  which  amounts  to  a  new  motion,  if  I  should 
be  of  opinion  that  the  Vice- Chancellor's  decision  was 
right.  I  say  they  have  wisely  done  so ;  because,  looking 
at  the  affidavits  upon  which  the  injunction  was  obtained, 
if  the  case  were  brought  before  me  as  a  question  of 
sustaining  an  ex  parte  injunction,  I  should  have  no  hesi- 
tation in  dissolving  it  upon  the  demerits  of  the  affidavit 
upon  which  the  injunction  was  obtained.  My  first 
ground  would  be  the  unqualified  way  in  which  the 
Plaintiff  states  that  his  assent  to  the  South  Union  line 
was  used  as  a  means  of  obtaining  the  act ;  but  what 
I  should  principally  rely  upon,  if  asked  to  sustain  the 
ex  parte  injunction,  is  the  way  in  which  the  Plaintiff 
drops  all  mention  of  what  took  place  after  the  month  of 

3  G  3  December 
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18S8.  December  1837.     His  affidavit,  verifying  the  allegations 

X^"^*^"^*^  of  the  bilL  states,  that  subsequently  to  the  5th  of  Deccin- 

V.  ber  1837)   an   application  was   made  to  him  to   state 

Mamchxstkb  y^^^^  claim  he  made  upon  the  company;   and   then 

and  comes  the  letter  of  the  15th  of  June  1838,  represent- 

Raiiway  ^"8  ^^^  f'*^"^  *^®  month  of  December  1837  to  the 
Company,  month  of  June  1838,  he  uniformly  insisted  upon  his 
contract,  and  refused  to  treat  upon  any  other  basis; 
whereas  there  is  clear  evidence  to  the  contrary.  I  con- 
sider this  as  a  misrepresentation  of  what  really  took 
place;  and  if  that  had  been  properly  stated  to  the 
Court,  the  injunction  would  not  have  been  granted. 

The  only  doubt  I  have  felt  is  with  regard  to  costs. 
The  facts  which  are  free  from  doubt  are  quite  sufficient 
to  induce  me  to  refuse  the  motion ;  but  there  are  many 
very  important  facts,  the  truth  of  which  it  is  impossible 
to  ascertain  in  the  present  state  of  the  cause ;  and  upon 
the  whole,  although  I  do  not  think  that  the  conduct  of 
the  Plaintiff  has  been  such  as  the  Court  had  a  right  to 
expect,  particularly  with  regard  to  his  first  affidavit,  I 
shall  refuse  the  motion  without  costs. 
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ACCOUNT. 
See  PRoriTS. 

ADEMPTION  OF  LEGACY. 
See  Portion,  2. 

AGREEMENT. 
See  Railway,  1,  2. 

ADMISSION. 
See  Production  of  Documents. 

ALLOWANCES. 
See  Receiter. 

AMENDMENT. 

The  irregular  amendment  of  a  bill 
IS  not  a  ground  for  taking  it  off 
the  file,  if  the  record  can  be  re- 
stored to  the  state  in  which  it  was 
before  the  amendment  was  made  ; 
but  if,  in  effecting  such  irregular 
amendmenti  a  new  engrossment 


has  been  made,  such  new  engross- 
ment may  be  ordered  to  be  taken 
off  the  file. 

An  application,  by  a  number  of 
relators  named  in  an  information, 
to  strike  out  the  names  of  seyeral 
of  themselves,  will  not  be  granted, 
even  though  the  Defendants  will 
not  be  prejudiced;  unless  it  ap- 
pears, either  that,  without  the 
alteration,  justice  will  not  be  done, 
or  that  the  suit  cannot  be  so  con- 
veniently prosecuted  if  the  alter- 
ation be  not  made.  Attorney'-^ 
General  v.  Cooper,  Page  258 

See  Pleading,  ^,  5. 
Trust. 

ANNUITY. 

A  freehold  estate  worth  lOCM.  a  year 
was  devised  in  trust  for  the  tes- 
tator's daughter,  a  married  woman, 
for  her  separate  use  for  life ;  with 
3  G  4  remain- 
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remainder  In  trust  for  all  her  child- 
ren by  her  then  present  or  any 
future  husband,  as  tenants  in  com- 
mon in  fee ;  subject  to  a  proviso 
that,  if  the  daughter  should  die 
without  leaving  issue  of  her  body, 
the  estate  should  be  in  trust  for 
her  surviving  brothers  and  sisters. 
In  1822»  the  daughter  and  three 
of  her  six  children  joined  in  grant- 
ing an  annuity  of  48/.  charged  on 
the  devised  estate :  Held,  that  this 
annuity  was  within  the  exception 
of  the  5S  G.  3.  c.  141;,  and  there- 
fore did  not  require  enrolment. 
Walford  v.  MarchanL     Page  550 

See  Interest. 

ANSWER. 

A  bill  filed  against  trustees,  to  com- 
pel the  transfer  to  the'Plaintiff  of 
a  fund  to  which  he  stated  that  he 
was  solely  entitled,  joined,  as  De- 
fendants, certain  persons  who  had, 
as  the  Plaintiff*  alleged,  rendered 
the  suit  necessary  by  calling  upon 
the  trustees  to  transfer  the  fund  to 
them,  and  the  bill  therefore  prayed 
that  they  might  pay  the  costs  of 
the  suit. 

The  Defendants  in  question  put 
in  what  they  called  an  answer  and 
disclaimer,  in  which  they  merely 
stated,  that  they  did  not  now  claim, 
and  never  had  claimed,  any  in- 
terest in  the  fund  in  question. 

Upon  exceptions  taken  to  this 
answer  and  disclaimer,  which 
covered  the  whole  of  the  interro- 
gating part  of  the  bill,  the  Vice- 
Chancellor   held  the  exceptions 


good  except  as  to  one  interro- 
gatory, which  he  thought  was  im- 
material. 

Held,  upon  appeal,  that  his 
Honor's  order  was  right. 

Semhley  that  the  Plaintiff  was 
entitled  to  an  answer  to  all  the 
interrogatories  in  the  bill.  Gra^ 
ham  v.  Coape.  Page  638 

See  Discovert,  !•  2,  3, 
Evidence. 
Production  of  Documents. 

APPEAL. 

The  Lord  Chancellor  will  not  enter- 
tain a  second  petition  of  rehearing 
or  appeal  before  himself,  unless 
leave  has  been  previously  granted, 
upon  an  application  for  that  pur- 
pose.   Btufield  V.  ProvU.         437 

See  Costs,  4. 

Practice,  11. 14. 

APPOINTMENTOF  TRUSTEES. 

1.  New  trustees  appointed  on  petition 
under  the  act  1  W.  4.  c.  60.,  in 
the  stead  of  a  lunatic,  not  found 
such  by  inquisition,  to  whom,  to- 
gether with  two  other  persons 
since  deceased,  a  sum  of  money 
charged  by  will  upon  real  estates 
in  the  West  Indies^  and  another 
sum  secured  by  a  bond,  had  been 
assigned  by  a  deed,  dated  in  1S02> 
upon  certain  trusts.  A  person  at 
the  same  time  appointed  to  assign 
the  sums  of  money  to  the  new 
trustees.    In  the  Maiier  of  Welch. 

292 

2.  In  the  appointment,  (under  the 

Municipal 
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Municipal  Corporation  Regulation 
Act,)  of  trustees  of  property  lately 
held  by  a  corporation  upon  charit- 
able trusts,  persons  who  are  mem- 
bers of  the  new  corporation  are 
not  ineligible  as  trustees,  even  al- 
though the  corporation  may  have 
.formerly  set  up  a  claim  to  the 
property  in  opposition  to  the 
charity. 

A  person's  name  had  been  sub- 
mitted to  the  Master  as  a  new 
trustee,  and  he  had  been  approved 
by  the  Master,  but  without  any 
affidavit  of  his  respectability.  Such 
an  affidavit  was  afterwards  pro- 
duced to  the  Lord  Chancellor, 
and  no  objection  to  his  respect- 
ability was  made : 

Held,  that  there  was  no  ground 
for  referring  the  question  of  his 
appointment  back  to  the  Master. 
In  the  Matter  of  the  Ludlow 
Charities.  Page  262 

ARTICLED  CLERK. 

An  articled  clerk  to  an  attorney  and 
solicitor  is  not  an  apprentice  with- 
in the  meaning  of  the  forty-ninth 
section  of  the  Bankrupt  Act,  6  GA. 
c.  16.    Ex  parte  Prideaux*       327 

AUTHORITY  TO  SUE. 

A  suit  was  instituted  hy  one  person 
in  the  name  of  another,  under  a 
power  of  attorney,  and  a  decree 
was  made.  The  Defendant,  who 
was  aware  that  the  suit  was  in 
fact  prosecuted  by  the  attorney, 
subsequently  made  an  arrangement 
with  the  nominal  Plaintiff,  tlilit  all 


proceedings  should  be  stayed  for 
twelve  months ;  and  this  arrange- 
ment was  embodied  in  an  order 
made  upon  the  application  of  the 
Defendant,  and  by  consent  of  the 
nominal  Plaintiff,  but  without  the 
concurrence  of  the  attorney.  A 
petition  was  afterwards  presented 
by  the  attorney,  praying  that  the 
order  might  be  discharged  for 
irregularity,  and  that  the  attorney 
might  be  at  liberty  to  prosecute 
the  suit  without  the  interference 
of  the  nominal  Plaintiff:  Held, 
that  no  part  of  the  prayer  of  this 
petition  could  be  granted. 

Sembley  a  supplemental  bill 
should  have  been  the  course 
adopted  instead  of  a  petition. 
Penthnds.  Quarrington.  Page  249 

See  Bankruptcy,  1. 


BANKRUPTCY. 

1.  The  institution  of  a  suit  under 
sect.  88.  of  the  Bankrupt  Act, 
6  G.  4.  c.  16.,  may  be  authorised 
by  creditors  present  by  attorney 
as  effectually  as  by  creditors  pre- 
sent in  person.  Bannatyne  v. 
Leader.  379 

2.  The  official  assignee  of  a  bank- 
rupt's estate  filed  a  bill  against 
the  respective  personal  represent- 
atives of  two  successive  assignees, 
for  an  account  and  payment  of 
monies  which,  having  formed  part 
of  the  bankrupt's  assets,  were 
lying  in  the  hands  of  the  as- 
signees at  the  time  of  their  re- 
spective 
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■pective  deaths,  and  were  never 
afterward«  accounted  for.  The 
monies  consisted,  partly  of  un- 
claimed dividends,  partly  of  sums 
set  apart  to  answer  unsubstan-' 
tiated  claims,  and  partly  of  undi-, 
Tided  surplus.  Both  the  assignees 
died  before  tbe  passing  of  the 
GG.i,  c.  16.  The  bill  was  filed 
in  1834.  and  in  the  following  year 
the  5  ft  6  IT.  4-.  c.  29.  was  passed, 
by  which  the  110th  section  of  the 
fonner  act  was  repealed,  and  the 
unclaimed  dividends  of  a  bank- 
rupt's estate  were  devoted  to 
certain  public  purposes  therein 
specified:  Held,  that  ihc  ofEcial 
assignee  was  competent  to  main- 
tain such  a  suit,  and  that  the 
particular  creditors  to  whom  ihe 
unclaimed  dividends  had  been  al- 
lotted, and  the  Attorney-General, 
were  not  necessary  parties  lo  il. 
Green  v.  WeHon.  Page  385 

See  Articled  Clerk. 

BOTTOMRY  BOND. 

The  Court  possessesi  and  will  exer- 
cise, jurisdiction  over  a  bottomry 
bond  in  a  case  of  fraud :  and  will, 
for  that  purpose,  reeirain  pro- 
ceedings upon  the  bond  in  the 
Admiralty  Court  by  injunction. 

It  is  not  necessary,  for  the 
purpose  of  supporting  an  inter- 
locutory injunction  of  tlint  kind, 
that  the  Court  should  ficid  a  case 
which  would  entitle  the  Plaintiff 
to  relief  at  all  events;  it  is  suffi- 
cient if  the  Court  finds,  upon  the 
evidence  then  before  it,  a  cose 


iriudi  msJtet  the  trmisction  t 
proper  subject  of  ioveatigatioa  in 
a  court  of  equity. 

After  long  acquiescence  ander 

iiich  an  order,  the  Court  will  not 

readily  entertain  m  spplicatioo 

for  dissolving  it.  QlatciMv.Lang. 

PageUl 

BREACH  OF  TRUST. 

1.  The  executoii  of  a  deceased 
trustee,  having  admitted  the  re- 
cdpt  of  assets,  which  would  have 
been  aufficieot  to  aatisfy  a  par- 
Ucular  breach  of  trust  committed 
by  thw  testator,  besides  hii  other 
debts,  held  chargeable  with  the 
loss  occasioned  by  such  bread) 
of  trust,  although  they  had  paid 
all  bis  debts  of  which  they  had 
any  knowledge  out  of  the  assets, 
and  had  distributed  the  whole 
surplus  among  his  residuary  lega- 
tees many  years  before,  and  at  a 
time  when  they  had  no  notice  of 
the  breach  of  trust,  or  of  any  ' 
claim  in  respect  of  it  KnatcMmU 
v.  Fearnhead.  122 

2.  In  1806,  a  husband  at  CaiaOta 
being  desirous  of  making  a  pro- 
vision for  his  wife  and  the  bsue 
of  the  marriage,  entered  into  a 
bond  to  A.  for  payment  to  him  of 
10,0001. ;  and  he,  at  the  same  time, 
conveyed  an  estate  in  the  Ead 
Indiei  to  A^  upon  trust  to  sell  it, 
and  to  raise  the  10,000/.(  or  so 
much  of  it  as  the  estate  would 
produce:  and  it  was  provided  by 
the  deed  of  convejrance,  that  as 
soon  as  A.,  his  executors,  Ac. 
should  have  realised  the  net  and 

clear 
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clear  sum  of  10,000/.  by  means 
of  the  sale  pr  of  the  bond,  and 
should,  at  the  request  and  direc- 
tion of  the  husband  and  wife,  or 
the  survivor,  in  writing  first  made 
for  that  purpose,  have  remitted 
the  same  to  England^  to  B.,  C, 
and  D.,  in  the  best,  and  as  to 
him,  his  executors,  &c.  should 
seem  the  most  eligible  manner, 
he  should  stand  discharged  of  the 
trusts,  and  should  not  be  answer- 
able for  the  payment  of  the  bills 
in  which  the  same  should  be  re- 
mitted :  and  it  was  declared  that 
B,j  C,  and  2).  should  invest  the 
money  in  government  or  real  se- 
curity, upon  trust  for  the  husband 
for  life;  with  remainder  for  the 
wife  for  life;  with  remainder  for 
the  children  of  the  marriage ;  and 
and  that  A.,  until  the  sale,  should 
be  seised  of  the  premises,  and, 
afler  the  sale,  and  until  the  mo- 
nies should  be  remitted,  should 
be  interested  in  the  proceeds, 
upon  the  same  trusts  as  were 
before  declared  concerning  the 
10,000/.  to  be  remitted  to  the 
trustees. 

The  property  was  sold  in  the 
year  1811  for  145,000  sicca  ru- 
pees, and  the  purchase-money 
was,  in  1813,  received  by  ^.'s 
house  of  business  in  Calcutia,  who 
were  the  agents  of  the  husband, 
and  who  then,  by  the  direction 
of  A.9  set  apart  80,000  sicca  ru- 
pees, being  then  equal  in  value 
to  10,000/.  sterling,  and  carried 
the  same  to  the  account  of  A» 
and  another  person,  as  trustees  of 


the  settlement,  and  held  the  re- 
mainder of  the  purchase-money 
to  answer  the  husband's  drafts. 

In  1818  A,  retired  from  the 
house  of  business.  In  1825  he 
died.  In  1826  the  husband  re- 
quested the  surviving  partners  of 

A.  to  invest  the  80,000  sicca  ru- 
pees in  a  note  of  the  East  India 
Company,  which  they  did,  in  the 
names  of  their  firm.  In  1827  the 
husband  died.  In  1882  the  wife 
required  A.'s  executors,  who  were 
in  England^  to  procure  a  remit- 
tance of  the  10,000/.  to  Eng- 
land; whereupon  they  directed 
the  house  of  business  to  transmit 
that  amount  in  bills,  payable  to 

B.  and  D. ;  C.  being  dead.  The 
house  of  business  thereupon  sold 
the  note  of  the  EaH  India  Com- 

• 

pany,  and  drew  a  bill  upon  their 
correspondents  in  London^  pay- 
able to  ^.'s  executors :  but  before 
the  bill  became  due,  both  the 
house  in  Calcutta  and  their  cor- 
respondents in  London  had  failed, 
and  the  bill  was  never  paid.  Ex- 
cept as  before  mentioned,  no 
request  was  ever  made  by  the 
husband  and  wife,  or  the  survivor, 
to  remit  the  money. 

Upon  a  bill  by  the  children  of 
the  marriage  against  A*%  execu- 
tors, it  was  held  that  A*s  estate 
was  liable  to  make  good  the  sum 
of  10,000/.  sterling.  Bacon  v. 
Clark.  Page  294 

See  Legacy. 

Liability  of  Executors. 
Trust. 


CHAPEL 
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CHAPEL. 
See  Trust. 

CHARITY. 

1.  Property  appropriated  b;  a  mu- 
oicipal  corporation,  to  the  malo- 
teoance  of  lecturers  to  preach 
before  the  corporation,  Is  not  pro- 
perty held  by  the  corporation 
upon  a  charitable  trust,  witliin  the 
meaning  of  tlie  sevenly-first  nee 
tion  of  the  act  5  ft  6  W.  *.  c.  76. 
Jn  the  Matter  of  the  Oxford  Cha- 
rities, Page  239 

2.  In  the  appointment,  (under  the 
Municipal  Corporation  Regula- 
tion Act,)  of  trustees  of  property 
lately  held  by  a  corporation  upon 
charitable  trusts,  persona  who  are 
members  of  the  new  corporation 
are  not  ineligible  as  trustees,  eten 
although  the  corporation  may  have 
formerly  set  up  a  claim  to  the  pro- 
perty in  opposition  to  the  charity. 

A  person's  name  had  been  sub- 
mitted 10  the  Master  as  a  new 
trustee,  and  he  had  been  approved 
by  the  Master,  but  without  any  af- 
fidavit of  his  respectability.  Such 
an  affidavit  was  afterwards  pro- 
duced to  the  Lord  Chancellor, 
and  no  objection  to  his  respect- 
ability was  made : 

Held,  that  there  was  no  ground 
for  referring  the  question  of  his 
appointment  back  to  the  Master. 
In  Ike  Matter  of  the  Ludlow  Cha- 
rities. 2G2 

See  Multifariousness. 


COMPOSraON  DEED. 
C.|  having  an  interest  in  a  mm  of 
10,000/.,  subject  to  a  mortgage 
made  by  himself  to  D.,  and  having 
also  other  property  subject  to 
mortgages,  asiigni  the  ]0,OOCU., 
subject  to  the  mortgage  to  JD., 
and  also  the  other  property,  sub- 
ject to  the  mortgages  affectiog  it, 
to  trustees,  upon  trust  to  pay  the 
mortgages  affecting  both,  and  to 
divide  the  surplus  among  the  other 
creditors  of  C. ;  and,  by  the  tame 
deed,  C.'b  creditors  release  him 
from  all  demands  in  respect  of 
their  debts.  7).  being  applied  to 
by  C.  to  execute  this  deed,  re- 
fuses to  do  so  unless  his  mortgage 
security  upon  the  10,000/.  is  pre- 
served ;  and  C.'s  solicitors,  one  a( 
whom,  T.,  is  a  trustee  under  the 
trust  deed,  prepare  a  memoran- 
dum, which  is  indorsed  on  the 
deed,  and  which  declares  that  D., 
by  executing  the  deed,  shall  not 
aOect  his  mortgage  security  upoa 
the  10,OOW. 

D.  then  executes  the  deed,  and 
at  the  same  time  signs  the  indorse- 
ment, which  is  also  signed  by  T. 
There  was  no  reason  to  suppose 
that  this  indorsement  was,  or  wu 
intended  to  be,  concealed  fna 
any  of  the  other  creditors  who 
executed  the  trust  deed : 

Held,  that  D.  did  not  waive  hii 

rights  or  remedies  as  mortgagee 

of  the  10,000/.    Lee  v.  LocUari. 

Page  SOS 

CON- 
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CONSTRUCTION. 

1.  "  Male  children,"  in  a  Dutch  will, 
held  to  mean  <<male  descendants;" 
and  **  male  descendants  "  held  to 
mean,  according  to  the  English 
law,  [and  5em^  according  to  the 
Dutch  law  also,]  descendants 
claiming  through  males  only, 
Bemal  v.  Bemal.  Page  559 

2.  The  designation  of  <<  eldest  male 
lineal  descendant,"  held  to  be  in- 
applicable to  a  male  person  claim- 
ing in  part  through  a  female. 
Oddiev.  Woodford.  584- 

3.  Bequest  of  a  residue  upon  trust 
for  the  testator's  grandson,  B.y  the 
sou  of  IsaaCf  at  twenty-five,  for 
life ;  and  after  the  death  of  B,y 
in  case  he  shall  have  a  son  who 
shall  attain  twenty-one,  then  for 
such  son  of  B»y  who  shall  first 
attain  twenty-one,  absolutely ;  and 
in  default  of  such  son  of  B.,  and 
afler  B,*s  death,  then  upon  trust 
for  the  testator's  grandson, «/.,  the 
son  of  Isaac,  at  twenty-five,  for 
life ;  and  after  the  death  of  «/.,  in 
case  he  shall  have  a  son  who  shall 
attain  twenty-one,  then  to  such 
son  of  «/.,  who  shall  first  attain 
twenty-one,  absolutely ;  with  the 
like  limitations  successively  in  fa- 
vour of  any  other  grandsonsy  sons 
of  Isaacy  born  in  the  testator's 
life-time,  and  their  respective  sons 
first  attaining  twenty-one ;  and  in 
default  of  a  son  of  any  such  grand- 
son attaining  twenty-one,  then 
upon  trust  for  any  son  of  IsaaCf 
born  after  the  testator's  decease, 
who  shall  first  attain  twenty-one, 


absolutely ;  and  in  case  no  son  of 
any  son  of  the  testator's  son  Isaac, 
then  bom,  or  thereafter  to  be  born 
in  the  testator's  life-time,  nor  any 
son  of  his  son  Isaac,  born  after 
his  decease,  shall  live  to  attain 
twenty-one,  then  from  and  imme- 
diately afler  the  decease  of  all  the 
sons  and  grandsons  of  his  son 
Isaac,  upon  trust  for  the  testator's 
nephew,  G,,  for  life;  and  upon 
the  decease  of  his  nephew,  G., 
in  case  he  shall  have  a  son  who 
shall  live  to  the  age  of  twenty- 
one,  then  upon  trust  for  such  son 
who  shall  first  attain  twenty-one, 
absolutely. 

Held,  upon  the  whole  context 
of  the  will,  that  the  words  "  afler 
the  decease  of  all  the  sons  and 
grandsons,"  must  be  read  as  if 
they  had  been  *<  after  the  decease 
of  all  the  q/bresaid,**  or  "  all  such 
sons  and  grandsons;"  and  that  the 
limitation  over  in  favour  of  the 
first  son  of  G.  attaining  twenty- 
one,  was  therefore  not  too  remote. 
Ellkombe  v.  Gomperlz.  Page  127 
A  testatrix  devised  to  trustees, 
their  heirs  and  assigns,  her  copy- 
bold  dwelling-house,  garden,  and 
ground,  together  with  thejumiturc 
and  effects  therein,  and  the  coach- 
house and  stable  thereto  belong- 
ing ;  and  also  the  ten  cottages, 
and  two  new  cottages  built  by 
her,  with  their  appurtenances,  at 
L,;  to  hold  the  same  with  the 
appurtenances,  unto  and  to  the 
use  of  the  trustees,  their  heirs  and 
assigns,  upon  trust,  that  they  or 
the  survivors  or  survivor,  or  the 

heirs 
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heirs  or  asBigns  of  the  survivor, 
should  pay  the  rents,  issues,  and 
profits  of  the  said  hereditaments  to 
Sarah  S.p  wife  of  George  S.,  or 
otherwise  permit  and  suffer  her  to 
use  and  occupy  the  said  heredita- 
ments during  her  life,  to  the  in- 
tent that  the  same  hereditaments 
and  the  rents,  bsues,  and  profits 
thereof  might  be  for  her  sole  and 
separate  use,  &c.;  and  after  her 
decease  in  trust  for  George  S^  for 
his  life;  and  after  his  decease 
upon  trust  that  the  trustees  or  the 
survivors  or  survivor  of  them,  and 
the  heirs  and  assigns  of  such  sur- 
vivor, should  be  possessed  of  and 
interested  in  the  said  heredita- 
meniSf  in  trust  for  such  persons, 
of  a  certain  class,  as  Sarah  S* 
should  by  will  appoint,  and,  in 
default  of  appointment,  upon  trust, 
that  the  trustees  or  the  survivors 
or  survivor  of  them,  and  the  heirs 
or  assigns  of  such  survivor,  should 
sell  and  dispose  of  the  said  here- 
ditaments and  premises  /  and  the 
testatrix  directed,  that  the  pro- 
duce of  the  sale  should  form  part 
of  her  residuary  personal  estate : 
Held,  that  no  beneficial  intent  in 
the  furniture  and  effects  passed  by 
the  will. 

The  testatrix  devised  certain 
freehold  premises  in  which  she 
carried  on  trade,  to  trustees  in 
fee,  upon  trust,  (after  the  decease 
of  a  person  to  whom  she  gave  the 
beneficial  interest  therein  for  life,) 
to  dispose  of  and  divide  the  same 
unto  and  amongst  her  (the  testa- 
trix's) partners,  who  should  be  in 


copartnership  with  her  at  the  time 
of  her  deceasCf  or  to  whom  she 
might  have  disposed  of  her  busi- 
ness, in  such  shares  and  propor- 
tions as  her  trustees  should  think 
fit  or  deem  advisable.  The  tes- 
tatrix disposed  of  her  business  in 
her  lifetime:  Held,  that  the  devise 
in  favour  of  the  persons  to  whom 
she  might  have  disposed  of  her 
business^  was  not  void,  either  un- 
der the  Statute  of  Frauds,  or  on 
the  ground  of  uncertainty. 

ll^e  testatrix  being  entitled  to 
the  sum  of  2000^.,  secured  by  a 
promissory  note  which  had  two 
years  to  run,  indorsed  the  note 
to  Sarah  Sargon^  and  sent  it  to 
her  with  a  letter,  in  the  following 
terms  :  —  '*  The  enclosed  note  of 
2000/.  I  have  given  to  Mrs.  Sarah 
Sargon  for  her  sole  use  and  be- 
nefit, independent  of  her  husband, 
for  the  express  purpose  of  en- 
abling Mrs.  Sargon  to  present  to 
either  branch  of  my  family  any 
principal  or  interest  thereon,  as 
the  said  Mrs*  Sarah  Sargon  may 
consider  the  most  prudent;  and 
in  the  event  of  the  death  of  Mrs. 
Sarah  Sargon^  by  this  bequest  I 
empower  her  to  dispose  of  the 
said  sum  of  2000/.  and  the  interest 
by  will  or  deed,  to  those  or  either 
branch  of  the  fieunily  she  may 
consider  most  deserving  thereof. 
To  enable  Mrs.  Sarah  Sargon,  my 
niece,  to  have  the  sole  use  and 
power  of  the  said  sum  of  2000^ 
due  to  me  by  the  above  note  of 
hand,  I  have  specially  indorsed 
the  same  in  her  favour."  It  be- 
ing 
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ing  admitted  that  if  this  was  a 
gift  upon  trust;  the  trust  could 
not  be  executed:  Held,  that  it 
was  a  gift  upon  trust,  and  that,  as 
the  trust  failed,  the  sum  secured 
by  the  note  constituted  part  of 
the  testatrix's  estate.  Sinbbs  v. 
Sargon.  Page  507 

5.  The  following  passage  at  the  end 
of  a  willy  **  I  guess  there  will  be 
found  sufficient  in  my  banker's 
hands  to  defray  and  discharge  my 
debts,  which  I  hereby  desire  E.  M. 
to  do,  and  keep  the  residue  for  her 
own  use  and  pleasure,"  was  held, 
under  the  circumstances  and  upon 
the  whole  context  of  the  will,  to 
amount  to  a  gift  of  the  general 
residuary  personal  estate  to  E.  M. 
Bo^s  V.  Morgan.  661 

See  Will. 

CONTEMPT. 
See  Practice,  1.  5, 6, 7. 

COPYRIGHT. 
1.  Injunction  refused  to  restrain  al- 
leged infringement  of  copyright, 
before  trial  at  law,  where  the  con- 
duct ^f  the  Plaintiffs  had  been 
such  as,  in  the  opinion  of  the 
Court,  was  calculated  to  induce 
the  Defendants  to  believe  that 
the  course  taken  by  them  would 
not  be  objected  to  by  the  Plain- 
tiffs. 

Whether  it  is  not  piracy  to 
print,  at  full  length,  cases  con- 
tained in  the  Law  Reports,  al- 
though with  the  addition  of  notes, 
however  voluminous,  ^fiorre?  Saun" 
ders  V.Smith.  711 


2.  The  question  whether  one  author 
has  made  a  piratical  use  of  an- 
other's work,  does  not  necessarily 
depend  upon  the  quantity  of  that 
work  which  he  has  quoted  or  in- 
troduced in  his  own  book. 

Where  there  is  any  doubt  as  to 
the  exclusive  legal  title  of  a  party 
claiming  an  injunction  in  aid  of 
that  legal  title,  the  Court  will  not 
exercise  jurisdiction  without  giv- 
ing an  opportunity  of  trying  the 
legal  title  by  proceedings  at  law. 
Bramxjodl  v.  Hakomb.     Page  737 

CORPORATION. 

Where  a  decree  has  declared  that  a 
corporation  is  liable  to  make  good 
the  loss  occasioned  by  a  breach 
of  trust,  the  Court  will  not  spe- 
cially charge  the  loss  upon  the 
general  corporate  property;  but 
will  leave  the  Plaintiff  to  enforce 
his  remedy  by  the  usual  process 
against  a  corporation.  An  order, 
therefore,  contained  in  such  a  de- 
cree, and  directing  inquiries  into 
the  corporate  property  and  the 
special  trusts  to  which  it  was  sub- 
ject, with  a  view  to  charge  the 
loss  upon  such  portions  of  that 
property  as  should  not  be  subject 
to  any  special  trust,  was  dis- 
charged. Attornej/'General  v. 
Corporation  of  East  Ret/brd.   484 

COSTS. 

1.  A  trustee,  who  is  a  solicitor,  is 
entitled  to  be  repaid  such  costsy 
charges,  and  expenses  only  as 
he    has   properly   paid    out    of 

pocket; 
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pocket ;  and  it  makes  no  differ- 
ence in  this  repect,  that  the  in- 
strument creating  the  trust  may 
have  directed  that  the  trust  monies 
should  be  applied  (inter  alia)  in 
payment  of  all  expenses,  dis- 
bursementSy  and  charges,  to  be 
incurred,  sustained,  or  borne  by 
the  trustee,  in  professional  busi- 
ness,  journeys,  or  otherwise ;  and 
that  the  trustee  might  retain  all 
reasonable  costs,  charges,  and  ex- 
penses which  he  might  sustain  or 
be  put  unto ;  such  costs,  charges, 
and  expenses  to  be  reckoned, 
stated,  and  paid  as  between  attor- 
ney and  client.     Moore  v.  Frotod. 

Page  45 

2.  Where,  in  an  information  and  bill, 
the  same  individual  who  is  named 
as  the  relator,  is  also  the  Plaintiff 
suing  in  his  own  right,  the  Court 
will  not  dismiss  the  information 
and  bill  upon  the  ground  that  the 
relator,  having  been  required  by  the 
Attorney-General  to  give  security 
for  costs,  has  failed  to  do  so.  At- 
torney-General  v.  Knight,         154 

3.  Where  a  defect  of  parties,  not 
suggested  by  the  answer  or  insisted 
upon  by  the  Defendants  at  the 
hearing,  rendered  it  necessary  that 
the  cause  should  stand  over  for 
the  purpose  of  amending  the  re- 
cord, by  adding  parties,  the  De- 
fendants were  held  entitled  to  the 
costs  of  the  day.  Attorney'Gene- 
ral  V.  Hill.      "  247 

4.  A  decree  having  been  made  in  the 
Court  below  against  the  Defend- 
ants with  costs,  the  Lord  Chan- 
cellor, upon  petition  of  appeal 


r  against  the  whole  decree  pre- 
sented by  the  Plaintiff,  expressed 
his  opinion  that  the  bill  ought  to 
have  been  dismissed  with  costs; 
and  he  gave  the  Defendants  their 
costs  of  the  cause,  up  to  the  hear- 
ing, but  not  the  costs  of  the  ap- 
peal.    Oldham  v.  Stonehoiue. 

Page  317 

5.  Upon  the  taxation  of  costs,  even 
as  between  solicitor  and  client, 
the  rule  is  ■  to  allow  only  two 
counsel,  or,  under  special  circum- 
stances, three.  Downing  College 
Case.  474 

6.  As  a  general  rule,  the  costs  of 
the  cause  should  follow  the  result 
of  the  cause ;  but  an  exception 
will  be  made  where  a  parcy  has 
established  his  object  by  means 
of  an  unnecessary  degree  of  liti- 
gation. 

Thus,  the  Plaintiffs  having  filed 
a  bill  to  restrain  the  Defendants 
from  using  certain  trade  marks, 
and  for  an  account  of  the  profits 
made  by  the  sale  of  goods  so 
marked,  obtained  an  ex  parte  in- 
junction. On  the  same  day,  the 
Plaintiffs  received  a  letter  from 
the  Defendant's  solicitor,  in  which 
the  Defendants  stated  (through 
their  solicitor)  that  they  had  never 
used  the  marks  since  they  were 
aware  they  were  private  pro- 
perty; and  that  they  did  not  in- 
tend to  use  them  again,  and  they 
offered  to  compensate  the  Plain- 
tiffs for  any  injury  they  night 
have  sustained.  The  Plaintiffs, 
however,  prosecuted  the  cause  to 
a  hearing ;    and  then,  by  their 

counsel, 
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^^ounsely  abandoned  their  title  to 
.the  account,  because  it  was  so 
small  as  not  to  be  worth  taking. 
The  Lord  Chancellor,  although 
he  made  the  injunction  perpetual, 
refused  the  Plaintiffs  the  costs 
of  the  suit.    MiUinrrton  v.  Fox. 

Page  S38 

7.  The  Court  has  no  authority  under 
the  2  G.  2.  c.  23.  to  make  an  order 
against  the  personal  represent- 
atives of  a  deceased  solicitor,  that 
the  solicitor's  bills  of  costs  shall 
be  taxed.  Maddeford  v.  Ausiwick. 

423 

8.  An  equitable  mortgagee  is  not 
entitled  to  have  out  of  the  estate 
his  costs  of  on  unsuccessful  at- 
tempt to  defend  an  action  at  law 
for  recovery  of  the  mortgaged  pre- 
mises.   Dryden  v.  Frost.         670 

CREDITOR. 

A  judgment  creditor,  who  desires 
to  enforce  his  security  against  his 
debtor's  equitable  interest  in  free- 
hold estate  by  a  bill  in  equity, 
must  previously  sue  out  an  ekgit 
against  the  estate  ;  and  if  his  bill 
does  not  allege  that  he  has  done 
so,  it  is  demurrable.  Neaie  v. 
Duke  of  Marlborough.  407 

COUNSEL. 

Upon  the  taxation  of  costs,  even 
as  between  solicitor  and  client, 
the  rule  is  to  allow  only  two 
counsel,  or,  under  special  circum- 
stances, three.  Dotioning  College 
Case.  474 


Vol.  IIL 


DAY  TO  SHEW  CAUSE. 

A  decree .  of  foreclosure  against  an 
infant,  must  give  the  infant  a  day 
to  shew  cause  against  the  decree, 
af^cr  he  attains  twenty-one,  not- 
withstanding the  provbions  of 
the  act  11  G.4.  &  1  W.i:.  c.47. 
ss.  10 1  11.    Price  v.  Carver. 

Page  157 

DEBTS. 
See  Statute  of  Limitations. 

DECREE. 

1.  Where  a  decree  has  declared  that  a 
corporation  is  liable  to  make  good 
the  loss  occasioned  by  a  breach 
of  trust,  the  Court  will  not  spe- 
cially charge  the  loss  upon  the 
general  corporate  property;  but 
will  leave  the  Plaintiff  to  enforce 
his  remedy  by  the  usual  process 
against  a  corporation.  An  order, 
therefore,  contained  in  such  a  de- 
cree, and  directing  inquiries  into 
the  corporate  property  and  the 
special  trust  to  which  it  was  sub- 
ject»  with  a  view  to  charge  the 
loss  upon  such  portions  of  that 
property  as  should  not  be  sub- 
ject to  any  special  trust,  was  dis- 
cliarged.  Attorney' General  v. 
Corporation  of  East  Retford.  484 

2.  A  residuary  legatee  filed  a  bill 
against  the  personal  represent- 
atives of  a  testator,  for  an  account 
and  payment.  Before  decree  in 
that  cause,  a  creditor  of  the  tes- 
tator, upon  a  bond,  in  respect  of 
which  no  interest  had  been  pMy 

3H  or 
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or  acknowledgment  of  debt  made 
for  upwards  of  twenty  years,  filed 
a  creditor's  bill  against  the  same 
representatives ;  and  the  Defend- 
ants, by  their  answer  to  the  se- 
cond bill,  admitted  the  existence 
of  the  bond  debt.  Afterwards, 
the  Plaintiff  in  the  first  cause  ob- 
tained the  common  decree  in  a 
residuary  legatee's  suit,  and  the 
Defendants  thereupon  moved  for 
and  obtained  an  order  that  all 
further  proceedings  in  the  second 
cause  might  be  stayed.  The  Lord 
Chancellor,  on  appeal,  discharged 
that  order,  and  in  the  second 
cause  made  the  common  decree 
in  a  creditor's  suit,  and  directed 
the  report  to  be  made  in  both 
causes.    Budgen  v.  Sage. 

Page  683 

DELIVERY  OF  PAPERS. 

Order  made  on  a  solicitor,  who 
withdrew  from  the  conduct  of  the 
Plaintiff's  cause,  that  he  should 
deliver  up  to  the  Plaintiff's  new 
solicitor  the  briefs  of  the  plead- 
ings, counsels  opinions  thereon, 
office  copies  of  the  several  an- 
swers, and  all  such  other  papers 
and  documents,  connected  with 
the  cause,  as,  upon  inspection, 
such  new  solicitor  might  deem 
necessary  for  the  hearing  ;  with- 
out prejudice  to  any  right  of  lien 
for  costs,  and  upon  an  under- 
taking to  return  them  undefaced 
within  ten  days  after  the  hearing. 
Heslop  V.  Metcalfe*  183 


DEMURRER. 

1.  A  Defendant  who  had  fully  an- 
swered a  billy  afterwards,  upon 
the  bill  being  amended,  put  in  a 
demurrer  to  the  whole  of  the 
amended  bill.  The  bill,  as  amend- 
ed, did  not  materially  vary  the 
case  originally  made  against  the 
demurring  party,  and  it  retained 
a  large  portion  of  statement  which 
he  had  previously  answered:  Held, 
first,  that  the  Court  was  entitled 
to  look  into  the  record,  for  the 
purpose  of  seeing  whether  pas- 
sages existed  in  the  amended  bill, 
which  had  been  previously  an- 
swered as  part  of  the  original 
bill ;  and  secondly,  that  as  the 
fact  was  admitted  to  be  so,  the 
answer  over-ruled  the  demurrer. 
EUice  v.  Goodson,  Page  653 

2.  When  a  Defendant  puts  in  answer 
to  part  of  a  bill  and  a  demurrer 
to  the  rest,  and  the  demurrer  is 
over-ruled,  and  the  Plaintiff  then 
amends  his  bill  either  by  adding 
parties,  or  generally,  the  Plaintiff's 
right  to  except  to  the  answer  for 
insufficiency  will  not  be  waived 
by  such  amendment.  Taylor  v. 
Bailey.  677 

See  Judgment. 

Multifariousness. 
Railway,  2. 

DEVASTAVIT. 

On  the  death  of  an  intestate,  ad- 
ministration to  her  estate  was 
granted  to  her  son  and  daughter. 
The  daughter  being  then  under 
coverture,  the  assets  were,  in  Afoy 

1831, 
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1831»  paid  into  a  banking  house, 
to  the  joint  account  of  her  hus- 
band and  her  brother,  the  admi- 
nistrator; and  the  whole  of  the 
fund,  with  the  exception  of  the 
share  of  one  of  the  next  of  kin, 
who  was  abroad,  was  soon  after- 
wards paid  away  among  the  se- 
veral parties  entitled,  by  means  of 
cheques  signed  by  the  two  per- 
sons in  whose  names  the  account 
stood.  The  husband  of  the  ad- 
ministratrix died  in  December  1 83 1 , 
and,  ten  months  aflerwards,  her 
brother  and  co-administrator  drew 
out  the  balance,  and,  having  ap- 
plied it  to  his  own  use,  absconded  : 
Held,  that  the  estate  of  the  hus- 
band of  the  administratrix  was 
answerable  for  the  loss.  Clough 
V.  Bond.  Page  490 

DISCLAIMER. 

A  bill  filed  against  trustees,  to  com- 
pel the  transfer  to  the  Plaintiff  of 
a  fund  to  which  he  stated  that  he 
was  solely  entitled,  joined,  as  De- 
fendants, certain  persons  who  had, 
as  the  Plaintiff  alleged,  rendered 
the  suit  necessary  by  calling  upon 
the  trustees  to  transfer  the  fund 
to  them,  and  the  bill  therefore 
prayed  that  they  might  pay  the 
costs  of  the  suit. 

The  Defendants  in  question  put 
in  what  they  called  an  answer  and 
disclaimer,  in  which  they  merely 
stated,  that  they  did ,  not  now 
claim,  and  never  had  claimed,  any 
interest  in  the  fund  in  question. 

Upon  exceptions  taken  to  this 


answer  and  disclaimer,  which  co- 
vered the  whole  of  the  interrogat- 
ing part  of  the  bill,  the  Vice- 
chancellor  held  the  exceptions 
good  except  as  to  one  interro- 
gatory, which  he  thought  was 
immaterial. 

Held,  upon  appeal,  that  his 
Honor's  order  was  right. 

SembUf  that  the  Plaintiff  was 
entitied  to  an  answer  to  all  the  in- 
terrogatories in  the  bill.  Graham 
V.  Coape,  Page  638 

DISCOVERY. 

1.  A  case  for  the  opinion  of  counsel, 
stated  by  the  answer  to  have  re- 
ference to  the  matters  in  question 
in  the  cause,  and  to  have  been 
submitted  to  counsel  after  the 
matters  in  dispute  in  the  cause  had 
arisen,  is  a  privileged  communi- 
cation, which  the  Defendant  is 
not  bound  to  produce.  Nias  v. 
The  Northern  and  Eastern  Rail- 
•mat/  Company.  355 

2.  A  bill  filed  by  the  insurers  of  a 
life  against  the  insured,  to  which 
the  solicitor  of  the  insured  was  a 
party  as  a  Defendant,  stated  that, 
on  a  particular  day,  an  agent  of  a 
company,  with  whom  the  insure^ 
wished  to  effect  an  insurance^  came 
to  the  office  of  the  insured,  and 
told  their  agent  that  the  life  was 
bad,  handing  to  such  agent  at  the 
same  time  an  unfavourable  medi- 
cal report  upon  the  life.  The 
Defendant,  the  solicitor  of  the 
insured,  was  present  at  this  inter- 
view, but  in  his  answer  to  the  bill 

3  H  2  refused 
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refused  to  state  what  passed,  be- 
cause he  was  then  the  solicitor 
and  attorney,  and  was  present  as 
the  solicitor  and  attorney  of  the 
insured,  and  acquired  his  inform- 
ation, touching  the  matters  which 
he  refused  to  answer,  solely  from 
the  fact  of  his  being  present  at  the 
time,  in  the  capacity  of  solicitor 
and  attorney,  and  professional  and 
confidential  adviser  of  the  in- 
sured : 

Held,  that  this  answer  was  in- 
sufficient. 

Principles  upon  which  some 
communications  are  held  to  be 
privileged  from  disclosure.  Des' 
borough  V.  Rawlins.        Page  515 

3.  Upon  a  motion  for  discovery  and 
inspection  of  documents,  grounded 
on  a  Defendant's  answer,  the  Court 
is  not  at  liberty  to  disregard  the 
statements  in  the  answer^  as  to 
parts  of  the  documents  which  are 
not  disclosed,  however  suspicious 
those  statements  may  be;  but  if 
they  are  inconsistent  with  each 
other,  the  Court  will  adopt  the 
statement  which  is  most  favour- 
able to  the  Plaintiff;  and  if  such 
parts  of  the  documents  as  are  dis- 
closed contradict  the  answer  as  to 

'  the  other  parts,  the  Court  will 
order  an  inspection  of  such  other 
parts.    Boxves  v.  Fernie.         632 

DOUBLE  PORTION. 
Sec  Portion,  2. 

DOWER. 
See  Married  Woman. 


ELECTION. 
See  Married  Woman. 

ELEGIT. 
See  Judgment. 

ENROLMENT. 
See  Annuity. 

EQUITABLE  MORTGAGE. 

See  Costs,  8. 

Vendor's  Lien. 

EVIDENCE. 

A  document  which  was  admitted  by 
a  Defendant's  answer  to  be  in  his 
possession,  and  was  included  in  a 
schedule  to  the  answer,  was  le(\ 
with  his  Clerk-in-Court  under  the 
usua)  order ;  and  the  Plaintiff  then 
proved  it  in  the  cause,  and  proved 
that  it  came  out  of  the  custody  of 
the  Defendant's  Clerk-in-Court. 
Held,  that  the  circumstances  did 
not  oblige  the  Plaintiff  to  read 
that  part  of  the  answer  which  ad- 
mitted the  document  to  be  in  the 
Defendant's  possession.  Taylor 
V.  Salmon.  Page  422 

EXCEPTIONS. 

See  Disclaimer. 
Pleading,  5. 
Practice,  13. 

EXONERATION    OF    PER- 
SONAL  ESTATE. 


See  Will,  5. 


EXECU- 
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EXECUTORS. 

See  Breach  of  Trust. 

Liability  of  Executors. 
Will,  4. 


FATHER'S  CONSENT. 

The  provision  in  the  seventeenth 
section  of  the  Marriage  Act 
(4-  G.4f.  c.  76.)  does  not  apply  to 
the  case  of  a  father  who  is  beyond 
the  seas,  or  unreasonably  with- 
holds his  consent,  but  only  to  a 
case  in  which  he  is  non  compos 
mentis.  Ex  parte  L  C.      Page  471 

FRAUD. 
See  Bottomry  Bond. 


GAMBLING  DEBT. 
See  Injunction,  1. 


INJUNCTION. 

1.  In  the  year  1827f  a  bond  to  secure 
the  payment  of  a  sum  of  money 
was  given  to  5.  by  Z.  Af.  joined 
in  the  bond,  as  surety.  In  1829 
£.  died.  In  1832  S.  brought  an 
action  in  Ireland  against  M •  upon 
the  bond,  and  M*  then  filed  a  bill 


in  Ireland  for  an  injunction,  to 
restrain  the  action,  on  the  ground 
that  the  bond  was  founded  on  a 
gambling  transaction.  An  injunc- 
tion was  granted,  and  subsequently 
a  decree  nisi  for  taking  the  bill 
pro  confesso  was  made  against  jS., 
and  the  order  was  served  upon  him 
two  days  before  his  death,  which 
happened  in  1833.  In  1837  iS.'s 
personal  representatives  brought 
an  action  upon  the  bond  against 
M.  in  England.  M.  then  filed  a 
bill  for  an  injunction.  S.'a  repre- 
sentatives, in  their  answer,  stated 
that  they  were  entirely  ignorant 
as  to  the  nature  of  the  consider- 
ation for  the  bond,  and  that  they 
had  found  among  S.'s  papers  cer- 
tain memorandum  books  relating 
to  bets  upon  horse  races,  which 
books  they  had  destroyed  as  use- 
less ;  but  they  denied  that  the 
books  shewed  the  consideration 
for  the  bond.  Upon  this  answer 
the  Vice-Chancellor  granted  an 
injunction,  which  was  continued 
upon  appeal,  without  obliging  the 
Plaintiff  to  bring  the  money  into 
Court.  The  Earl  of  Milltown  v. 
Stewart.  Page  18 

2.  The  Court  will  grant  a  perpetual 
injunction  against  the  use,  by  one 
tradesman,  of  the  trade  marks  of 
another^  although  such  marks 
have  been  so  used  in  ignorance  of 
their  being  any  person's  property, 
and  under  the  belief  that  they 
were  merely  technical  terms.  Mil' 
lington  V.  Fox.  338 

3.  A  holder  of  shares  in  a  joint 
stock  banking  company  in   /re- 

3  H  3  land, 
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land,  formed  under  the  provisions 
of  the  6  G.  4*.  c.  42.,  filed  his  bill 
in  this  Court  on  the  6th  of  March 
1838,  against  certain  persons  as  the 
directors,  and  against  the  public 
officer  of  the  company ;  alleging 
that  he  had  been  induced  to  pur- 
chase the  shares  through  the  mis- 
representations and  fraud  of  the 
directors^  and  that,  on  the  19th  of 
January  1838,  they  had  com- 
menced an  action  against  him  in 
the  Court  of  Exchequer  in  Eng" 
landi  in  the  name  of  the  public 
officer,  for  the  recovery  of  the  in- 
stalments due  on  his  shares,  which 
action  would  come  on  for  trial  at 
the  assizes  to  be  holden  at  Liver- 
pool on  the  22d  of  March  then 
instant ;  and  praying  a  discovery 
and  injunction,  and  that  the  monies 
which  he  had  previously  paid  for 
shares  might  be  refunded.  To 
this  bill  the  public  officer  duly 
appeared,  but  on  the  16th  of 
March  the  common  injunction 
was  obtained  against  the  other 
Defendants  for  want  of  appear- 
ance. The  Plaintiff  then  moved 
that  the  injunction  might  be  ex- 
tended to  stay  trial  of  the  action 
commenced  by  the  Defendants 
the  directors,  in  the  name  of  the 
other  Defendant;  and  upon  this 
motion,  besides  the  usual  affidavit 
of  the  Plaintiff,  there  were  read 
an  affidavit  by  the  Plaintiff's  at- 
torney in  the  action,  stating  the 
delivery  of  the  declaration  and 
certain  proceedings  which  had  sub- 
sequently taken  place  at  law,  with 
a  view  to  explain  the  apparent 


delay  in  the  institution  of  the  suit ; 
and  also  an  affidavit  bj  the  De- 
fendant, the  public  officer,  setting 
forth  the  constitution  of  the  com- 
pany, and  the  frame  and  nature  of 
the  pleadings  in  the  action. 

The  Vice-Chancellor  granted 
the  motion,  but  his  Honor's  order 
was  discharged  upon  appeal,  the 
Lord  Chancellor  holding. 

First,  that  the  order  was  con- 
trary to  the  practice  and  irregular 
in  form,  inasmuch  as  the  common 
injunction  had  never  been  ob- 
tained against  the  public  officer, 
the  Plaintiff  at  law. 

Secondly,  that  the  order  ought 
not  to  have  been  made,  because 
it  appeared  upon  the  whole  case 
taken  together,  that  the  allegation 
in  the  Plaintiff's  affidavit,  that  the 
discovery  sought  by  his  bill  was 
material  to  his  defence  at  law, 
could  not  be  true  in  fact ;  and, 

Semblct  thirdly,  that  the  delay 
between  the  time  of  the  cora- 
naencement  of  the  action  and  the 
institution  of  the  suit  was  not  suffi- 
ciently accounted  for,  to  justify 
the  Court  in  extending  the  in- 
junction so  shortly  before  the 
trial. 

In  what  cases,  and  how  far  affi- 
davits may  be  used,  upon  such  a 
motion,  on  behalf  of  the  Plaintiff 
to  explain  his  apparent  delay  in 
instituting  the  suit,  or  on  behalf 
of  the  Defendant  to  state  the 
nature  and  effeet  of  the  proceed- 
ings at  law,  for  the  purpose  of 
shewing  that  the  discovery  to  be 
made  by  the  answer  would  not  be 

material 
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material  to  the  defence  at  law, 
qucsre  ?     Thorpe  v.  Hughes, 

Page  742 
4.  The  owner  of  land  upon  which  a 
railway  company,  incorporated  by 
parliament,  are  about  to  enter,  is 
not  entitled  to  an  interlocutory 
injunction  to  restrain  them  from  so 
entering,  if  by  his  silence  and 
conduct  he  has  permitted  the 
company  to  carry  on  their  works 
upon  the  supposition  that  they 
were  entitled  to  enter  on  and 
take  the  land  in  question.  Green- 
halgh  V.  2'he  Manchester  and 
Birmingham  Railvoay  Company. 

784 

See  Bottomry  Bond. 
Copyright,  1,  2. 
Jurisdiction. 
Marks,  1,  2. 
Specific  Performance. 


INSPECTION  OF  DOCU- 
MENTS. 

Upon  a  motion  for  discovery  and  in* 
spection  of  documents,  grounded 
on  a  Defendant's  answer,  the  Court 
is  not  at  liberty  to  disregard  the 
statement  in  the  answer,  as  to 
parta  of  the  documents  which  are 
not  disclosed,  however  suspicious 
those  statements  may  be ;  but  if 
they  are  inconsistent  with  each 
other,  the  Court  will  adopt  the 
statement  which  is  most  favour- 
able to  the  Plaintiff;  and  if  such 
parts  of  the  documents  as  are  dis- 
closed contradict  the  answer  as  to 
the  other  parts,  the   Court  will 


order  an  inspection  of  such  other 
parts.  Bffwes  v.  Femie.  Page  632 

INTEREST. 

An  owner  of  real  estates  in  England 
and  Ireland  granted  a  number  of 
annuities,  some  of  which  were 
specifically  charged  by  the  deeds 
upon  the  grantor's  English  estates, 
with  powers  of  distress  and  entry 
for  recovering  the  amount,  and 
all  costs,  losses,  charges,  damages, 
and  expenses  occasioned  by  the 
same  not  being  duly  paid :  others 
were  secured  by  the  covenant  of 
the  grantor  and  a  surety,  with  a 
proviso  for  redemption  on  pay- 
ment of  a  certain  sum,  and  all 
costs,  charges,  and  expenses :  all 
of  them  were  further  secured  by 
warrants  of  attorney  to  confess 
judgment,  upon  which  judgments 
were  entered  up.  Upon  a  bill 
filed  by  an  assignee  of  these  an- 
nuities, af^er  the  death  of  the 
grantor,  for  paymient  of  the  arrears 
of  the  annuities,  together  with  in* 
terest,  it  was  held  that  he  was  not 
entitled  to  interest  upon  the  ar* 
rears  of  anv  of  the  annuities,  there 
being  no  proof  that  he  had  been 
delayed  by  the  absence  or  con- 
duct of  the  grantor. 

The  assignee  having  afterwards 
instituted  a  suit  in  Ireland  to  re- 
cover the  arrears  of  the  annuities 
out  of  the  grantor's  estates  in  that 
country,  an  order  was  made  di- 
recting that,  upon  payment  of 
what  was  found  due  to  him  in 
the  suit  in  this  Court,  in  re- 
3  H  4  spect 
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spect  of  the  annuities  specifically 
chargedy  he  should  execute  re- 
leases of  those  annuities,  and  enter 
up  satisfaction  on  the  judgments 
by  which  they  were  secured,  and 
be  restrained  from  prosecuting  the 
suit  in  Ireland  till  further  order. 
Booth  V.  Leicester*         Page  459 


JOINTURE. 
See  Married  Woman. 

JOINT  STOCK  COMPANY. 
See  Injunction,  S. 

JOINT  TENANCY. 
See  Will,  4. 

JUDGMENT. 

A  judgment  creditor,  who  desires 
to  enforce  his  security  against  his 
debtor's  equitable  interest  in  free- 

.  hold  estate  by  a  bill  in  equity, 
must  previously  sue  out  an  elegit 
against  the  estate ;  and  if  his  bill 
does  not  allege  that  he  has  done 
so,  it  is  demurrable.  Neate  v. 
Duke  of  Marlboroug/u  407 

See  Power. 

JUDGMENT  DEBT. 

See  Interest. 

JURISDICTION. 

There  is  no  jurisdiction  in  equity  to 
order  a  legal  instrument  to  be  de- 
livered up,  on  the  ground  of  ille- 


gality which  appears  upon  the 
face  of  the  instrument  itself. 

During  the  progress  of  a  rail- 
road bill  through  parliament,  the 
promoters  of  the  bill  agree  with 
an  owner  of  land  on  the  intended 
linct  that  if  the  bill  shall  pass, 
they  will  endeavour  in  the  next 
session  to  obtain  the  sanction  of 
parliament  to  a  deviation  of  the 
line. 

Whether  such  an  agreement  is 
legal,  queer ef  Simpson  v.  Lord 
Howden.  Page  97 

See  Bottomry  Bond. 

Specific  Performance. 


LEGACY. 

In  the  year  1810  a  sum  of  stock  was 
transferred  into  the  names  of  A. 
and  B.f  in  trust  for  a  father  and 
mother,  in  certain  proportions, 
for  their  respective  lives,  with  re- 
mainder to  their  children.  Shortly 
afterwards,  the  stock  was  trans- 
ferred bj  A.  and  B.  into  the  name 
of  B.  only,  who  appropriated  it 
to  his  own  use.  In  the  year  1818, 
the  father  and  mother  filed  a  bill 
against  A.  and  B.^  to  have  the 
stock  replaced ;  and  the  children 
(two  in  number)  were  co-plaintiffs, 
and,  being  infants,  sued  by  their 
father,  as  their  next  friend;  but 
that  suit  was  soon  afterwards  com- 
promised, upon  B.  giving  security 
for  the  payment  of  interest  for 
the  time  past  and  for  the  time  to 
come.    A*  subsequently  died,  and 

his 
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his  personal  estate  was  distributed 
among  his  legatees;  and  two  of 
those  legatees  then  died,  having 
received  their  legacies;  and  the 
residuary  personal  estate  of  one 
,  of  them  was  paid  over  to  her  re- 
siduary legatee.  These  distribu- 
tions were  made  in  ignorance  of 
any  demand  arising  out  of  the 
breach  of  trust  in  which  A,  had 
concurred.  The  eldest  of  the  two 
children  attained  twenty-one  in 
1821,  and  the  other  in  1823.  In 
1833  they  filed  a  bill  alone  against 
B,  and  the  personal  represent- 
ative of  A,  and  his  surviving  le- 
gatees, and  the  personal  repre- 
sentatives of  his  deceased  legatees, 
and  the  residuary  legatee  of  one 
of  those  deceased  legatees,  and 
against  the  father  and  mother  of 
the  Plaintiffis,  praying  to  have  the 
fund  replaced. 

Held,  that  the  Plaintiffs  were 

.  entitled  to  call  upon  the  surviv- 
ing legatees  of  A.,  and  the  per- 
sonal representatives  and  legatees 
of  his  deceased  legatees  to  refund ; 
and  that^  without  any  previous 
inquiry,  as  to  whether  the  Plain, 
tiffs  had  known  of  or  acquiesced 
in  the  breach  of  trust,  or  the 
compromise  of  the  suit  of  1818. 

;    March  v.  RusselL  Page  31 

See  Portion,  2. 
Will,  4. 

LIABILITY  OF  EXECUTORS. 

On  the  death  of  an  intestate,  ad- 
ministration to  her  esute  was 
granted  to  her  son  and  daughter. 


The  daughter  being  then  under 
coverture,  the  assets  were,  in 
May  1831,  paid  into  a  banking 
house,  to  the  joint  account  of  her 
husband  and  her  brother,  the  ad- 
ministrator ;  and  the  whole  of  the 
fund,  with  the  exception  of  the 
share  of  one  of  the  next  of  kin, 
who  was  abroad,  was  soon  after- 
wards paid  away  among  the  se- 
veral parties  entitled,  by  means 
of  cheques  signed  by  the  two 
persons  in  whose  names  the  ac- 
count stood.  The  husband  of  the 
administratrix  died  in  December 
1831,  and  ten  months  afterwards, 
her  brother  and  co-administrator 
drew  out  the  balance,  and,  having 
applied  it  to  his  own  use,  ab- 
sconded: Held,  that  the  estate 
of  the  husband  of  the  administra- 
trix was  answerable  for  the  loss. 
Clough  V.  Bond,  Page  490 

See  Breach  of  Trust,  1, 2. 

LIEN. 

See  Solicitor's  Lien. 
Vendor's  Lien. 

LIMITATIONS. 
.    See  Statute  of, 

LOCO  PARENTIS. 
See  Portion,  2. 

LOCAL  ACTS  OF  PAR- 
LIAMENT. 

The  Commissioners  appointed  under 
the  local  acts  of  parliament  for 

improving 
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improving  the  town  of  Cambridge 
have,  upon  the  true  construction 
of  those  acts,  a  continuing  right 
to  exercise  from  time  to  time  the 
power  thereby  vested  in  them,  of 
taking  property  for  the  purposes 
of  the  acts,  and  of  referring  the 
assessment  of  the  price  to  a  jury, 
*  so  long  as  may  be  required  for 
carrying  into  full  effect  the  pur- 
poses contemplated  by  the  acts. 

A  person  whose  property  is  re- 
quired by  the  Commissioners  for 
the  purposes  of  the  acts  is  not 
entitled  to  restrain  them,  by  in- 
junction, from  taking  the  steps 
prescribed  by  the  acts  fur  obtain- 
ing possession  of  the  property, 
until  they  shall  have  shewn  a  suf- 
ficient fund  in  hand  to  satisfy  the 
price  which  may  be  awarded  to 
him,  or  until  they  shall  have 
shewn  the  means  by  which  they 
propose  to  procure  it.  Salmon  v. 
Randall.  Page  439 

LORD  CHANCELLOR. 
See  Protector. 

LUNATIC. 

See  Appointment  of  Trustees,  1. 
Protector. 


MALE  DESCENDANT. 

See  Construction. 

MARKS. 

1.  The  boxes  of  tin  plates  made  at 
particular  works  at   Carmarthen 


were»  for  a  long  series  of  years, 
branded  with  the  mark  ''  M.  C." 
Sf  a  lessee  of  those  works,  who 
had  used  that  mark,  subsequently 
removed  his  ouinufactory  to  other 
works  at  a  distance  of  forty  miles, 
and  there  used  the  same  mark. 
The  Carmarthen  works  were,  for 
some  years,  unoccupied;  but  af- 
terwards, Z)*  and  others,  as  co- 
partners, having  taken  a  lease  of 
them,  carried  them  on  and  branded 
their  boxes  with  the  mark  **  A/. 
C,"  and  styled  themselves  "  The 
*  AT.  C:  Tin  Plate  Company."  S. 
then  obtained  an  injunction  to 
restrain  D.  and  his  partners  from 
using  the  mark  "  M.  C.,**  or  the 
designation  of  "  The  *  M.  C:  Tin 
Plate  Company;"  but,  upon  ap- 
peal, the  injunction  was  dissolved, 
with  liberty  to  S.  to  bring  an 
action. 

Principles  and  rules  upon  which 
the  Court  interferes,  by  injunc- 
tion, in  such  cases.  Motley  v. 
Doxvnman.  PRge  1 

2.  The  Court  will  grant  a  perpetual 
injunction  against  the  use,  by  one 
tradesman,  of  the  trade  marks  of 
another,  although  such  marks 
have  been  so  used  in  ignorance 
of  their  being  any  person's  pro- 
perty, and  under  the  belief  that 
they  were  merely  technical  terms. 
Millington  v.  Fox.  338 

See  Costs,  6. 

MARRIAGE  ACT. 
See  Father's  Consent. 

MARRIED 
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MARRIED  WOMAN. 

The  consent  of  a  married  woman, 
by  her  counsel,  to  release  her 
jointure,  and  accept  an  allowance 
for  maintenance  during  the  life  of 
her  husband,  who  was  a  lunatic, 
without  prejudice  to  her  right  to 
dower,  held  not  to  be  binding 
upon  her,  after  his  decease. 

AJeme  covert  is  not  competent, 

during   the   coverture,   to    elect 

between  a  jointure  made  to  her 

after  marriage  and  her  dower  at 

common  law.     Frank  v.  Frank. 

Page  171 

MASTER  IN  CHANCERY. 
See  Practice,  8. 11. 

MISTAKE. 

See  Settlement. 

MORTGAGE. 

C,  having  an  interest  in  a  sum  of 
10,00(M.,  subject  to  a  mortgage 
made  by  himself  to  Z).,  and  hav- 
ing also  other  property  subject  to 
mortgages,  assigns  the  10,000/., 
subject  to  the  mortgage  to  D., 
and  also  the  other  property,  sub- 
ject to  the  mortgages  affecting  it, 
to  trustees,  upon  trust  to  pay  the 
mortgages  affecting  both,  and  to 
divide  the  surplus  among  the 
other  creditors  of  C;  and,  by  the 
same  deed,  C.'s  creditors  release 
him  from  all  demands  in  respect 
of  their  debts.  D.  being  applied 
to  by  C  to  execute  this  deed. 


refuses  to  do  so  unless  his  mort- 
gage security  upon  the  10,000/. 
is  preserved;  and  C.'s  solicitors, 
one  of  whom,  7.,  is  a  trustee 
under  the  trust  deed,  prepare  a 
memorandum,  which  is  indorsed 
on  the  deed,  and  which  declares 
that  D*f  by  executing  the  deed, 
shall  not  affect  his  mortgage  se- 
curity upon  the  10,000/. 

D.  then  executes  the  deed, 
and  at  the  same  time  signs 
the  indorsement,  which  is  also 
signed  by  T.  There  was  no 
reason  to  suppose  that  this  in- 
dorsement was,  or  was  intended 
to  be,  concealed  from  any  of  the 
other  creditors  who  executed  the 
trust  deed. 

Held,  that  JD.  did  not  waive  his 
rights  or  remedies  as  mortgagee 
of  the  10,000/.     Lee  v.  Lochhart. 

Page  302 

See  Costs,  8. 

Vendor's  Lien. 
Will,  5. 

MULTIFARIOUSNESS. 

An  information  was  filed  against  the 
trustees  of  certain  charities,  and 
.  against  a  person  who,  in  concert 
with  one  of  the  trustees,  had 
fraudulently  effected  the  exchange 
of  a  farm,  in  which  he  and  that 
trustee  were  jointly  interested, 
for  a  portion  of  the  charity  lands; 
praying  a  general  account  of  the 
charity  estates,  an  apportionment 
of  the  rents  among  the  different 
charitabte  objects,  and  a  scheme, 
and  praying  also  that  the  ex- 
change 
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change  might  be  declared  void, 
and  that  a  new  trustee  might  be 
appointed  in  the  room  of  the 
trustee  who  had  so  acted.  To 
this  information  a  demurrer  for 
multifariousness,  put  in  by  the 
party  who  had  colluded  with  the 
trustee  in  the  exchange,  was  over- 
ruled* The  Aiiomey'General  v. 
Cradock.  Page  85 

MUNICIPAL  CORPORATION. 

See  Charity,  1,  2. 
Corporation. 


NOTICE. 
See  Vendor's  Lien. 


OFFICIAL  ASSIGNEE. 
See  Bankruptcy,  2. 

ORDERS. 

The  Masters  have  no  power  to  dis- 
pense with  or  relax  the  General 
Orders  of  the  Court.  Smith  v. 
Webster.  24.4- 

ORDER  TO  PAY  MONEY. 

See  Practice,  9« 


PARTIES. 

See  Costs,  S. 
Pleading,  I. 
Trust. 


PATENT. 
See  Profits. 

PAYMENT  OF  DEBTS. 

A  direction  in  a  will  for  the  pay- 
ment of  debts  does  not  create  a 
trust  upon  the  personal  estate,  so 
as  to  take  a  debt  out  of  the  sta- 
tute of  limitations,  so  far  as  re- 
lates to  that  estate. 

If  time  has  once  begun  to  run 
against  a  debt  in  the  debtor's  life- 
time, it  does  not  afterwards  cease 
to  run  during  the  period  which 
may  elapse  between  his  death  and 
the  time  at  which  a  personal  re- 
presentative to  him  is  constituted. 
Freake  v.  Cranefeldt.      Page  499 

PIRACY. 

See  Copyright,  1,  2. 
Marks,  1,  2. 
Profits. 

PLAINTIFF. 

See  Authority  to  Sue. 

PLEA. 
Sec  Pleading,  2,  3. 

PLEADING. 

1.  When  a  bill  for  specific  perform- 
ance is  filed  by  a  person  who  has 
contracted  to  purchase  the*abso- 
lute  legal  and  equitable  interest 
in  a  mortgaged  estate  from  tlie 
supposed  owner  of  the  equity  of 
redemption,  neither  the  mort- 
gagee nor  a  person  who  claims 

an 
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an  interest  in  the  equity  of  re- 
demption,  but  has  not  joined  in 
the  contract,  can  be  made  a  De- 
fendant; and  the  circumstance, 
that  the  mortgagee  does  not  ob- 
ject to  being  made  a  party,  but 
requires  the  sanction  of  the  per- 
son so  claiming  an  interest  in  the 
equity  of  redemption  before  join- 
ing in  the  conveyance,  does  not 
make  that  person  a  proper  party. 
'■   Tasker  v.  Small.  Page  63 

2.  A  negative  plea,  which  professes 
to  be  a  plea  to  the  whole  bill,  ex- 
cept certain  specified  parts,  but 
yet  proceeds  to  traverse  some 
one  of  the  parts  so  excepted,  is 
bad.     Denys  v.  Locock,  205 

3.  Where  a  bill  charges  matters 
which,  if  true,  would  destroy  an 
anticipated  legal  bar,  a  plea,  set- 
ting up  that  bar,  will  be  over- 
ruled, unless  it  is  supported  by 
an  answer  which  fully  negatives 
those  matters.  Foley  v.  HiU,  475 

4.  A  Defendant  who  had  fully  an- 
swered a  bill,  afterwards,  upon 
the  bill  being  amended,  put  in  a 
demurrer  to  the  whole  of  the 
amended  bill.  The  bill,  as  amend- 
ed, did  not  materially  vary  the 
case  originally  made  against  the 
demurring  party,  and  it  retained 

'  a  large  portion  of  statement  which 
he  had  previously  answered :  Held, 
first,  that  the  Court  was  entitled 

•  to  look  into  the  record,  for  the 
purpose  of  seeing  whether  pas- 
sages existed  in  the  amended  bill, 
which  had  been  previously  an- 
swered as  part  of  the  original 
bill ;  and  secondlyi  that  as  the  &ct 


was  admitted  to  be  so,  the  answer 
over-ruled  the  demurrer,  ^ice 
V.  Goodson.  Page  653 

5.  When  a  Defendant  puts  in  an- 
swer to  part  of  a  bill  and  a  de- 
murrer to  the  rest,  and  the  de- 
murrer  is  over-ruled,  and  the 
Plaintiff  then  amends  his  bill 
either  by  adding  parties,  or  gene- 
rally, the  Plaintiff's  right  to  ex- 
cept to  the  answer  for  insufficiency 
will  not  be  waived  by  such  amend- 
ment.    Taylor  v.  Bailey*         677 

See  Authority  to  Sue. 
Bankruptcy,  1. 
Judgment. 
Multifariousness. 
Trust. 

PORTION. 

1.  A,  being  tenant  for  life,  with  re- 
mainder to  his  sons  in  tail,  with 
remainder  to  his  daughters  in  tail, 
and  having  only  one  daughter, 
who  was  under  age,  and  about  to 
be  married,  by  a  deed,  executed 
on  the  occasion  of  the  marriage, 
conveyed  his  life  estate  to  trus- 
tees, upon  trust,  as  to  part,  for 
the  wife,  during  the  joint  lives  of 
herself  and  her  husband,  for  her 
separate  use,  with  remainder  upon 
trust  for  her  husband ;  and  as  to 
the  other  part,  upon  trust  for  the 
husband,  for  the  joint  lives  of 
himself  and  his  wife,  with  re- 
mainder upon  trust  for  the  wife ; 
and  in  case  the  husband  and  wife 
should  both  happen  to  die  in  his 
lifetime,  and  there  should  be  any 
child  or  children  of  their  two  bo- 
dies 
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dies  at  the  death  of  the  aurviTor 
of  them»  upon  trust  for  all  and 
every  such  child  and  children,  in 
such  shares  and  manner  as  the 
husband  and  wife  should  appoint, 
andy  in  default  of  appointment, 
equally ;  and  in  case  there  should 
be  no  such  child  or  children  of 
the  husband  by  the  wife,  or  there 
being  such,  all  of  them  should 
happen  to  die  in  the  lifetime  of 
A.f  upon  trust  for  such  persons  as 
the  wife  should  appoint;  and  in 
default  of  appointment,  for  the 
survivor  of  husband  and  wife,  and 
the  heirs  and  assigns  of  such  sur- 
vivor, during  the  remainder  of  the 
life  of  A. 

It  was  by  the  same  deed  pro- 
vided, that  when  the  wife  attained 
her  full  age,  a  recovery  should  be 
suffered,  which  should  enure  to 
the  use  of  trustees  during  the  life 
of  A.t  upon  the  several  trusts 
before  mentioned;  and  after  his 
death,  and  for  want  of  issue  male 
of  his  body,  as  to  part,  to  the  use 
of  trustees,  in  trust  for  the  wife 
for  life,  for  her  separate  use,  with 
remainder  to  the  use  of  the  hus- 
band for  life ;  and  as  to  the  other 
part,  to  the  use  of  the  husband 
for  life ;  and  in  case  his  wife  sur- 
vived him,  then  as  to  the  whole 
of  the  property  to  the  use  of  the 
wife  for  life,  with  remainder  to 
the  use  of  trustees,  during  the 
several  lives  of  husband  and  wife, 
to  preserve  contingent  remainders, 
with  remainders  to  trustees  for  500 
years  thence  next  ensuing,  with 
remainder  to  such  son  of  the  mar- 


riage as  husband  and  wife  should 
appoint,  in  tail,  with  remainder 
to  the  use  of  the  first  and  other 
sons  of  the  marriage*  saccessivelyy 
in  tail,  with  remainder  to  the  use 
of  the  daughters  of  the  marriage, 
as  tenants  in  common,  in  tail*  with 
remainders  over.  It  was  declared, 
that  the  trustees  of  the  500  years 
term  should  stand  possessed  there- 
of in  case  the  husband  should 
happen  to  die,  leaving  issue  by 
the  wife,  an  eldest  or  only  son, 
'who  should  live  to  attain  twenty- 
one,  or  die  before  and  leave  such 
issue,  and  one  or  more  younger 
son  and  sons,  and  daughter  and 
daughters,  or  daughter  or  daugh- 
ters only  of  the  marriage,  upon 
trust,  that  the  trustees  should, 
afler  the  several  deaths  of  the 
husband  and  wife  and  the  com- 
mencement of  the  term,  but  not 
before  or  sooner,  unless  the  hus- 
band should  by  writing  direct, 
but  without  prejudice  to  the  es- 
tates and  interests  of  the  wife, 
raise  for  the  portion  or  portions 
of  the  daughter  and  daughters, 
and  younger  child  and  children 
of  the  marriage,  there  being  then 
an  elder  or  only  son,  or  the  heirs 
of  the  body  of  such  son  then  liv- 
ing, the  several  sums  next  therein- 
after mentioned,  viz.  if  only  one 
such  younger  child,  2000^.,  if  two, 
3000/.,  and  if  three  or  more, 
4O00/.,  for  the  portions  of  such 
younger  children,  share  and  share 
alike,  and  to  survive  to  the  sur- 
vivors and  survivor  of  them, 
but   so  as   such    two   aunriving 

younger 
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yoaoger  children  should  hare  no 
more  raised  than  3000^.,  nor  any 
one  such  surviving  child  any  more 
then  2000/. ;  to  be  paid  to  daugh- 
ters at  the  age  of  eighteen  years 
or  days  of  marriagd  which  should 
first  happen,  after  the  deaths  of 
the  husband  and  wife,  otherwise 
within  three  months  next  afler 
the  death  of  the  survivor  of  them ; 
and  to  be  paid  to  sons  at  twenty- 
one,  or  sooner,  if  the  trustees 
should,  after  the  several  deaths  of 
the  husband  and  wife,  in  their  dis- 
cretion judge  necessary. 

There  was  issue  of  the  mar- 
riage, one  son  and  three  daugh- 
ters, all  of  whom  survived  both 
parents,  except  one  daughter,  who 
died  in  the  lifetime  of  both,  after 
she  had  attained  eighteen  and 
been  married:  Held,  that  such 
daughter  did  not  become  entitled 
to  any  portion.  Whatford  v. 
Moore.  Page  270 

2.  The  proper  definition  of  a  person 
in  loco  parentis  to  a  child  is  that 
of  a  person  who  means  to  put 
himself  in  the  situation  of  the  law- 
ful father  of  the  child,  with  refer- 
ence to  the  father's  office  and 
duty  of  making  a  provision  for 
the  child. 

A  person  may  stand  in  loco  pa-- 
rentis  to  a  child,  although  the 
child  lives  with  and  is  maintained 
by  its- father. 

Parol  evidence  is  admissible  to 
prove  that  a  person  did  mean  to 
put  himself  in  loco  parentis  to- 
wards a  childi  so  far  as  relates  to 
the  child's  future  provision ;  and 


evidence  of  the  declarations,  as 
well  as  the  acts  of  such  a  person, 
are  admissible  for  that  purpose. 

If  the  presumption  of  law 
against  double  portions  provided 
by  a  person  in  loco  parentis^  be 
attempted  to  be  rebutted  by  parol 
evidence,  it  may  be  supported  by 
evidence  of  the  same  kind. 

Declarations  of  a  person  in  loco 
parentis  are  admissible  in  evi- 
dence upon  the  question  of  his 
intention  as  to  providing  a  double 
portion  for  a  child  to  whom  he 
stands  in  that  relation. 

A  codicil  republishing  a  will, 
makes  the  will  speak  as  from  the 
date  of  the  codicil,  for  the  pur- 
pose of  passing  after  purchased 
lands;  but  not  for  the  purpose 
of  reviving  a  legacy  revoked, 
adeemed,  or  satisfied.  Potoys  v. 
Mansfield.  Page  359 

POWER. 

When  an  estate  is  limited  to  such 
uses  as  a  purchaser  shall  appoint, 
and,  subject  thereto,  to  the  usual 
uses  to  bar  dower,  an  appointment 
made  under  the  power  will,  in 
equity,  as  well  as  at  law,  over- 
reach any  judgments  which  may, 
in  the  mean  time,  have  been  en- 
tered up  against  the  purchaser; 
and  the  circumstance  that  the 
appointee  takes  with  notice  of 
the  judgments,  will  make  no  dif- 
ference in  this  respect.  Skecles 
V.  Shearly,  112 
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PRACTICE. 

1.  Where  a  defendant  against  whom 
an  order  for  a  serjeant-at-arms  has 
issued,  for  want  of  an  answer,  and 
non  est  inventus  has  been  re- 
turned, files  his  answer,  and  gets 
the  common  order  for  clearing 
his  contempt  on  payment  of  costs, 
and  the  answer  is  afterwards  suc- 
cessfully excepted  to  for  insuf- 
ficiency, the  plaintiff  is  entitled  to 
take  up  and  go  on  with  the  pro- 
cess of  contempt  from  the  point 
at  which  it  was  stopped  by  the 
order  for  clearing  the  contempt : 
and  therefore  a  sequestratioiv  for 
want  of  an  answer  to  the  excep- 
tions, sued  out  immediately  on 
the  defendant's  submitting  to  an- 
swer them,  and  a  consequential 
order  to  take  the  bill  pro  confesso, 
are  regular. 

Under  the  circumstances,  a  de- 
fendant who  had  got  into  con- 
tempt to  a  sequestration  for  want 
of  an  answer,  and  against  whom 
an  order  for  taking  the  bill  pro 
confesso  had  been  obtained,  and  a 
decree  made  accordingly,  was  al- 
lowed, notwithstanding,  upon  cer- 
tain terms,  and  upon  paying  the 
costs  of  all  the  prior  proceedings, 
to  put  in  an  answer,  with  a  view 
to  the  cause  being  regularly  heard. 
Taj/lor  V.  Salmon.  Page  109 

2.  A  decree  of  foreclosure  against 
an  infant,  must  give  the  infant  a 
day  to  shew  cause  against  the  de- 
cree, after  he  attains  twenty-one, 
notwithstanding  the  provisions  of 


the  act  11  G.4.  &  1  fV.^.  c.47. 
w.  10,  11.    Price  v.  Carver. 

Page  157 

3.  The  17th  Order  of  1831  applies 
only  to  cases  in  which  the  Plaio- 
tiff  requires  a  commissioo.  Smith 
V.  Oliver.  165 

4.  The  provisions  of  the  17th  Order 
of  1831,  with  respect  to  serving 
subpoenas  to  hear  judgment,  do 
not  apply  to  the  case  of  a  Plaintiff 
who  does  not  sue  out  a  commission 
to  examine  witnesses.  Crooke  v. 
Trert/.  168 

5.  A  Defendant  in  custody  for  want 
of  the  answer  of  himself  and  his 
wife,  cannot  clear  his  contempt  by 
putting  in  the  separate  answer  of 
himself  only. 

Where  a  Defendant,  who  is  in 
the  Fleet  for  a  contempt  in  not 
putting  in  his  answer,  is  reported 
to  be  a  fit  object  to  have  the 
benefit  of  the  provisions  of  the 
act  I  WA.  c.  36.,  the  Court  will 
not  interfere  in  his  behalf  in  such 
a  manner  as  to  prejudice  the  in- 
terests of  a  Plaintiff  whose  pro- 
ceedings have  been  regular.  Gee 
v.  Cottle.  180 

6-  A  party  in  contempt  is  entitled 
to  be  heard  in  Court,  to  shew  that 
proceedings  against  him  subse- 
quent to  the  order  placing  him  in 
contempt,  have  been  irregular. 

Upon  the  proceedings  under  a 
decree  taking  the  bill  pro  confesso 
for  want  of  an  answer,  in  a  fore- 
closure suit,  the  Defendant,  not- 
withstanding  he  is  in  contempt, 
ought  to  be  served  with  warrants 
to  attend  the  Master. 

An 
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An  order  absolute  in  the  first 
instance,  to  confirm  tlie  report 
made  under  a  decree  taken  pro 
confessoy  for  want  of  an  answer, 
is  irregular.     King  v.  BryanU 

Page  191 

7.  A  plaintiff  is  entitled  to  sue  out 
an  attachment  against  a  defendant 
for  want  of  an  answer,  although 
he  is  himself  in  custody  for  a  con- 
tempt in  non-payment  of  costs. 
Wilson  V.  Bates.  197 

8.  The  Masters  have  no  power  to 
dispense  with  or  relax  the  General 
Orders  of  the  Court.  Smith  v. 
Webster.  244 

9.  An  order  to  pay  a  sum  of  money 
to  a  particular  person,  by  a  day 
stated,  is  irregular,  unless  it  is 
founded  on  a  previous  demand 
duly  made,  and  a  refusal  to  pay. 

A  demand  made  by  a  person 
not  duly  authorised  to  make  it, 
amounts  to  nothing,  although  the 
party  upon  whom  the  demand  is 
•  made  does  not,  at  the  time,  assign 
the  want  of  the  demandant's  au- 
thority as  a  reason  for  refusing 
the  demand.  In  the  Matter  of 
Isaac.  319 

10.  The  Court  has  no  authority 
under  the  2  G.  2.  c.  23.  to  make 
an  order  against  the  personal  re- 
presentatives of  a  deceased  so- 
licitor, that  the  solicitor's  bills  of 
costs  shall  be  taxed.  Maddeford 
V.  Austtoick.  423 

11.  A  party  aggrieved  by  an  order 
made  by  the  Master,  under  the 
3  &  ^W.  4.  c.  94.  5. 13.,  in  a  cause 
set  down  at  the  Rolls,  has  no  right 

Vol.  III. 


to  appeal  to  the  Lord  Chancellor 
against  the  order.  Hill  v.  Gomme. 

Page  503 

12.  The  affidavit  of  service  of  sub- 
poena to  hear  judgment  produced 
by  a  Defendant  when  the  Plaintiff 
makes  default  at  the  hearing,  must 
verify  the  fact  of  the  subpoena 
bearing  the  indorsement  required 
by  the  third  order  of  the  21st  of 
December  1 833.    Rigg  v.  Wall. 

505 

13.  When  it  is  referred  back  to  a 
Master  to  review  his  report,  he  is 
at  liberty  to  receive  further  evi. 
dence. 

A  Master  having  found  a  cer- 
tain sum  due  from  certain  parties, 
those  parties  took  two  exceptions 
to  the  Master's  report,  by  the  first 
of  which  they  submitted  that  the 
Master  ought  not  to  have  so  found 
and  certified  as  he  had  found  and 
certified ;  and  by  the  other  of 
which  they  submitted  that  he 
ought  either  to  have  found  no- 
thing due  from  them,  or  that  a 
certain  sum,  and  no  more,  was  due 
from  them  ;  and  they,  at  the  same 
time,  presented  a  petition  praying 
a  reference  back  to  the  Master  to 
review  his  report,  with  certain 
directions  as  to  particular  items 
of  account.  The  Vice-Chancellor 
made  one  order  on  the  petition 
and  the  exceptions,  by  which  he 
merely  allowed  the  exceptions, 
and  referred  it  back  to  the  Master 
to  review  his  report : 

Held,  that  under  this  order  the 
only  inquiry  which    the  Master 

3 1  could 
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could  make  was,  whether  any 
thing,  or  a  sum  not  exceeding  the 
sum  mentioned  in  the  second  ex- 
ception, was  due.  Twyford  v. 
Trail.  Page  645 

14.  It  is  irregular  to  comprise  in 
one  petition  of  appeal  an  appeal 
against  orders  made  in  distinct 
suits.  Boys  v.  Morgan,  661 

15.  A  residuary  legatee  filed  a  bill 
against  the  personal  representa- 
tives of  a  testator,  for  an  account 
and  payment.     Before  decree  in 
tliat  cause,  a  creditor  of  the  tes- 
tator, upon  a  bond,  in  respect  of 
which  no  interest  had  been  paid, 
or  acknowledgment  of  debt  made 
for  upwards  of  twenty  years,  filed 
a  creditor's  bill  against  the  same 
representatives ;  and  the  Defend- 
ants, by  their  answer  to  the  second 
bill,  admitted  the  existence  of  the 
bond  debt.   Afterwards,  the  Plain- 
tiff in  the  first  cause  obtained  the 
common   decree   in   a  residuary 
legatee's  suit,   and   the   Defend- 
ants thereupon  moved  for  and  ob- 
tained an  order   that  all  further 
proceedings  in  the  second  cause 
might  be  stayed.  The  Lord  Chan- 
cellor, on  appeal,  discharged  the 
order,  and  in   the   second  cause 
made  the  common  decree  in  a 
creditor's  suit,  and  directed  the 
report  to  be  made  in  both  causes. 
Budgen  v.  Sage.  683 

See  Amendment. 

Authority  to  Sue. 
Injunction,  I.  3. 
Unclaimed  Dividends. 


PRIVILEGED  COMMUNI- 
CATION. 

1.  A  case  for  the  opinion  of  counsel, 
stated  by  the  answer  to  have  re- 
ference to  the  matters  in  question 
in  the  cause,  and  to  have  been 
submitted  to  counsel  after  the 
matters  in  dispute  in  the  cause 
had  arisen,  is  a  privileged  com- 
munication, which  the  Defendant 
is  not  bound  to  produce.  Nias 
V.  The  Northern  and  Eastern  Bail' 
xjoay  Company.  Page  355 

2.  A  bill  filed  by  the  insurers  of  a 
life  against  the  insured,  to  which 
the  solicitor  of  the  insured  was  a 
party  as  a  Defendant,  stated  that, 
on  a  particular  day,  an  agent  of  a 
company,  with  whom  the  insured 
wished    to    efiect    an   insurance, 
came  to  the  office  of  the  insured, 
and  told  their  agent  that  the  life 
was  bad,  handing  to  such  agent 
at  the  same  time  an  unfavourable 
medical  report  upon  the  life.   The 
Defendant,  the  solicitor  of  the  in- 
sured, was  present  at  this  inter- 
view, but  in  his  answer  to  the  bill 
refused  to  state  what  passed,  be- 
cause he  was   then  the  solicitor 
and  attorney,  and  was  present  as 
the  solicitor  and  attorney  of  the 
insured,  and  acquired  his  inform- 
ation, touching  the  matters  which 
he  refused  to  answer,  solely  from 
the  fact  of  his  being  present  at 
the  time,  in  the   capacity  of  so- 
licitor and  attorney,  and  profes- 
sional and  confidential  adviser  of 
the  insured : 

Held, 
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Held,  that  this  answer  was  in- 
sufficient. 

Principles  upon  which  some 
communications  are  held  to  be 
privileged  from  disclosure.  Des' 
borough  V.  Ratolins,        Page  515 

PRO  CONFESSO. 

Where  a  defendant  against  whom 
an  order  for  a  serjeant-at-arms  has 
issued,  for  want  of  an  answer,  and 
71071  est  inventus  has  been  returned, 
files  his  answer,  and  gets  the  com- 
mon order  for  clearing  his  con- 
tempt on  payment  of  costs,  and 
the  answer  is  afterwards  success- 
fully excepted  to  for  insufficiency, 
the  plaintiff  is  entitled  to  take  up 
and  go  on  with  the  process  of 
contempt,  from  the  point  at  which 
it  was  stopped  by  the  order  for 
clearing  the  contempt :  and  there- 
fore a  sequestration,  for  want  of 
an  answer  to  the  exceptions,  sued 
out  immediately  on  the  defend- 
ant's submitting  to  answer  them, 
.  and  a  consequential  order  to  take 
the  bill  pro  confessOf  are  re- 
gular. 

Under  the  circumstances,  a  de- 
fendant who  had  got  into  con- 
tempt to  a  sequestration  for  want 
of  an  answer,  and  against  whom 
an  order  for  taking  the  bill  pro 
confesso  had  been  obtained,  and  a 
decree  made  accordingly,  was  al- 
lowed, notwithstanding,  upon  cer- 
tain terms,  and  upon  paying  the 
costs  of  all  the  prior  proceedings, 
to  put  in  an  answer,  with  a  view 
to  the  cause  being  regularly  beard. 
Tayhr  v.  Salmon.  109 


'     PRODUCTION  OF  DOCU- 
MENTS. 

A  Plaintiff,  as  personal  representa- 
tive of  a  deceased  testator,  stated 
by  his  bill  that  P.,  a  Defendant, 
had  acted  as  his  solicitor,  and  had 
in  that  character  received  various 
sums  on  account  of  the  testator's 
estate,  for  which  he  had  not  ac- 
counted to  him ;  and  alleged  that 
he  had  lately  discovered,  as  the 
fact  was,  that  the  Defendant  F. 
had  some  time  since  prevailed 
upon  him  (the  Plaintiff)  to  ex- 
ecute a  power  of  attorney  to  P., 
authorising  him  (P.)  to  get  in  the 
testator's  estate,  and  to  employ 
another  attorney  under  him ;  and 
the  Plaintiff  charged,  that  this 
power  of  attorney  was  a  contriv- 
ance between  P.  and  P.,  to  enable 
P.  to  receive  the  assets  without 
being  liable  to  account  to  the 
Plaintiff;  and  that  fraudulent  mis- 
representations, on  P/s  part,  ac- 
companied the  execution  of  the 
power  of  attorney ;  and  that  the 
Defendants  had  in  their  posses- 
sion books  and  papers  relating  to 
the  matters  mentioned  in  the  bill, 
and  by  which  the  truth  of  such 
matters  would  appear. 

The  Defendant  P.,  by  his  an- 
swer, set  out  a  power  of  attorney 
from  the  Plaintiff  to  P.,  author- 
ising him  (P.)  to  get  in  the  tes- 
tator's estate,  and  to  employ  an 
attorney  under  him;  and  stated 
that  he  (P.)  had  never  been  em- 
ployed by  the  Plaintiff,  but  had 
been  employed  as  an  attorney  and 
3  I  2  solicitor 
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solicitor  solely  by  P.,  acting  under 
the  power  of  attorney :  and  had, 
in  the  course  of  such  employ- 
ment, received  various  sums  on 
account  of  the  testators  estate, 
for  which  he  had  duly  accounted 
to  P.  He  denied  the  charges  of 
;  contrivance  and  misrepresentation. 
He  admitted  the  possession  of 
certain  documents  relating  to  the 
testator's  estate  and  affairs;  but 
submitted  that  he  was  not  bound 
to  produce  them,  and  that  he  was 
not  accountable  to  the  Plaintiff. 

Held,  that  F.  could  not  be  com- 
pelled to  produce  the  documents 
admitted  to  be  in  his  possession. 
Adams  v.  Fisher,  Page  526 

PROFITS. 

Practical  difRcuIties  in  working  out 
a  decree  directing  an  account  of 
the  profits  made  by  the  piratical 
use  of  an  invention  to  which  the 
Plaintiff  had  an  exclusive  right. 
Crosley  v.  Derby  Gas-light  Coin- 
party.  428 

PROTECTOR. 

Under  the  act  3  &  4?  IV.  4.  c.  74.  for 
the  Abolition  of  Fines  and  Re- 
coveries, the  Lord  Chancellor  is 
not  the  protector  of  the  settle- 
ment in  the  place  of  a  lunatic, 
when  the  lunatic  is  tenant  in  tail 
in  possession. 

ScmUet  that  where  a  lunatic 
has  a  particular  estate,  in  respect 
of  which  the  Lord  Chancellor  is 
protector  of  the  settlement,  and 
has  also  the  remainder  or  reversion 


in  fee,  subject  only  to  an  inter- 
vening estate  tail,  his  Lordship 
will  not  concur  in  any  deed  for 
barring  the  estate  tail.  In  the 
Matter  of  Wood.  Page  266 


RAILWAY. 

L  During  the  progress  of  a  rail- 
road bill  through  parliament,  the 
promoters  of  the  bill  agree  with 
an  owner  of  land  on  the  intended 
line,  that,  if  the  bill  shall  pass, 
they  will  endeavour,  in  the  next 
session,  to  obtain  the  sanction  of 
parliament  to  a  deviation  of  the 
line. 

Whether  such  an  agreement  is 
legal,  quare  ?  Simpson  v.  Lord 
Hotvden.  97 

2.  The  B.  and  C  Railway  Company 
agree  with  the  Plaintiff  to  give 
him,  for  fourteen  acres  of  land, 
20,000/.,  to  be  paid  by  instal- 
ments ;  other  parties,  called  the 
C.  and  B.  Railway  Company,  at 
the  same  time  start  a  rival  line, 
and  both  companies  go  to  parlia- 
ment. In  committee  it  is  agreed 
that  the  merits  of  both  lines  shall 
be  referred  to  two  members  of 
the  committee,  and  the  solicitors 
for  the  rival  companies  at  the 
same  time  sign  an  agreement,  by 
which  it  is  stipulated,  that  the 
adopted  company  shall  take  the 
engagements  with  landholders  into 
which  the  rejected  company  may 
have  entered ;  and  to  this  agree- 
ment the  sanction  of  two  members 

of 
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of  each  company,  and  also  the 
Plaintiff  is  subsequently  obtained, 
and  is  signified  by  a  written  me- 
morandum of  approval.  The  C. 
and  B.  company  is  adopted,  and 
is  incorporated  by  act  of  parlia- 
ment. Their  line  will  require 
sixteen  acres  of  the  Plaintiff's 
land  in  a  different  place.  The 
Plaintiff  files  a  bill  against  the  C. 
and  B,  Company,  stating  these 
facts,  and  seeking  to  compel  them 
to  keep  the  agreement  entered 
into  by  him  with  the  B,  and  C. 
Company ;  and  to  restrain  the  C. 
and  B.  Company  from  entering 
upon  any  lands  belonging  to  him 
till  after  payment  of  the  first  in- 
stalment, which  is  already  due ; 
and  from  proceeding  after  subse- 
quent instalments  become  due,  till 
such  instalments  shall  have  been 
paid.  The  Defendants  demur 
generally  to  the  bill.  Demurrer 
over-ruled.  Stanley  v.  The  Chester 
and  Birkenhead  RaUvoay  Com' 
pany.  Page  773 

See  Injunction,  4. 

RECEIVER. 

A  receiver  is  not  entitled  to  be  re- 
imbursed the  expenses  of  journeys 
to,  and  residence  in  a  foreign 
country,  for  the  purpose  of  pro- 
secuting proceedings  for  the  re- 
covery of  property  belonging  to 
the  estate,  before  the  tribunals  of 
that  country,  unless  he  has  the 
express  sanction  and  authority  of 
the  Court  for  such  journeys  and 
residence. 


Principles  and  practice  of  the 
Court  with  respect  to  allowances 
made  to  receivers  for  extraordi- 
nary services.  Malcolm  v.  O'Cal- 
laghan.  Page  52 

REFUNDING  OF  LEGACIES. 

In  the  year  1810  a  sum  of  stock  was 
transferred  into  the  names  of  A. 
and  J?.,  in  trust  for  a  father  and 
mother,  in  certain  proportions,  for 
their  respective  lives,  with  re- 
mainder to  their  children.  Shortly 
afterwards,  the  stock  was  trans- 
ferred by  A.  and  B.  into  the  name 
of  J?.  only,  who  appropriated  it  to 
his  own  use.  In  the  year  1818 
the  father  and  mother  filed  a  bill 
against  A.  and  J?.,  to  have  the 
stock  replaced  ;  and  the  children 
(two  in  number)  were  co-plaintiffs, 
and,  being  infants,  sued  by  their 
father,  as  their  next  friend ;  but 
that  suit  was  soon  afterwards  com- 
promised, upon  B.  giving  security 
for  the  payment  of  interest  for  the 
time  past  and  for  the  time  to 
come.  A.  subsequently  died,  and 
his  personal  estate  was  distributed 
among  his  legatees ;  and  two  of 
those  legatees  then  died,  having 
received  their  legacies ;  and  the 
residuary  personal  estate  of  one 
of  them  was  paid  over  to  her  re- 
siduary legatee.  These  distribu- 
tions were  made  in  ignorance  of 
any  demand  arising  out  of  the 
breach  of  trust  in  which  A.  had 
concurred.  The  eldest  of  the  two 
children  attained  twenty-one  in 
1821,  and  the  other  in  1823.  In 
3  13  1833 
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1833  they  filed  a  bill  alone  against 
B.  and  the  personal  representative 
of  A,  and  his  surviving  legatees, 
and  the  personal  representatives 
of  his  deceased  legatees,  and  the 
residuary  legatee  of  one  of  those 
deceased  legatees,  and  against  the 
father  and  mother  of  the  Plain- 
tifis,  preying  to  have  the  fund 
replaced. 

Held,  that  the  Plainti£fe  were 
entitled  to  call  upon  the  surviving 
legatees  of  A.y  and  the  personal 
representatives  and  legatees  of  his 
deceased  legatees  to  refund ;  and 
that,  without  any  previous  inquiry, 
as  to  whether  the  Plaintiffs  had 
known  of  or  acquiesced  in  the 
breach  of  trust,  or  the  compromise 
of  the  suit  of  1818.  March  v. 
RusseU.  Page  31 

REHEARING. 

The  Lord  Chancellor  will  not  enter- 
tain a  second  petition  of  rehearing 
or  appeal  before  himself,  unless 
leave  has  been  previously  granted, 
upon  an  application  for  that  pur- 
pose.     Byjield  v.  Provis.         4*37 

iSce  Appeal. 

RELATOR. 

1.  An  application,  by  a  number  of 
relators  named  in  an  information, 
to  strike  out  the  names  of  several 
of  themselves,  will  not  be  granted, 
even  though  the  Defendants  will 
not  be  prejudiced;  unless  it  ap- 
pears, either  that,  without  the  al- 
teration, justice  will  not  be  done. 


or  that  the  suit  cannot  be  so  con- 
veniently prosecuted  if  the  alter- 
ation be  not  made.  Attorney' 
General  v.  Cooper.  Page  258 

2.  Where,  in  an  information  and  bill, 
the  same  individual  who  is  named 
as  the  relator,  is  also  the  Plaintiff 
suing  in  his  own  right,  the  Court 
will  not  dismiss  the  information 
and  bill  upon  the  ground  that  the 
relator,  h  aving  been  required  by  the 
Attorney-General  to  give  security 
for  costs,  has  failed  to  do  so.  At^ 
tomey-General  v.  Knight.        154' 

REMOTENESS. 

Bequest  of  a  residue  upon  trust  for 
the  testator's  grandson,  i?.,  the 
son  of  IsaaCi  at  twenty-five,  for 
life ;  and,  after  the  death  of  B., 
in  case  he  shall  have  a  son  who 
shall  attain  twenty-one,  then  for 
such  son  of  B.y  who  shall  first 
attain  twenty-one,  absolutely ;  and 
in  default  of  such  son  of  2?.,  and 
after  2?.*s  death,  then  upon  trust 
for  the  testator's  grandson,  J.,  the 
son  of  Isaac,  at  twenty -five,  for 
life  ;  and  after  the  death  of  t/.,  in 
case  he  shall  have  a  son  who  shall 
attain  twenty-one,  then  to  such 
son  of  J.  who  shall  first  attain 
twenty-one,  absolutely ;  with  the 
like  limitations  successively  in 
favour  of  any  other  grandsons, 
sons  of  IsaaCf  bom  in  the  tes- 
tator's lifetime,  and  their  respec- 
tive sons  first  attaining  twenty- 
one  ;  and  in  default  of  a  son 
of  any  such  grandson  attaining 
twenty-one,  then  upon  trust  for 

any 
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any  son  of  IsaaCf  born  afler  the 
testator's  decease,  who  shall  first 
attain  twenty-one,  absolutely  ;  and 
in  case  no  son  of  any  son  of  the 
testator's  son  Isaac,  then  born,  or 
thereafter  to  be  bom  in  the  tes- 
tator's lifetime,  nor  any  son  of 
his  son  IsaaCy  born  afler  his  de- 
cease, shall  live  to  attain  twenty- 
one,  then  from  and  immediately 
after  the  decease  of  all  the  sons 
and  grandsons  of  his  son  Isaac, 
upon  trust  for  the  testator's  ne- 
phew, G.,  for  life ;  and  upon  the 
decease  of  his  nephew,  G.,  in  case 
he  shall  have  a  son  who  shall  live 
to  the  age  of  twenty-one,  then 
upon  trust  for  such  son  who  shall 
first  attain  twenty-one,  absolutely. 
Held,  upon  the  whole  context 
of  the  will,  that  the  word?  **  afler 
the  decease  of  all  the  sons  and 
grandsons,"  must  be  read  as  if 
they  had  been  <<  afler  the  decease 
of  all  the  aforesaid,^*  or  "  all  such 
sons  and  grandsons;"  and  that 
the  limitation  over  in  favour  of 
the  first  son  of  G.  attaining  twenty- 
one,  was  therefore  not  too  remote. 
Ellicombe  v.  Gompertz.    Page  127 

RESIDUARY  BEQUEST. 
See  Will,  3. 


SECURITY  FOR  COSTS. 

Where,  in  an  information  and  bill, 
the  same  individual  who  is  named 
as  the  relator,  is  also  the  Plaintiff 
suing  in  his  own  right,  the  Court 


will  not  dismiss  the  information 
and  bill  upon  the  ground  that  the 
relator,  having  been  required  by 
the  Attorney-General  to  give  se- 
curity for  costs,  has  failed  to  do 
so.     Attorney-General  v.  Knight. 

Page  154 

SETTLEMENT. 

The  Court  being  satisfied,  upon  the 
evidence,  that  a  general  descrip- 
tion of  property  had  been  inserted 
inadvertently  in  a  settlement,  and 
not  for  the  purpose  of  passing  an 
estate,  which  the  general  descrip- 
tion would  in  terms  comprise, 
made  a  declaration  that  the  gene- 
ral description  had  been  inserted 
by  mistake  so  far  as  regarded  the 
estate  in  question,  and  gave  the 
parties  liberty  to  apply  as  they 
might  be  advised,  l^he  Marquess 
of  Exeter  v.  The  Marchioness  of 
Exeter.  321 

SEVENTEENTH  ORDER. 

1.  The  17th  Order  of  1831  applies 
only  to  cases  in  which  the  Plaintiff 
requires  a  commission.  Smith  v. 
Oliver.  165 

2.  The  provisions  of  the  17th  Order 
of  1831,  with  respect  to  serving 
subpoenas  to  hear  judgment,  do 
not  apply  to  the  case  of  a  Plaintiff 
who  does  not  sue  out  a  commis- 
sion to  examine  witnesses.  Crooke 
v.  Trery.  168 

SOLICITOR. 

1.  A  bill  filed  by  the  insurers  of  a 

life  against  the  insured,  to  which 

3  14  the 


834 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


the  solicitor  of  the  insured  was  a 
party  as  a  Defendant,  stated  that, 
on  a  particular  day,  an  agent  of  a 
company,  with  whom  the  insured 
wished  to  effect  an  msurance, 
came  to  the  office  of  the  insured, 
and  told  their  agent  that  the  life 
was  bad,  handing  to  such  agent  at 
the  same  time  an  unfavourable 
medical  report  upon  the  life.  The 
Defendant,  the  solicitor  of  the  in- 
sured, was  present  at  this  inter- 
view, but  in  his  answer  to  the  bill 
refused  to  state  what  passed,  be- 
cause he  was  then  the  solicitor 
and  attorney,  and  was  present  as 
the  solicitor  and  attorney  of  the 
insured,  and  acquired  his  inform- 
ation, touching  the  matters  which 
he  refused  to  answer,  solely  from 
the  fact  of  his  being  present  at 
the  time,  in  the  capacity  of  soli- 
citor and  attorney,  and  profes- 
sional and  confidential  adviser  of 
the  insured : 

Held,  that  this  answer  was  in- 
sufficient. 

Principles  upon  which  some 
communications  are  held  to  be 
privileged  from  disclosure.  Des- 
borough  V.  Raxvlins.  Page  515 
2.  A  trustee,  who  is  a  solicitor,  is 
entitled  to  be  repaid  such  costs, 
charges,  and  expenses  only  as  he 
has  properly  paid  out  of  pocket ; 
and  it  makes  no  difference  in  this 
respect,  that  the  instrument  cre- 
ating the  trust  may  have  directed 
that  the  trust  monies  should  be 
applied  (inter  alia)  in  payment 
of  all  expenses,  disbursements, 
and  charges  to  be  incurred,  sus- 


tained, or  borne  by  the  trustee,  in 
professional  business,  journeys,  or 
otherwise;  and  that  the  trustee 
might  retain  all  reasonable  costs, 
charges,  and  expenses  which  he 
might  sustain  or  be  put  unto; 
such  costs,  charges,  and  expenses 
to  be  reckoned,  stated,  and  paid 
as  between  attorney  and  client. 
Moore  v.  Frotod.  Page  45 

See  Costs,  7. 

SOLICITOR'S  LIEN. 

Order  made  on  a  solicitor,  who  with* 
drew  from  the  conduct  of  the 
Plaintiff's  cause,  tliat  he  should 
deliver  up  to  the  Plaintiff's  new 
solicitor  the  briefs  of  the  pleadings, 
counsel's  opinions  thereon,  office 
copies  of  the  several  answers,  and 
all  such  other  papers  and  docu- 
ments, connected  with  the  cause, 
as,  upon  inspection,  such  new 
solicitor  might  deem  necessary  for 
the  hearing ;  without  prejudice  to 
any  right  of  lien  for  costs,  and 
upon  an  undertaking  to  return 
them  undefaced  within  ten  days 
afler  the  hearing.  Heslop  v. 
Metcalfe.  18S 

SPECIFIC  PERFORMANCE. 

The  Commissioners  appointed  under 
the  local  acts  of  parliament  for 
improving  the  town  of  Cambridge 
have,  upon  the  true  construction 
of  those  acts,  a  continuing  right 
to  exercise  from  time  to  time  the 
power  thereby  vested  in  them,  of 

taking 
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taking  property  for  the  purposes 
of  the  acts,  and  of  referring  the 
assessment  of  the  price  to  a  jury, 
so  long  as  may  be  required  for 
carrying  into  full  effect  the  pur- 
poses contemplated  by  the  acts. 

A  person  whose  property  is  re- 
quired by  the  Commissioners  for 
f  the  purposes  of  the  acts  is  not  en- 
titled to  restrain  them,  by  injunc- 
tion, from  taking  the  steps  pre- 
scribed by  the  acts  for  obtaining 
possession  of  the  property,  until 
they  shall  have  shewn  a  sufficient 
fund  in  hand  to  satisfy  the  price 
which  may  be  awarded  to  him,  or 
until  they  shall  have  shewn  the 
means  by  which  they  propose  to 
procure  it.     Salmon  v.  Randall. 

Page  439 

STATUTES. 

2  G.  2.  c.  23.    Maddeford  v.  AusU 
wick.  423 

53  G.  3.  c.UU     Walford  v.  Mar- 

chant.  550 

56  G.  3.  c.  60.    Ex  parte  Ram.    25 

6  G.  4.  c.  16.     Bannatyne  v.  Leader. 

379 
6  G.  4.  c.  16.    Ex  parte  Prideaux. 

327 
6  G.  4.  c.  42.     Thorpe  v.  Hughes. 

742 

11  G.4.  &1  fr.4.  C.47.W.  lO&ll. 

Price  V.  Carver.  157 

lfr.4.  C.36.     Geev.   Cottle.    180 

1  W.  4.  C.60.     In  the  Matter  of 

Welch.  92 

3  &  4  fT.  4.  c.  74.     In  the  Matter  of 

Wood.  266 

3  &  4  ^.  4.  c.  94.    Hili  v.  Gomme. 

503 


4  W.  4.   c.  74.     In  the  Matter  of 
Wood.  Page  266 

5  &  6  ^.  4.  c.  76.    In  the  Matter  of 
the  Oxford  Charities.  239 

In  the  Matter  of  the  Ludlow  Cha- 
rities. 262 


STATUTE  OF  LIMITATIONS. 

A  direction  in  a  will  for  the  pay- 
ment of  debts  does  not  create  a 
trust  upon  the  personal  estate,  so 
as  to  take  a  debt  out  of  the  statute 
of  limitations,  so  far  as  relates  to 
that  estate. 

If  time  has  once  begun  to  run 
against  a  debt  in  the  debtor's  life- 
time, it  does  not  afterwards  cease 
to  run  during  the  period  which 
may  elapse  between  his  death  and 
the  time  at  which  a  personal  re- 
presentative to  him  is  constituted. 
Freahe  v.  Cranefeldt.  ,  499 

STAY  OF  PROCEEDINGS. 

A  residuary  legatee  filed  a  bill 
against  the  personal  representa- 
tives of  a  testator,  for  an  account 
and  payment.  Before  decree  in 
that  cause,  a  creditor  o£  the  tes- 
tator, upon  a  bond,  in  respect  of 
which  no  interest  had  been  paid, 
or  acknowledgment  of  debt  made 
for  upwards  of  twenty  years,  filed 
a  creditor's  bill  against  the  same 
representatives ;  and  the  Defend- 
ants, by  their  answer  to  the  second 
bill,  admitted  the  existence  of  the 
bond  debt.  Afterwards,  the  Plain- 
tiff in  the  first  cause  obtamed  the 
common  decree  in   a  residuary 

legatee's 
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legatee's  suit,  and  the  Defendants 
thereupon  moved  for  and  obtained 
an  order  that  all  further  proceed- 
ings in  the  second  cause  might  be 
stayed.  The  Lord  Chancellori  on 
appeal,  discharged  that  order,  and 
in  the  second  cause  made  the 
common  decree  in  a  creditor*8 
suit,  and  directed  the  report  to  be 
made  in  both  causes.  Budgen  v. 
Sage.  Page  683 


TAXATION  OF  SOLICITORS' 

BELL. 

See  Practice,  10. 


TRUST. 

Upon  a  bill  filed  by  two  persons, 
pew-holders  in  a  chapel,  and  mem- 
bers of  the  congregation,  and,  in 
in  virtue  of  certain  offices  which 
they  held,  entitled  to  be  trustees 
of  the  chapel,  on  behalf  of  them- 
selves, and  all  other  persons  in- 
terested as  such  pew-holders  and 
members,  except  the  Defendants, 
against  the  other  persons  entitled 
to  be  such  trustees,  and  against 
the  person  in  whom  the  legal  in- 
terest in  the  lease  was  vested, 
alleging  that  the  lease  of  the 
chapel  was  held  upon  an  exclu- 
sive trust  for  religious  service 
according  to  the  doctrines  and 
discipline  of  the  Church  of  Scot' 
land,  charging  the  Defendants 
with  introducing  preachers  into 
the  pulpit  who  were  not  ministers 
of  the  Church  of  Scotland^  and 


with  other  acts  in  violation  of  the 
trust,  and  praying  that  the  De- 
fendants might  be  compelled  to 
perform  the  trust*  the  Court 
granted  the  relief  prayed ;  hold- 
ing, first,  that,  upon  the  evidence 
in  the  cause,  the  alleged  trust  was 
sufficiently  made  out;  secondly, 
that  the  acts  complained  of 
amounted  to  a  breach  of  trust; 
and,  thirdly,  that  the  record  was 
properly  framed  with  a  view  to 
the  object  of  the  suit. 

An  amendment  making  the 
Plaintifi  in  the  original  bill  sue 
on  behalf  of  themselves  and  all 
other  persons  having  the  same  in- 
terest, does  not  so  alter  the  par- 
ties or  the  frame  of  the  record 
that  depositions  taken  in  the  ori- 
ginal suit  cannot  be  used  in  the 
am^pded.suit.  MiUigan  v.  Mitch' 
eU.  Page  72 

See  Corporation. 
Will,  2.  6. 

TRUSTEES. 

See  Answer. 

Appointment  of. 

Breach  of  Trust,  1. 

Charity,  1, 2. 

Costs,  1. 

Liability  of  Executors. 


UNCERTAINTY. 
See  Will,  2. 


UN- 
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UNCLAIMED  DIVIDENDS. 

When  stock  has  been  transferred  to 
the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt,  in  con- 
sequence of  the  dividends  upon  it 
not  having  been  claimed  for  ten 
years,  it  is  not  a  matter  of  course 
to  order  it  to  be  re-transferred  to 
a  person  who  subsequently  makes 
out  a  legal  title,  upon  which  a 
transfer  of  the  stock  would  have 
been  made  to  him  if  the  ten  years 
had  not  elapsed. 

Thus,  where  stock  had  stood  in 
the  joint  names  of  two  persons,  of 
whom  one  had  survived  the  other 
upwards  of  ten  years,  but  had  not, 
during  that  time,  claimed  any 
dividends,  the  Court  would  not, 
upon  the  petition  of  the  widow 
and  personal  representative  of  the 
survivor,  order  the  stock  to  be 
transferred  into  her  name,  or  into 
the  names  of  the  two  deceased 
persons  ;  but  directed  the  Master 
to  inquire  who  was  entitled  to  the 
stock,  with  liberty  to  state  special 
circumstances.     Ex  parte  Ram, 

Page  25 

See  Bankruptcy,  2. 


VESTING. 
See  Portion,  1. 

VENDOR'S  LIEN. 

If  the  same  person  is  agent  both  for 
the  vendor  and  purchaser,  or  is 


himself  vendor  and  agent  for  the 
purchaser,  whatever  notice  he 
may  have  will  affect  the  purchaser ; 
and  a  purchaser  taking  a  convey- 
ance from  a  vendor,  who  has  not 
possession  of  the  title-deeds,  will 
take  it  with  notice  of  any  claim 
which  the  party  in  possession  of 
the  title-deeds  may  have. 

The  benefit  of  the  vendor's  lien 
for  purchase  money  unpaid  may 
be  assigned  by  parol  to  a  third 
party  ;  Semble.   Dry  den  v.  FrosU 

Page  670 


WAIVER. 
See  Mortgage. 

WILL. 

1.  Bequest  of  a  residue  upon  trust 
for  the  testator's  grandson,  B.y 
the  son  of  Isaacy  at  twenty-five, 
for  life;  and,  afler  the  death  of 
B.f  in  case  he  shall  have  a  son 
who  shall  attain  twenty-one,  then 
for  such  son  of  jB.,  who  shall  first 
attain  twenty-one,  absolutely ;  and 
in  default  of  such  son  of  B.^  and 
after  ^.'s  death,  then  upon  trust 
for  the  testator's  grandson, «/.,  the 
son  of  Isaac,  at  twenty-five,  for 
life ;  and  after  the  death  of  t/.y  in 
case  he  shall  have  a  son  who  shall 
attain  twenty-one,  then  to  such 
son  of  «7.  who  shall  first  attain 
twenty-one,  absolutely :  with  the 
like  limitations  successively  in 
favour  of  any  other  grandsons, 
sons  of  Isaac,  bom  in  the  testator's 

lifetime, 
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lifetime,  and  their  respective  sons 
first  attaining  twenty-one ;  and  in 
default  of  a  son  of  any  such  grand- 
son attaining  twenty-one,  then 
upon  trust  for  any  son  of  Isaac, 
born  after  the  testator's  decease* 
who  shall  first  attain  twenty-one, 
absolutely ;  and  in  case  no  son  of 
any  son  of  the  testator's  son  Isaac^ 
then  born,  or  thereafter  to  be  born 
in  the  testator's  lifetime,  nor  any 
son  of  his  son  Isaac,  born  afler  his 
decease,  shall  live  to  attain  twenty- 
one,  then  from  and  immediately 
after  the  decease  of  all  the  sons 
and  grandsons  of  his  son  Isaacs 
upon  trust  for  the  testator's 
nephew,  G.,  for  life;  and  upon 
the  decease  of  his  nephew,  G.,  in 
case  he  shall  have  a  son  who  shall 
live  to  the  age  of  twenty-one, 
then  upon  trust  for  such  son  who 
shall  first  attain  twenty-one,  abso- 
lutely. 

Held,  upon  the  whole  context 
of  the  will,  that  the  words  •*  after 
the  decease  of  all  the  sons  and 
grandsons,"  must  be  read  as  if 
they  had  been  "  after  the  decease 
of  all  the  aforesaidy'  or  "  all  such 
sons  and  grandsons  ;*'  and  that 
the  limitation  over  in  favour  of 
the  first  son  of  G.  attaining  twenty- 
one,  was  therefore  not  too  re- 
m.ote.  Ellicombe\»Gompertz. 

Page  127 
2.  A  testatrix  devised  to  trustees, 
their  heirs  and  assigns,  her  copy, 
hold  dwelling-house,  garden,  and 
ground,  together  toith  the  furniture 
and  effects  therein^  and  the  coach- 
house and  stable  thereto  belong- 


ing ;  and  also  the  ten  cottages, 
and  two  new  cottages  built  by  her, 
with  their  appurtenances,  at  L. ; 
to  hold  the  same  with  the  appur- 
tenances, unto  and  to  the  use  of 
the  trustees,  their  heirs  and  as- 
signs, upon  trust,  that  they  or  the 
survivors  or  survivor,  or  the  heirs 
or  assigns  of  the  survivor,  should 
pay  the  rents,  issues,  and  profits 
of  the  said  hereditaments  to  Sarah 
iS.,  wife  of  George  S.,  or  otherwise 
permit  and  suffer  her  to  use  and 
occupy  the  said  hereditaments 
during  her  life,  to  the  intent  that 
the  same  hereditaments  and  the 
rents,  issues,  and  profits  thereof 
might  be  for  her  sole  and  separate 
use,  &c. ;  and  after  her  decease 
in  trust  for  George  S.,  for  his  life ; 
and  after  his  decease  upon  trust 
that  the  trustees  or  the  survivors 
or  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivor, 
should  be  possessed  of  and  in* 
terested  in  the  said  hereditaments^ 
in  trust  for  such  persons,  of  a  cer- 
tain class,  as  Sarah  S,  should  by 
will  appoint,  and,  in  default  of  ap- 
pointment, upon  trust,  that  the 
trustees  or  the  survivors  or  sur- 
vivor of  them,  and  the  heirs  or 
assigns  of  such  survivor,  should 
sell  and  dispose  of  the  said  here' 
ditaments  and  premises ;  and  the 
testatrix  directed,  that  the  pro- 
duce of  the  sale  should  form  part 
of  her  residuary  personal  estate : 
Held,  that  no  beneficial  intent  in 
the  furniture  and  effects  passed 
by  the  will. 

The  testatrix  devised   certain 

freehold 
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freehold  premises  in  which  she 
carried  on  trade,  to  trustees  in 
fee,  upon  trust,  (after  the  decease 
of  a  person  to  whom  she  gave  the 
beneficial  interest  therein  for  life), 

• 

to  dispose  of  and  divide  the  same 
unto  and  amongst  her  (the  testa- 
trix's)  partners,  who  should  be 
in  copartnership  with  her  at  the 
time  of  her  decease,  or  to  whom 
she  might  have  disposed  of  her 
business,  in  such  shares  and  pro- 
portions  as  her  trustees  should 
think  fit  or  deem  advisable.  The 
testatrix  disposed  of  her  business 
in  her  lifetime:  Held,  that  the 
devise  in  favour  of  the  persons  to 
whom  she  might  have  disposed  of 
her  business,  was  not  void,  either 
under  the  Statute  of  Frauds,  or  on 
the  ground  of  uncertainty. 

The  testatrix  being  entitled  to 
the  sum  of  2000^.,  secured  by  a 
promissory  note  which  had  two 
years  to  run,  indorsed  the  note  to 
Sarah  Sargon,  and  sent  it  to  her 
with  a  letter,  in  the  following 
terms:— ^<  The  enclosed  note  of 
2000/.  I  have  given  to  Mrs.  Sarah 
Sargon  for  her  sole  use  and  be- 
nefit, independent  of  her  husband, 
for  the  express  purpose  of  en- 
abling Mrs.  Sargon  to  present  to 
either  branch  of  my  family  any 
principal  or  interest  thereon,  as 
the  said  Mrs.  Sarah  Sargon  may 
consider  the  most  prudent;  and 
in  the  event  of  the  death  of  Mrs. 
Sarah  Sargon^  by  this  bequest  I 
empower  her  to  dispose  of  the 
said  sum  of  2000^.  and  the  interest 


by  will  or  deed,  to  those  or  either 
branch  of  the  family  she  may  con- 
sider most  deserving  thereof.  To 
enable  Mrs.  Sarah  Sargon^  my 
niece,  to  have  the  sole  use  and 
power  of  the  said  sum  of  2000/. 
due  to  me  by  the  above  note  of 
hand,  I  have  specially  indorsed 
the  same  in  her  favour."  It  being 
admitted  that  if  this  was  a  gift 
upon  trust,  the  trust  could  not  be 
executed :  Held,  that  it  was  a  gift 
upon  trust,  aqd  that,  as  the  trust 
failed,  the  sum  secured  by  the 
note  constituted  part  of  the  testa- 
trix's  estate.     Stubbs  v.  Sargon. 

Page  507 

3.  The  following  passage  at  the  end 
of  a  will,  '<  I  guess  there  will  be 
found  sufficient  in  my  banker's 
hands  to  defray  and  discharge  my 
debts,  which  1  hereby  desire  E*  Af. 
to  do,  and  keep  the  residue  for 
her  own  use  and  pleasure,"  was 
held,  under  the  circumstances  and 
upon  the  whole  context  of  the  will, 
to  amount  to  a  gift  of  the  general 
residuary  personal  estate  to  E,  M, 
Boys  V.  Morgan^  661 

4.  A  testator,  after  bequeathing  cer- 
tain shares  of  his  residuary  estate 
(the  produce  of  a  mixed  fund)  to 
his  son  and  daughter  respectively, 
directed  that  the  interest  of  the 
share  given  to  the  son  should  be 
applied  for  his  maintenance  and 
education  till  twenty-one,  and  that 
after  that  period  he  should  have 
power  to  receive  and  dispose  of 
such  interest  till  his  age  of  twenty- 
five,  when  the  whole  of  the  pro- 
perty 
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perty  bequeathed  to  him  was  to 
be  at  his  own  disposal.  He  further 
directed  that  half  the  property 
given  to  his  daughter  should  (be 
invested,  in  trust*  for  her  mainte- 
nance, education,  use,  and  benefit, 
during  her  life,  and  for  her  chil- 
dren, if  any,  after  her  decease; 
and,  if  there  was  no  issue  living 
at  her  decease,  the  said  property 
was  to  devolve  to  his  son;  and 
in  case  he  was  dead  also,  and  had 
led  no  issue,  the  said  property 
was  to  devolve  to  his  executors 
thereinafter  named.  The  other 
half  of  the  property  bequeathed  to 
his  daughter  he  directed  to  be  in- 
vested for  her  sole  use  and  bene- 
fit till  twenty-one,  and  that  the 
said  property  should  then  be  at 
her  own  disposal ;  and,  if  either 
the  son  or  daughter  should  die 
under  twenty-one,  the  property 
bequeathed  to  the  one  so  dying 
should  devolve  to  the  other ;  and, 
if  both  should  die  under  that  age, 
then  the  property  bequeathed  to 
them  should  devolve  to  and  be- 
come the  property  of  the  four 
persons  therein  named  and  de- 
scribed, to  be  divided  betwixt 
them  in  equal  proportions,  and 
their  heirs  for  ever;  which  four 
persons  he  also  appointed  his  exe- 
cutors. One  of  the  four  persons 
named  executors  renounced  pro- 
bate, and  declined  to  act ;  and 
afterwards  both  the  son  and  daugh- 
ter died  under  twenty-one,  and 
without  issue : 
Held,  first,  that    the  interest 


which  accrued  upon  the  shares  of 
the  son  and  daughter  during  their 
respective  minorities,  so  far  as  it 
had  not  been  applied  to  their 
maintenance  and  education*  vested 
absolutely  in  them,  and  passed  to 
their  personal  representatives ; 
and, 

Secondly,  that  the  one  fourth 
share  in  the  residue,  to  which  the 
executor  who  had  renounced 
would  have  been  entitled  as  one 
of  the  legatees  over,  if  he  had 
acted,  was  a  lapsed  legacy,  and 
did  not  devolve  to  the  three  other 
persons  named  with  him  as  lega- 
tees of  that  residue.  Barber  v. 
Barber.  Page  688 

5.  A  testator,  who  was  possessed  of 
considerable  real  estate,  compris- 
ing among  other  property  three 
houses  in  iV.,  upon  which  he  owed 
a  sum  of  2900/.  secured  by  mort- 
gage, devised  his  three  houses  in 
A^.,  together  with  several  other 
houses  therein  described,  *<  the 
whole  subject  to  the  payment  of 
the  mortgage  debt  of  2900/.  bor- 
rowed on  mortgage  of  the  houses 
in  A^.,"  to  C  and  H.,  in  fee.  He 
then  devised  and  bequeathed  the 
residue  of  his  real  estates,  and  all 
his  personal  estate  and  efiects 
whatsoever,  subject,  nevertheless, 
as  to  his  personal  estate,  to  the 
payment  of  his  debts,  except  such 
debts  as  were  therein  excepted 
therefrom,  to  trustees,  in  trust  as 
to  the  particular  estates  therein 
specified ;  and,  among  others,  as 
to  his  four  messuages  therein  de- 
scribed. 
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scribed,  subject  to  the  mortgages 
made  on  the  same,  and  from  the 
payment  of  which  he  thereby  ex- 
empted his  personal  estate ;  and 
as  to  all  the  residue  and  remainder 
of  his  s^d  real  and  personal  es- 
tates, in  trust  for  the  persons 
therein  mentioned :  Held,  that  the 
testator's  personal  estate  was  the 
primary  fund  for  the  payment  of 
the  mortgage  debt  of  29001. 
Bickham  v.  CruHwelL  Page  763 
6.  A  testator  gave  a  legacy  of  1 100/. 
to  two  persons,  upon  certain 
trusts,  for  the  benefit  of  his  daugh- 
ter and  her  children:  he  then, 
after  making  some  other  devises 
and  bequests,  proceeded  to  give  a 
messuage  to  the  same  persons, 
upon  trust  for  his  widow  for 
her  life,  and  afler  her  decease, 
to  apply  the  rents  for  his  grand- 
son H.  during  his  minority, 
and  to  convey  the  messuage 
to  H.  at  twenty-one;  and  he 
appointed  his  widow    sole  exe- 


cutrix. At  the  time  of  the  widow's 
death,  H.  had  attained  twenty- 
one  ;  and  afterwards,  by  a  deed, 
which  recited  the  devise  of  the 
messuage  upon  the  trusts  of  the 
will  therein  stated,  the  death  of 
the  widow,  and  that,  in  her  life- 
time, H.  attained  twenty-one, 
^<  whereby  it  became  unnecessary 
for  them  to  act  in  the  trust  de- 
clared by  the  will,  and  in  fact  they 
never  intermeddled  therein ;  but 
inasmuch  as  the  legal  estate  in  the 
said  messuage  was  still  outstand- 
ing in  them  by  virtue  of  the  re- 
cited will,  they  had  consented,  at 
the  request  of  //.,  to  convey  such 
estate  to  him,*'  the  two  persons 
named  in  the  deed  conveyed  the 
devised  messuage  to  H, : 

Held,  that  the  execution  of 
this  deed  was  of  itself  sufficient 
evidence  that  the  persons  who 
executed  it  had  accepted  and 
acted  in  the  trusts  of  the  will. 
Urch  V.  Walker.  Page  702 
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